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SmMi's  Action  at  law. 

An  Elementary  View  of  the  Proceedings  of  an  Action  at  Law.  By  John  fFU- 
Uam  Smith,  Esq.,  late  of  the  Middle  Temple,  Barrister-at-Law,  Author  of  **  Lead- 
ing Cases,"  **  A  Compendium  of  Mercantile  Law,"  &c.  &c.  Fifth  Edition, 
adapted  to  the  Practice  under  the  Common  Law  Procedure  Acts,  1852  and  1654. 
BfEdwctrd  ff^ise,  Esq.,  of  the  Middle  Temple,  Barrister-mt-Law.  Just  published, 
in  12mo.,  price  98.  boards. 

SMltVs  lanaal  of  Equity  Jnrtspnidenee. 

A  Manual  of  Equity  Jurisprudence,  founded  on  **  Story's  Commentaries"  and 
'*8penoe's  Equitable  Jurisdiction,"  and  comprising.  In  a  small  compass, the  Points 
of  Equity  usually  occurring  in  Chancery  and  CouTeyancing,  and  in  the  general 
practice  of  a  Solicitor.  By  Jotiah  W.  Smith,  Esq.,  B.C.L.,  of  Lincoln's  Inn, 
Barrister-at-Law.  Fourth  Edition.  Just  published,  in  12mo.,  price  10«.  6cl. 
boards. 

%*  *'  A  Manual  especially  adapted  to  the  exigencies  of  a  solicitor's  practice." 
—Jtjbist,  No.465. 

'*....  As  a  brief  synopsis  of  the  great  writers  mentioned,  the  work  has  con- 
siderable merit."— Law  magazink.  No.  102. 

'*  This  is  the  very  book  for  a  Law  Student.  It  is  a  Treatise  on  the  Science  of 
Equity  Jurisprudence.  ....  That  the  work  has  been  appreciated  by  those  who 
have  used  it,  is  proved  by  that  surest  teat  of  the  practical  worth  of  a  law  book- 
it  has  passed  into  a  third  edition."— Law  Tim bs,  December  M,  1868. 

TUsley's  New  Stamp  Acts  and  Complete  Tables  of  Unties. 

The  New  Stamp  Acts  (of  1850, 1853,  and  1854),  with  the  Succession  Duty  Act, 
Notes  and  Explanatory  Observations,  and  Tables  of  all  the  Stamp  Duties  pay- 
able after  the  10th  October,  1854,  including  the  new  Law  Fund,  and  Judgments 
Registry  Dutlei  in  Ireland,  together  with  a  Digest  ofaUih^  recent  Caeea.  By 
Hugh  nisley,  Asslstent  Solicitor  of  Inland  Revenue.  Sixth  Edition.  Just 
published,  in  8to.,  price  Si.  6d.  boards. 

This  work  forms  a  Supplement  to  the  Second  Edition  of  the  "Treatise  on  the 
Stamp  Laws,"  by  the  same  Author. 
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Tilsley's  Treatise  on  tke  Stamp  laws. 


A  TreatiM  on  the  Stamp  Laws,  being  an  Analytical  Digest  of  all  the  Statutes 
and  Cases  relating  to  Stamp  Duties,  with  Practical  Remarks  thereon  ;  together 
also  with  Tables  of  all  the  Stamp  Duties  payable  in  the  United  Kingdom  after 
the  10th  October,  1854,  and  of  former  Duties,  &c.  &c.  By  Hvgh  TUaley,  As. 
sistant  Solicitor  of  Inland  Revenue.  Second  Edition,  with  a  Supplement  con- 
taining the  AcU  of  1860, 1853,  and  1854,  and  complete  Tables  of  Duties.  In  Sto. 
price  £1  Hi.  6d.  boards. 

'*  This  is  an  extremely  useftd  and  weU  edited  book,  well  known  to  the  profession 
and  much  esteemed  by  tt."— Law  Magakims. 

**  Tlie  cases  are  well  stated  and  accurately  criticised.  But  this  is  not  all ;  the 
Book  is  complete,  and  admirably  arranzed  for  reference:  and  these  merits  we 
place  to  the  credit  of  its  oflBdal  origin.  It  Is  a  perfect  working  book  of  reference, 
and  bears  internal  evidence  of  having  been  originally  compiled,  as  the  Author  says, 
for  the  use  of  himself  and  those  associated  with  him  m  his  oflBdal  duties.'*— 
Jurist. 

*'  This  Treatise  on  the  Stamp  Laws  has  taken  its  place  in  the  law  library  as  the 
standard  authoriQ  on  the  very  difficult  but  important  subject  to  which  it  is 
devoted."— Law  Tim  is. 

**  The  work  in  its  new  form  appears  to  be  simply  and  well  arranged,  and  while 
much  matter  which  has  now  become  superfluous  nas  been  expunged,  a  variety  of 
important  additions  have  been  made.  Mr.  Tilsley's  book  has  already  been  recog- 
nised by  the  Courts  as  an  authority  on  the  subjects  of  which  it  treats,  and  we  are 
much  mistaken  if  the  new  edition  does  not  add  greatly  to  the  repute  in  which  it 
has  hitherto  been  held."— Tim  IS. 

Seton's  Forms  of  Decrees  in  Equity^ 

And  of  Orders  connected  with  them.  A  new  Edition,  adapted  to  the  present 
practice,  with  practical  Notes.  By  ^.  H.  Harrison,  Esq.  Barrister>at-Law, 
and  Jf,  H.  Leach,  Esq.,  one  of  the  Registrars  of  the  Court.  In  royal  8vo.,  price 
£1  lU.6d.  boards. 

Camillas  lanaal  of  Ciill  Law. 

A  Manual  of  Civil  Law;  or  Examination  in  the  Institutes  of  Justinian; 
being  a  Translation  of  and  Commentary  on  that  work,  with  an  Introduction  on 
the  History  of  the  Roman  Law.  By  P.  Oumxn,  M.A.,of  Baliol  College,  Oxford, 
Barrister-at-Law.    In  12mo.  price  lOs.  6(1.  cloth. 

"  The  work  is  extremely  well  done."— Law  Timbs,  April  29, 1854. 

"  With  regard  to  the  second  branch  of  our  subject,  namely,  the  character  of 
the  work  itself,  we  are  happy  to  be  able  to  speak  in  terms  of  commendation. 

"  Wej-egard  this  work  as  a  useftil  vade  mecum,  not  only  to  the  lawyer  and  law 
student  who,  not  satisfled  merely  with  dealing  in  quibbles  and  points  of  practice, 
desires  to  cultivate  the  science  of  law,  but  also  to  the  classical  scholar,  who  will 
find  the  information  which  it  contains  a  useftd  aid  to  the  study  of  many  of  his 
favourite  authors."— Irish  Jurist,  May  18, 1854. 

**  The  volume  before  us  is  a  recent  contribution  to  the  study  of  civil  law,  and  it 
is  a  contribution  both  valuable  in  itself  and  seasonable  in  the  time  of  its 
appearance. 

^^  Mr.  Cipnin  has  executed  his  office  of  translator  with  great  care  and  scrupulous 
accuracy.  He  has  always  used  the  same  word  in  the  same  sense,  and  never  em- 
ployed a  modem  word  used  in  a  sen<e  akin  but  not  exactly  corresponding  to  an 
ancient  one.  The  English  Manual  of  Civil  Law  will  be  of  tno'greatest  asswtance 
to  students.  Let  any  one  read  through  the  text  of  the  Institutes  and  master 
enough  of  Commentary  to  have  a  general  knowledge  of  his  subject,  and  he  will 
then  appreciate  the  value  of  Mr.  Cumin's  work.  ...  A  work  in  acatechetical 
form  is  of  the  greatest  service  as  a  supplementary  contribution  to  the  study  of  a 
work  which,  though  dementary,  is  soliard  really  to  understand  and  ranember  as 
the  Institutes."— Guardian,  June  28, 1854. 
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A  ■aB«al  of  the  Law  of  Itritime  Warfare. 

Boibodying  the  Oecisioiuiof  Lord  Stowell  and  other  English  Judges,  and 
of  the  American  Courts,  and  the  opinions  of  the  most  eminent  Jurists}  with  an 
Appendix  of  the  Official  Documents  and  Correspondence  in  relation  to  the 
present  War.  By  Wm.  HazUU  and  H,  P.  Roche,  Esqrs.,  Barristers  at-Law. 
Id  12mo.,  price  10«.  6d.  cloth. 

*'The  only  legal  publication  of  a  substantial  nature  which  the  present  occasion 
has  brought  forth,  is  'A  Manual  of  the  Law  of  Maritime  Warfare,'  by  Mr.  Hazlitt 
and  Mr.  Roche,  in  which  all  the  doctrines  relating  to  these  interesting  subjects 
will  be  found  very  fully  o^ected,  and  illustrated  by  the  principal  iudicial  authori* 
ties'  decisions  of  England  and  America.  This  work  is  in  iise  in  the  principal  offices 
of  State,  and  is  supplied  also  to  the  British  Embassies  in  foreign  countries,  as  a 
ready  guide  for  solving  the  numerous  and  difficult  questions  which  the  long  dis- 
contmuance  of  war  with  European  Powers  ha«  rendered  rather  unfamiliar  to  our 
diplomatists."— Law  Rkyikw,  No.  40,  August  1, 1864. 

"  It  contains  a  great  deal  of  very  useAil  information."— Law  Mag.,  No.  104. 
Aug.  1, 1854. 

'*  On  this  subject  we  cannot  do  better,  for  the  information  of  our  readers,  than 
to  quote  some  passages  from  a  most  careAiliy  executed  work  by  Messrs.  Hazlitt 
and  Roche,  members  of  the  Bar,  on  the  Law  of  Maritime  Warfkre. 

'*  We  cannot  conclude  our  observations  better  than  by  calling  the  attention 
of  our  readers  to  the  work  from  which  we  have  extracted  the  passages  above 
quoted,  ttwa  which  they  will  derive  abundant  and  accurate  information  on  the 
law  of  nations  as  it  affects  the  intercourse  of  states  at  war:  fintt.as  between 
themselves ;  and  secondly,  as  between  them  and  neutral  nations."— jurist.  No. 
914,  July  15, 1854. 

**  This  Manual  should  he  found  in  every  captain's  cabin  both  in  Her  Majesty's 
and  the  Merchant  Service."— Poktsmotjth  Guardian. 

Bowyer's  Commentaries  on  VniTersal  Poblic  Law. 

By  Qeor^e  Bowyer,  Esq.,  M.P.,  D.C.L.,  Barrister-at-Law.  In  royal  Svo. 
price  21«.  doth. 

**Mr.  Bowyer  has  laboriously  won  his  reputation  as  a  profound  Civilian,  a  criti- 
cal Canonist,  and  an  industrious  investigator  of  Foreign  and  European  Law.  His 
'  *  Commentaries  on  the  British  Constitution '  have  been  translated  or  reprinted 
in  every  country  where  our  Constitution  is  an  object  of  study,  and  are  received  as 
the  standard  work  upon  this  great  topic.  He  has  made  accurate  surveys  of  law 
in  its  sejrarate  departments ;  he  now  sits  down  to  draw  a  general  man  of  the 
whole.  The  result  is  a  work  wonderftil  in  its  erudition.  The  author's  industry 
appears  to  have  spread  itself  over  every  province  of  modem  and  ancient  learning  " 
— Mokhimg  Chroniclb,  April  15, 1864. 

Tke  Borgess'  lanoal. 

A  Practical  Exposition  of  the  CoostitatlOD  of  Corporate  Towns,  as  regulated 
hy  the  various  Municipal  Corporation  Acts;  comprising  the  Provisions  relating 
to  the  Municipal  Elections,  the  Offioera  of  the  Corporation,  the  Town  Council, 
the  general  Government  and  Improve  Ttent  of  and  the  AdministraoBn  of  Justice 
Id  Boroughs,  and  the  Grant  of  Chartera  of  Incorporation  to  noo-corporale  Towns. 
By  Frederic  Aterrijield,  Esq..  of  the  Middle  Temple,  Barrister-at-Law.  In  12mo. 
price  5«.  clo^h,    ; 

* '  Mr .  MexrMeld  hs^  very  well  accomplished  his  difficult  task."  . 

'*  The  burgess  who  desires  to  undentand  what  are  his  privileges  and  duties 
should  make  Uiis  volume  his  manual."— Law  Timks,  October  21, 1854. 

**  We  shidl  only  say,  in  addition,  that  this  *  Manual '  contains,  condensed,  so 
orach  valuable  information,  that  it  ought  to  be  in  the  hands  of  every  borough 
oflleer  and  bnrgessin  the  town.*'— Bkighton  Examinbs,  May  28, 1854. 

'*  We  wIftaB  everyperson  anxious  to  understand  our  future  local  government 
to  buy  MKOf  these  Burgess'  Manuals.  It  will  save  him  a  thousand  questions, 
and  as  SpKr  embarrassments  for  want  of  a  reply.  He  who  masters  this  little  book 
will  hi^ ,%  ^at  superiority  over  his  fellow-burgesses,  and  will  soon  be  an 
authority  ^. but  there  is  no  refMon  why  we  should  not  all  master  it  and  be  all 
equally  *  well  up  '  in  our  knowledge  of  municipal  government."— Brighton 
Herald,  May  20, 1854. 
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cutty's  Collection  of  Statutes. 


WItb  Notes  thereon;  intended  at  a  Clrcnlt  and  Court  Companion.  The 
Second  Edition,  containing  all  the  Statutes  of  Practical  Utility  in  the  Civil  and 
Criminal  Administration  of  Justice  to  the  present  time.  By  W.  N.  fFeltby,  and 
Edward  Beavan,  Esquires,  Barrlsters-at-Law.  Just  published.'  In  royal  8ro.,  the 
Fourth  and  concluding  Volume,  with  Indexes,  &c.,  price  j^l  11a.  6d.  cloth. 
The  Four  Volumes  complete,  price  £8  88.  cloth. 

In  the  debate  on  the  proposed  consolidation  of  the  Statutes,  on  the  9th  of  Feb- 
ruary, 1854,  Lord  Campbell  said  "  that  the  Statutes  at  Large  extended  to  about 
50  volumes  folio,  but  all  the  Statutes  which  were  usuaUy  required  by  lawyers  for 
reference  might  be  found  in  three  octavo  volumes,  compiled  by  his  learned 
fHend  Mr.  Welsby.  When  he  (Lord  Campbell)  was  upon  the  Bench,  he  always 
had  this  work  by  him,  and  no  statutes  were  ever  referred  to  by  the  Bar  which  he 
could  not  find  in  it." 

Stewart's  Blackstone's  Commeiitaries. 

Commentaries  on  the  Laws  of  England,  in  Four  Books.  By  Sir  WUUam 
Blackstone,  Knt.  The  Twenty-third  Edition^  Incorporating  the  Alterations  down 
to  the  present  Time.  By  James  Stewart,  Banister- at-Law,  and  Secretary  to 
the  Copyhold  Inclosure  and  Tithe  Commission.  In  4  vols.  8vo.  price  j6S,  cloth. 
*«*  Vol.  II.,  The  Principles  of  the  Law  of  Real  and  Personal  Property, is  sold 
separately,  price  20s.  cloth. 

'*  I.  In  this  edition  the  whole  of  the  original  text  of  Blackstone  Is  preserved. 
2.  The  alterations  in  the  law  on  statutes  and  decisions  are  incorporated  into  the 
text.  8.  The  arrangement  of  Blackstone  ispreserved  and  references  made  to  the 
original  paging  in  the  side  margin.  4.  This  edition  includes  chapt»s  on  the 
Railway.  Copyhold,  and  Inclosure  Acts,  and  the  recent  changes  in  Common 
Law  and  Equity  Procedure.  We  firankly  commend  this  work  to  the  attention  of 
all  who  desire  a  general  knowledge  of  law  in  its  existing  state,  on  which,  both  in 
execution  and  design,  it  is  well  worthy  of  the  reputation  which  Mr.  Stewart  has 
long  so  extensively  maintained."— Justicb  of  the  Pkacb. 

*'  We  should  not  be  surprised  If  this  work  were  adopted  as  a  text-book  in  our 
schools  of  law.  To  each  chapter  is  appended  a  set  of  questions  for  the  use  of 
students."— Lbgal  Examinbr. 

"  Besides  the  extensive  professional  use,  some  of  the  colleges  at  Oxford  have 
adopted  part  of  the  work  as  a  text-book,  not  only  for  law  degrees,  but  for  all  de- 
grees."— Spectatob. 

Cooke  on  the  Enfiraiichisemeiit  of  Copyholds. 

A  Treatise  on  the  Law  and  Practice  of  Copyhold  Enfranchisement}  with  the 
Forms  authorized  by  the  Copyhold  Commission,  and  all  the  Statutes.  By  O, 
W.  Cooke,  Barrister-at-Law.    In  12mo.    Second  Edition,  price  lOs.  6d.  boards. 

Election  f  ases,  1847-1853. 

Reports  of  the  Decisions  of  Committees  of  the  House  of  Commons  on  the 
Trial  of  Controverted  Elections,  during  the  Fifteenth  and  Sixteenth  Parliaments 
of  the  United  Kingdom.  By  D.  Power  and  H.  BodweU,  Esqs.,  Barristers- 
at- Law,  and  E.  L.  Dew,  Esq.,  M.A.,  one  of  the  Committee  Clerks  of  the  House 
of  Commons.    In  12mo.  Vots.  I.  and  II.  Part  I.,  price  188. 

Chitty's  Eqaity  Index. 

Chltty's  Index  to  all  the  Reported  Cases,  and  Statutes,  in  or  relating  to  the 
Principles,  Pleading,  and  Practice  of  Equity  and  Bankruptcy,  in  the  several 
Courts  of  Equity  in  England  and  Ireland,  the  Privy  Council,  and  the  House  of 
Lords,  from  the  earliest  period.  Third  Edition.  By  J.  Macauiay,  Esq.,  Barris- 
ter.at-l4iw.    In  4  thick  vols,  royal  8vo.  price  £7  la.  cloth. 
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■eadlam's  Trastee  Aet  (185«)— Second  Edition. 

The  Act  to  conaolitUte  and  amend  the  Laws  relating  to  the  Conreyance  and 
TnuHferof  Real  and  Pertonal  Property  vested  in  Mortgagees  and  Trustees; 
with  an  Introduction,  Notes,  and  an  Index. 

Second  Edition,  with  the  Cases  decided  upon  the  Act  to  the  time  of  Publica- 
tion. To  which  are  added  the  Trustee  Act  Extension  Act,  15  &  16  Vict,  c  (5,  and 
the  Trustee  Belief  Acts,  with  the  General  Orders  and  Cases.  By  T,  E.  Headlam, 
£sq..  M.P.,one  of  Her  Mi^estj's  Counsel.   In  12mo.  prioe  9i.  6d.  sewed. 

Arekbold's  Summary  of  tbe  law  relating  to  Pleading  and 
Eridenee  in  Criminal  Cases. 

With  the  Statutes,  Precedents  of  Indictments,  See;  the  Practice  relating  to 
them*  and  the  Evidence  necessary  to  support  them.  By  John  Jervit,  Esq. 
(now  Lord  Chief  Justice  of  Her  Majesty's  Court  of  Common  Pleas).  By  fF. 
N.  fFeUbtf,  Esq.,  Barrister-at-Law,  Recorder  of  Chester.  Twelfth  Edition 
( 1853).    In  royal  12mo.  price  £1  Aa,  oloth. 


Snpplement  to  CUtty's  Bum's  Justice. 


A  Supplement  to  the  Twenty-ninth  Edition  of  Chltty's  Burn's  Justice  of  the 
Peace  and  Parish  Officer,  containing  all  the  Gases  and  Statutes  to  Hilary  Term, 
1852.  By  Edward  Wise,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law.  In 
1  thick  vol.  8vo.  price  £1  88.  cloth  boards. 

Bin's  Eeelesiastieal  law. 

The  Ninth  Edition,  corrected,  with  very  considerable  Additions,  including  the 
Statutes  and  Cases  to  the  Time  of  Publication.  By  Robert  PhUHmore,  Advocate 
in  Doctors'  Commons,  Barrister  of  the  Middle  Temple.  In  4  vols.  8vo.  price 
£3  16».  boards. 

*•*  Very  considerable  additions  have  been  made  by  the  present  Editor : 
several  Chapters  are  entirely  new;  such,  among  others,  are  those  on  the  Legal 
Status  of  the  Church  in  Ireland  and  Scotland,  in  the  Colonies,  and  in  Foreign 
Dominions — on  the  Practice  of  the  Courts  in  Doctors'  Commons  —on  the  Eccle- 
siastical Commissioners— on  the  Marriage  Acts — on  Chaplains — on  the  Councils 
of  the  Church,  &c.  Throughout  have  been  added  copious  Marginal  Notes,  both 
to  the  Old  and  New  Text,  and  to  all  the  principal  Chapters  a  Table  of  Contents, 
with  pages  of  reference  to  the  subject. 

An  Epitome  of  tke  New  ClMmeerjr  Practice. 

An  Epitome  of  the  New  Chancery  Practice,  combining  all  the  New  Chancery 
Acts,  15  &  10  Vict,  and  all  the  General  Orders  made  In  pursuance  thereof,  so 
arranged  as  to  give  a  connected  reading  to  the  Acts  and  Orders ;  and,  by  avoiding 
repetition,  to  convey  concisely  the  Intent  and  meaning  of  their  several  Provisions. 
With  an  Appendix,  containing  the  Acts  and  Orders,  together  with  the  authorised 
Forms,  as  settled  by  the  Chief  Clerics  to  the  Judges,  and  an  Index.  By  Thomas 
W,  BraithwaUet  of  the  Record  and  Writ  Clerks'  Office.  In  1  vol.  12mo.  price 
8s.  cloth. 


Digitized  by 


Google 


6  LAW   BOOKS   PUBLISHBO    BY 


Headlamps  New  Chancery  Practice. 

The  New  Chancery  Acts  (15  &  16  Vict.  ce.  80,  86  and  87;,  and  all  the  General 
Orders  to  4th  December,  1852,  incluiive ;  with  Notes,  an  Index,  and  References  to 
*'  Daniell's  Pructlce.*'  To  which  is  added  an  Aj)pendix  of  Forms,  &c.  By 
ITiomas  E.  Headlam,  Esq.,  M.P.,  Q.G.    In  8yo.  price  8s.  boards. 

.  "  The  eminent  position  of  Mr.  Headlam  entitles  his  worlc  on  the  New  Chan- 
cery Acts  to  an  early  notice  in  our  pases ;  and  his  opinions  on  the  recent  changes 
in  Equity  Jurisdiction  and  Practice  deserve  the  most  respectful  consideration." 
^Lbgal  Obsbrvbk,  January  1, 1868. 

Addison  on  Contracts— Third  Edition. 

A  Treatise  on  the  Law  of  Contracts  and  Rights  and  Liabilities  ex  contractu. 
By  C.  G.  Addison,  Esq.,  of  the  Inner-Temple,  Barrister-at-Law.  In  2  vols,  royal 
8vo.  price  ^1  18a.  boards. 

Pearce's  Crown  Cases  Reserred.    (In  continuation  of  Denison 
and  Pearce.) 

Crown  Cases  Reserved  for  Consideration,  and  Decided  by  the  Judges  of 
England,  and  Gases  relating  to  Indictable  Offences  and  the  Practice  of  the 
Criminal  Law  argued  and  determined  in  the  Court  of  .Queen's  Bench  and  the 
Courts  of  Error.  From  Michaelmas  Term,  1853,  to  Trinity  Term,  1 854.  By  B, 
B.  Pearce,  Esq.,  Barrister-at-Law }  continued  by  H.  R.  Dear  sly,  Esq.,  Bar- 
risler-at-Law.    Vol.  I.  Parts  1, 2,  3,  and  4,  price  12.  2«.  sewed. 

Thring's  Snccession  Unty  Act. 

The  Succession  Duty  Act  (16  &  17  Vict.  c.  51),  for  granting  to  Her  Majesty 
Duties  on  Succession  to  Property,  and  for  altering  certain  Provisions  of  the 
Acts  charging  Duties  on  Legacies  and  Shares  of  Personal  Estates.  With  an 
Introduction  and  Notes.  By  Henry  Thring,  Esq.,  Barrister-at-Law.  In  12mo. 
price  5».  6d.  cloth. 

''Mr.  Thring  was  employed  as  Junior  Counsel  to  Mr.  Erie  in  preparing  the 
Succession  Duty  Act,  and  is  therefore  well  qualified  to  expound  the  severaTpro- 
visions  of  this  important  measure.  His  Introduction  and  Notes  are  highly 
valuable."— Lbgal  Obsxrvbb,  Decembers,  1853. 

Drewry's  Reports.    (In  continuation  of  Simons.) 

Reports  of  Cases  in  the  High  Court  of  Chancery  Decided  by  Yice-Chancellor 
Sir  R.  T.  Kindersley.  By  C.  S.  Drewry,  Esq.,  of  the  Inner  Temple,  Barrister- 
at-Law.    Vols.  1.  and  II.,  price  £3  A».  sewed. 

*«*  These  Reports  include  all  the  Cases  decided  to  Michaehnas  Term,  1854,  and 
win  in  future  be  published  shortly  after  each  Term. 

Taylor  on  the  Joint-Stock  Companies  Registration  Act. 

A  Practical  Treatise  on  the  Act  for  the  Registration,  Regulation,  and  Incor- 
poration of  Joint-Stock  Companies,  7  &  8  Vict.  c.  110  (as  amended  by  10  &  1 1 
Vict.  c.  78),  with  Directions  for  the  provisional  and  complete  Registration  of 
Companies ;  intended  as  a  Guide  to  Persons  concerned  in  the  Formation  and 
Management  of  Companies  towards  compliance  with  the  Provisions  of  the  Re- 
gistration Act.  To  which  is  added  a  Precedent  of  a  Deed  of  Settlement,  prepared 
and  settled  in  conform*ty  with  the  Provisions  of  the  Act.  By  G.  Taylor,  Esq., 
Assistant-Registrar  of  Joint-Stock  Companies.    In  8vo.  price  \A8,  boards. 
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K^gers'  Eeelesiastieal  law. 

A  Practical  Arrangement  of  Becleslastlcal  Law,  Including  a  Treatise  on  Pro- 
hibition, and  showi  ng  the  Practice  of  the  Ecclesiastical  Courts.  Second  Edition . 
B7  F.  N,  Bogen,  Esq.,  One  of  Her  Mi^ty's  Counsel.  In  8to.  price  £1  16«. 
boards. 

Eusell  on  Crimes  and  lisdemeanors. 

A  Treatise  on  Crimes  and  Indictable  Misdemeanors.  Third  Edition,  with 
considerable  Additions.  By  C.  S.  Oreaoes,  Esq.,  One  of  Her  Mi^esty's  Counsel. 
In  3  vols,  royal  8yo.  price  £4,  boards. 

Starkie's  law  of  Eyidence— New  Edition. 

A  Practical  Treatise  of  the  Law  of  Evidence.  By  Thomas  SUtrkUt  Esq. 
Fourth  Edition,  with  very  considerable  Alterations  and  Additions;  Incorporating 
the  Stotutes  and  Reported  Cases  to  the  time  of  Publication.  By  O.  M.  Dotodes- 
toeU,  and  J.  O.  Malcolm^  Esqs.,  Barristers-at-Law.  Fourth  Edition,  in  royal  8yo 
price  £1  \fi»,  cloth. 

"  Fortunately  for  the  Profession,  the  new  edition  has  been  intrusted  to  gen- 
tlemen, of  whom  one  is  well  known,  not  only  as  a  ripe  and  accomplished  lawyer, 
(doctrini  malidus,)  but  as  a  judicious  editor,  knowing  how  to  withhold  as  weU  as 
how  to  apply  his  hand.  Amid  the  present  plague  of  reports,  mere  industiy  is  not 
sufficient  to  quality  even  a  second-rate  editor. 

*'  It  is  evident  that  the  editors  have  not  been  blinded  by  their  respect  for  the 
anthor,  but  have  altered,  corrected,  and  amended,  wherever  they  have  seen  occa- 
sion. Such  a  course  could  not  be  pursued  safely  upon  a  small  stock  of  learning 
or  of  Judgment;  and  in  our  opinion,  it  has  been  pursued,  not  only  with  safety,  but 
with  manifest  advantage  to  the  book ;  so  that  the  fourth  edition  of  Starkie  is  to 
the  existing  law,  what  the  first  edition  was  to  the  law  in  1834. 

"  We  wish  we  had  some  means  of  identifying  Mr.  Malcolm's  portions  of  the 
work.  As  it  is,  Ijeing  hitherto  unknown  in  authorship,  he  must  oe  content  with 
the  praise  of  having  borne  a  part  where  all  was  good."— Jurist. 

'*  It  is  also  the  only  work  of  which  a  new  edition  has  been  brought  out  at  such 
^a  time  as  to  render  it  possible  that  it  should  apply  to  practice,  with  any  d^p^ee 
of  consideration  and  accuracy,  the  modemtshanges  m  the  law. 

"  We  think  the  editors  will  have  gone  far  towards  restoring  the  admirable  work 
of  Mr.  Staride  to  its  original  character  of  the  best  work  on  the  Law  of  Evidence 
which  has  yet  been  produced."— Lbgai.  Obskkvbk. 

CreaTes'  Criminal  Acts. 

Lord  Campbell's  Acts  for  the  further  improving  the  Administration  of 
Criminal  Justice.  With  Notes,  Observations,  and  IndictmenU.  By  C.  8. 
Greaoeit  Esq.,  One  of  Her  Migesty's  Counsel.    In  royal  8vo.  price  1».  boards. 

Collier's  Railway^  &c.  Clauses  Consolidation  Acts. 

The  Railway  Clauses,  Companies  Clauses,  and  Lands  Clauses  Consolidation 
Acts,  with  Notes :  with  an  Appendix  treating  of  the  Formation  of  a  Railway 
Company,  the  Mode  of  passing  a  Bill  through  Parliament,  &c.}  and  an  Addenda 
of  Statutes  and  Forms.  Second  Edition.  By  R.  MacnamarOt  Esq.  In  12mo. 
price  14«.  boards. 

New  Rules  and  Orders  in  Bankruptcy. 

The  New  Rules  and  Orders  made  in  pursuance  of  the  Bankrupt  Law  Con- 
solidation Act,  1849,  under  the  Stat.  12  &  13  Vict.  c.  106,  s.  8}  with  the 
Schedules  of  Forms.  With  an  Index.  By  a  Barrister.  Second  Edition.  In  12mo. 
price  *2s.  sewed. 
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Wordswortk  on  Joint-Stock  Compudes. 

The  Law  of  Railway^  Canal,  Water,  Dock,  Gas,  and  other  Companies,  requir- 
ing express  Authority  of  Parliament,  together  with  the  Law  of  Abandonment 
and  Winding-uPf  and  that  of  Parliamentary  Costs;  with  Forms,  and  all  the 
Statutes,  including  the  Consolidation  Acts  of  1845-7.  Sixth  Edition.  By  C,  F. 
F.  Wordsworth,  Esq.,  Banister-at-Law.  In  1  thick  vol.  Svo.  price  £1  Us.  6d, 
cloth. 

The  Common  Law  Proeedore  Act^  and  the  New  Rules  and 
Orders. 

With  nAraerous  Notes,  explanatory  of  its  Practical  Effect,  as  to  Process, 
Practice,  and  Pleading ;  with  an  Introduction,  the  New  Rules  and  Orders,  and 
a  full  Index.  By  i2.  Morris^  Esq.,  and  W,  F.  Finkuon,  Esq.,  Barristers-at-Law. 
In  12mo.  price  13«.  cloth. 

**  All  will  do  wdl  to  make  themselves  masters  of  the  Introduction  and  Notes  to 

thiR  edition  of  the  important  measure  of  last  session. From  both,  if  duly 

studied,  they  cannot  fail  to  acquire  such  an  amount  of  learning,  both  ancient 
and  modem,  as  will  qualify  them  to  discharge  the  duties  of  soUcitor  or  advocate 
with  credit  to  themselves  and  advantage  to  their  respective  clients.*'— Times. 

Amonld  on  larine  Insurance. 

A  Treatise  on  the  Law  of  Marine  Insurance  and  Average;  with  References  to 
the  American  Cases  and  the  later  Continental  Authorities.  By  Joseph  Amould, 
Esq.,  Barrister-at-law.    la  2  vols,  royal  8vo.  price  £2  \0$,  boards. 

Collier  on  lines. 

A  Treatise  on  the  Law  relating  to  Mines}  In  which  the  Customs  of  Cornwall 
and  Devonshire,  and  the  Cost-Book  System,  are  fully  treated  of;  together  with 
an  exposition  of  the  Jurisdiction  and  Practice  of  the  Stannaries  Court,  with  the 
statutes  constituting  that  Court,  and  iU  Rules  and  Regulations.  By  B.  P, 
CoUier,  Esq.,  Barrlster-at-Law.    In  12mo.  price  6«.  boards. 

Select  Cases  in  Chancery. 

Select  Cases  in  Chancery,  temp.  King,  from  1724  to  1733.  Second  Edition, 
with  Notes.  By  S^^uar^  Macnaghten,  Esq.,  Barrister-at-Law.  In  royal  8vo.  price 
lOf.  6d.  boards. 

"  This  is  a  useftil  volume  upon  the  plan  of  Smith's  Leading  Cases.  A  case  is 
taken  which  expounds  some  leading  principle  of  equity  ;  to  thu.Mr.  Macnaghten 
has  appended  a  note,  in  which  he  collects  the  subsequent  cases,  that  shew  the 
application  to  particular  circumstances,  of  the  principle  determined  in  the  leading 
case— in  fact  the  expansion  of  the  law,  its  growth  thenceforward  down  to  the 

iiresent  time.  There  is  no  method  so  apt  as  this  for  acquiring  a  scientific  know- 
edge  of  the  law,  and  therefore  we  recommend  every  law  student  to  peruse 
the  volume  before  us  with  profound  attention.  It  will  help  to  lay  a  solid  founda- 
tion of  Law  in  him,  which  will  be  of  infinite  service  in  his  after  studies  and  prac- 
tice." —Law  Times,  December  14, 1850. 

*•  These  are  the  sort  of  Reports  we  wish  to  encourage.  This  volume  has  been 
veryjudiciously  selected  Arom  heaps  of  rubbish,  a  notice  not  only  of  old  cases  but  of 
new  ones  which  are  really  usefttl  to  the  profession.  The  notes  are  after  the  fashion 
of  Smith's  Leading  Cases,  and  they  are  tersely  and  ably  written."— Law  Maga- 
zine, No.  90. 

Littleton's  Tenures. 

Littleton's  Tenures  in  English.  A  new  Edition,  corrected,  handsomely 
printed  In  a  very  small  pocket  volume,  price  6«.  boards. 
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Burt's  Tevdon  and  Pirckascn. 

A  Oompendium  of  the  Law  and  Practice  of  Vendors  and  Porchaien  of  Real 
Estates}  comprising  the  Authorities  down  to  the  Time  of  Publication.  By 
J,  Henry  Dart,  Esq.,  Barrister-at-Law.  Second  Edition.  In  8to.  price  2U. 
boards. 

**  We  remark,  as  a  matter  that  first  engines  attention,  and  which  is  by  no  means 
inconsiderable  in  the  practical  usefulness  of  a  book,  that  the  facilities  both  of 
reading  and  reference  are  preserved,  and  even  increased.  .  .  .  The  additions 
to  the  text  appear  to  be  76  pages.  .  .  .  And  the  tabte  erf"  cases  has  an  addition 
of  five*  pages— an  apparently  small  increase,  but  importantly  so  when  it  shows 
that  neariy  flOOt  fiirther  cases  have  been  worked  into  the  references.  These  mat- 
ters will  sufficiently  show  that  very  considerable  attention  has  been  bestowed  upon 
the  present  edition,  both  mechanical  and  mental. 

**  In  conclusion,  we  recommend  this  work  to  the  practitioner  as  a  c(nnplete 
book,  and  one  that  will  warrant  his  confidence,  and  fbrnish  able  assistance  in  all 
matters  relating  to  the  sale  and  purchase  of  estates ;  and  we  think  no  better  book 
can  be  read  by  students,  for  the  purpose  of  giving  them  a  condensed  view  of  the 
subject,  and  enabling  them  to  see  the  application  of  those  principles  and  rules 
with  which  a  genersl  study  of  the  law  has  (Umished  them.^^—LAW  Studbnts' 
Maoazinb. 

*  The  actual  increase  is  upxoards  qf  eight  pages, 
t  I%e  actual  additional  cases  are  about  1100. 

Extracts  from  Notices  of  the  First 'Edition. 

"Mr.  Dart's  labours  have  produced  in  this  compendium  a  readable  book  for 
the  use  of  beginners.  He  has  paid  particular  attention  to  the  attainment  of  a 
logical  arrangement,  and  a  clear  and  concise  style.  .  .  Without  sacrificing  its 
chsracter  as  an  elementary  treatise,  Mr.  Dart  has  also  made  an  usefUl  book  of 

Bractice.  .  .  .  The  work  is  well  worthy  of  a  place,  not  only  in  the  general 
brary,butinthat  selection  of  books  which  the  working  lawyer  looks  upon  as 
his  best  tools ;  which  come  most  readily  to  his  hand,  and  which  he  gets  to  look 
upon  as  a  part  of  himself."— Law  Rkvibw,  May  1,'1851. 

**  The  work  is  short,  readable,  and  very  accurate.  .  .  With  these  quotations 
we  will  close  our  notice  of  a  work  which  is  obviously  prepared  with  great  care, 
and  will,  we  think,  become  a  standard  text  book.'*— Jubist,  March  2,  I86I. 

«  Its  plan  is  well  arranged,  the  cases  are  carefUlly  collected,  the  law  is  clearly 
expounded,  and  in  every  part  of  the  treatise  there  is  a  neat  deal  of  learning. 
....  The  style  is  singularly  compact.*'— Law  Timbs,  March  8, 1851* 


liaielPs  Ckaneery  Practice. 


The  Practice  of  the  High  Court  6f  Chancery.  By  Edmund  Robert  Daniell, 
F.B.S.  Second  Edition,  with  several  New  Chapters,  and  considerable  Altera. 
tlons  and  Additions}  adapting  the  Text  to  the  last  General  Orders  of  May,  1845, 
and  the  Decisions  of  the  Court  up  to  the  time  of  publication.  By  T,  E,  Head' 
lam,  Esq.,  of  the  Inner  Temple,  Barrister. at. Law.  In  2  vols.  8to.  price  jf  3  3«. 
boardB. 

**  The  universal  opinion  of  the  profession  has  stamped  upon  Mr.  Daniell's  book 
a  high  character  for  useAilness  and  general  accuracy.  It  has  become.  In  fkct,  the 
manual  of  the  Chancery  practitiotter."       •       «       • 

**  In  nothing  has  Mr.  Headlam  been  more  successftil  than  in  the  plan  by  which 
he  has  adapted  the  New  Practice,  occasioned  by  the  New  Orders  of  May,  1845,  to 
the  Qeneral  Practice  of  the  Court.  He  has  in  every  case  inborporated  any  of  the 
New  Orders  by  which  the  Practice  has  been  varied,  with  the  text  of  the  original 
work.  He  has  given  expositions  of  the  effect,  actual  and  probable,  of  those  Orders, 
which  exhibit  much  tact  and  acumen."— Law  Magazine,  N.S.,  No.  7. 

**  We  have  no  hesitation  in  declaring  that  this  is  the  most  able  work  which  has 
ever  been  written  on  the  Practice  of  the  Court  of  Chancery."       •      •       • 

**  And  we  think  that  the  manner  in  which  the  learned  Editor  has  dealt  with  the 
original  work  has,  upon  the  whole,  been  very  judicious."— Jubist,  No.  487. 
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Finlason's  Chtritable  Trusts  Act 

The  Act  (16  &  17  Vict.  c.  137}  for  the  better  regaUtlon  of  Charitable  Trusts. 
With  copious  Notes,  and  an  Introductory  Essay  on  the  Jurisdiction  exercised 
over  them  by  the  Court  of  Chancery,  with  all  the  Decided  Cases ;  and  an  Appen- 
dix, containing  Precedents  of  Schemes,  &c.  By  W,  F,  Fistkuon,  Esq.,  Barrister- 
at-Law.    1b  12mo.  price  6s.  cloth. 

Bisset  on  the  Law  of  Partnership^  Railway  and  other  Joint- 
Stock  Companies. 

In  8vo.  price  188. 

"  As  a  specimen  of  the  succinctness  of  our  author's  style,  which,  to  give  it  the 
highest  praise  that  a  text  writer  can  desire,  reminds  us  of  'The  Compendium  of 
the  Law  of  Real  Property,*  we  extract  the  first  four  paragraphs  of  the  book. 
•  •«•••««• 

The  second  part  of  the  woric  will  be  peculiarly  acceptable  to  the  profession,  who 
have  hitherto  been  unpunished  with  any  treatise  on  the  law  of  Jomt-stock  Com- 
panies."—Thb  JUKIBT,  No.  682. 

Bisset  on  Estates  for  life. 

A  Practical  Treatise  on  the  Law  of  Life  Estates,  Estotes  Tall  after  Possibility 
of  Issue,  Curtesy,  Dower,  Estates  pur  autre  vie,  and  their  incidents,  especially 
with  reference  to  the  subject  of  Waste  and  Merger.  By  .Andrew  Bissel,  Esq., 
of  liinculn's-inn,  Barrister-at-Law.     In  8vo.  price  XSs.  boards. 

"  Mr.  Bisset  has  earned  a  sound,  if  not  an  extensive,  reputation  by  his  very 
learned  worlc  on  Estates  for  Life,  published  in  1842."— Jubist,  No.  582. 

Foster  on  Scire  Facias. 

A  Treatise  oa  the  Writ  of  Scire  Facias;  with  an  Appendix  of  References  to 
Forms.  By  Thotncu  Campbell  Foster,  Esq.,  of  the  Middle  Temple,  Barrister- 
at-Law.    In  8vo.  price  ld«.  boards. 

Part  I.— Treats  of  the  Writ  as  required  to  revive  a  judgment  after  a  year  and  a 
day;  for  demands  arising  after  judgment  in  debt  on  bonds;  to  levy  residue  of 
debt  after  eviction  under  an  elegit ;  ad  rehabendam  terram ;  when  the  writ  not 
necessaiy. 

Part  II.— When  there  is  a  new  party  to  the  suit.  Against  members  of  Joint- 
stocic  Companies;  on  Marriage  of  feme,  plaintiff  or  defeodant ;  in  cases  of  Banlc- 
ruiitcy  or  Insolvency ;  in  case  of  death  of  plaintiff  or  defendant ;  to  recover 
future  assets  on  judgment  quando,  &c. ;  to  certify  Bill  of  Exceptions  ;  ad  audien- 
dtun  errores ;  against  sheriff;  in  cases  of  outlawry. 

Part  III.  —Where  the  writ  is  an  original  proceeding.  To  repeal  letters  patent : 
to  have  execution  of  recognisances  at  Common  Law :  on  Recognizance  of  Special 
Bail :  on  Recognisances  of  Bail  in  Error ;  on  Bond  to  the  Crown ;  on  Inquests 
of  Office,  &c. 

Part  IV.— Points  of  Pleading  and  Practice.    Amendment. 

The  Practice  of  Appeals  against  Orders  of  RemoTal. 

An  Analytical  Digest  of  the  Statutes  and  Cases  relating  to  the  Practice  of 
Appeals  against  Orders  of  Removal;  arranged  on  the  principle  of  **  Comyn's 
Digest.'*  With  a  Supplement,  containing  the  Acts,  9  &  10  Vict.  c.  66 ;  and 
11  &  12  Vict.  c.  31,  with  Notes;  and  an  Appendix  of  Forms.  By  Henry  John 
Hodgson,  Esq.,  Barrister-at-Law.    In  12mo.  price  6s.  6d.  boards. 
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Spf.Bce  on  tke  Equitable  Jorisdictioii  of  tbe  Cowt  of  Obaii- 
c«ry. 

Comprising  Equitable  Estates  and  Interests;  their  Nature,  Qualities,  and 
Incidents}  in  which  is  incorporated,  so  far  as  relates  to  those  subjects,  the 
substance  of  **  Haddock's  Principles  of  the  Court  of  Chancery.'*  By  Gtorge 
Spence,  Esq.,  one  of  Her  Majesty's  Counsel.  Vol.  II.  In  royal  8vo.  price  ^2  2s, 
boards. 

%*  VoU  I.  may  be  had,  price  £1  1  It.  6d.  boards. 

**  A  mass  of  matter,  cases,  arguments  and  discussions,  thrown  together  in  a 
work  of  such  bulk,  is  like  a  library  containing  as  manT  different  works  as  this  con- 
tains cases. 

"  .  .  .  .  presenting  the  authorities  on  each  point  in  the  ipsisnma  verba  of 
Judicial  decisions ;  but  connecting,  modifying,  approving  or  condemning  them' 
in  his  own  words,  which  will  "be  deservedly  considered  otUttle  less  weight  by  the 
student  than  the  dicta  to  which  they  relate. 

*'  Such  is  the  variety  of  topics,  subdivided  into  an  almost  infinite  ramification  of 
cases  and  points,  into  which  the  learned  author  is  necessarily  led ;— few  writers, 
we  apprehend,  could  be  found  sufficiently  persevering  to  pursue  every  topic  in 
such  a  list  with  the  same  untiring  vigour,  till  each  in  its  turn  was  exhausted,— few 
would  have  the  learning,  fewer  still  the  resolution."— Law  Magazinb,  No.  22. 

"  We  must  far  surpass  the  limits  of  an  article  were  we  to  attempt  to  discuss, 
with  any  sort  of  completeness,  the  vast  variety  of  subjects  which  Mr.  Spence's 
second  volume  contains,— subjects  treated  by  him  with  a  Ailness  of  detail  indis- 
pensable in  a  book  designed  not  only  as  a  guide,  pointing  out  to  the  student  the 
great  principles  upon  which  the  law  in  ita  complexities  of  actual  business  de- 
pends, and  tracing  the  mutual  connexion  of  those  extensive  provinces  of  Equity, 
with  whose  details  he  is  expected  to  become  familiar,  but  also  as  a  storehouse, 
fh>m  whose  well  arranged  repositories  the  practisins  lawyer  may  readily  furnish 
himself  with  the  armour  needed  for  the  conflicts  of  the  Bar. "—Law  Rbvibw, 
No.  22. 

**....  There  remains  a  vast  amount  of  valuable  information,  both  theoretical 
and  practical,  upon  topics  not  to  be  found  in  any  of  the  recent  treatises,  which 
must  be  carried  to  the  sole  credit  of  Mr.  Spence's  own  original  and  laborious 
investigations ;  and  from  this  results  the  peculiar  character  ol  theibook,  that  it  is 
at  once  trite  and  recherche,  containing  all  the  stock  information  on  subjects 
within  its  scope  which  may  be  found  in  the  current  text-books,  and  superadded 
to  these,  the  result  of  an  experienced  lawyer's  researches  in  neglected  paths  and 
resumes  of,  or  criticisms  (where  criticism  is  called  for)  on,  the  most  recent  deci- 
sions, doctrines,  and  innovations  of  the  Court  of  Chancery. 

**  A  more  dense  mass  of  living  law,  available  alike  for  study,  reference,  and 
practice,  has  seldom  been  presented  to  the  Profession."— Jurist,  No.  668. 

**....  The  reader,  however,  will  be  surprised  at  the  mass  of  information 
which  it  contains;  all  the  principal  branches  of  learning  are  explored. 

"  .  .  .  .  There  never  was  less  oookmaking  in  any  book  than  m  this."— Law 
Maoakinb,  N.  S.,  No.  8. 

**....  A  work  which  promises  to  be  one  of  the  most  learned  and  philosophical 
treatises  on  the  largest  branch  of  British  Jurisprudence  which  our  langw«e  has 
produced."— Law  Timsb. 

WingroTe  Cooke  on  Agricaltaral  law. 

The  Law  and  Practice  of  Agricultural  Tenancies,  with  numerous  Precedents 
of  Tenancy  Agreements  and  Farming  Leases ;  and  Culture  Stipulations  adapted 
to  every  circumstance  of  Cultivation,  as  settled  by  the  best  agriculturists  in  the 
respective  districts.  By  O.  Wingrote  Cooke,  of  the  Middle  Temple,  Barrister- 
ftt*Law,  author  of  a  ''Treatise  on  the  Law  relating  to  Rights  of  Common,*'  &c., 
and  one  of  the  Assistant  Tithe  Commissioners  for  Special  Purposes.  In  8vo. 
price  I8«.  boards. 

Bowjer's  Commentaries  on  the  Modem  Chil  Law. 

Commentaries  on  the  Modern  Civil  Law.  By  &.  ^otvyer,  Esq.,  D.C.L.  In 
royal  8vo.  price  18«.  cloth. 
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Burton  on  Real  Property. 

An  Elementary  Compendium  of  Real  Property.  By  W.  U.  Burton,  Esq. 
The  Seventh  Edition,  with  Notes,  showing  the  alterations  in  the  law  to  the 
present  time;  to  which  is  now  prefixed  an  Introductory  Chaptkr,  giving  a 
concise  historical  outline  of  such  parts  of  the  law  as  have  been  the  subject  of 
statutory  alteration.  By  Edward  Priestley  Cooper ,  Esq.,  of  the  Middle  Temple, 
Barrister- at- Law.    Seventh  and  Improved  Edition,  in  8vo.  price  ^1  is,  boards. 

*  *  Mr.  Cooper  has  well  AilflUed  his  somewhat  arduous  task.  The  notes  are  well 
arranged  and  generally  useM."— Law  Magazine,  N.S.,No.a4. 

*'  He  has  careftilly  revised  the  notes  of  the  previous  c<Hnmentators,  and  made 
such  alterations  as  changes  in  the  Law  required :  and  in  an  introductory  chapter 
he  has  supplied  an  interesting  and  able  outline  of  the  alterations  which  have  been 
made  in  the  Law  of  Real  Property  since  Burton  first  treated  of  it.  This  slcetch 
will  be  read  by  Practitioners  as  well  as  Students  with  pleasure  and  profit."— La  w 

TiMBS. 

"This  is  an  improved  and  accurate  edition  of  Mr.  Burton's  well-lcnown  sum- 
mary  of  the  Law  of  Real  Property,— a  worlc  of  peculiar  utility  to  the  Student 
in  both  branchesof  the  profession.^'— Lkgal  Obbbkvkb. 

Bowyer's  Commentaries  on  the  Constitntional  law  of  England. 

Commentaries  on  the  Constitutional  Law  of  England.  By  George  Bowyer, 
D.CL.     Second  Edition.    In  royal  8vo.  price  £i  2s.  cloth. 

"  We  have  now  a  full  exposition  of  the  machine  of  State  in  its  worldng  order. 
The  worlc  is  now  worthy  of  the  very  high  position  to  which  it  aspires,  that  of 
being  the  standard  work  to  which  appeal  shall  be  made  upon  sll  doubtful  consti- 
tutional points.  It  was  greatly  wanted  and  has  been  well  executed."— Atlas, 
November  27, 1847. 

Supplement  to  DanieU's  Chancery  Practice. 

The  Chancery  Practice  under  the  New  Statutes  and  Orders ;  from  1845  to  end 
of  1850;  forming  a  Supplement  to  Danibll's  Practicb.  In  8vo.  price  10«. 
boards. 

Chitty^s  New  Forms  under  the  Common  law  Procedure  Act 
(15  &  16  Tiet.  c.  76). 

Forms  of  Practical  Proceedings  in  the  Court  of  Queen's  Bench,  Common  Pleas, 
and  Exchequer  of  Pleas,  adapted  to  meet  the  alterations  in  the  practice  effected 
by  the  Common  Law  Procedure  Act  of  1852,  with  Notes  and  Observations 
thereon.    By  Thomas  Chitty,  Esq.    Part  I.    In  royal  12mo.  price  14s.  sewed. 

The  law  of  Fixtures. 

With  reference  to  Real  Property,  and  Chattels  of  a  Personal  Nature}  to  which 
is  added,  the  Law  of  Dilapidation,  Ecclesiastical  and  Lay.  By  Standish  Orove 
Grady,  Esq.,  of  the  Middle  Temple,  Barriater-at-Law.    In  12mo.  price  I4«. 

TeaPs  Record  and  Writ  Practice. 

The  Record  and  Writ  Practice  of  the  Court  of  Chancery,  subsequent  to  the  • 
General  Orders  of  8th  Bfay,  1845.    By  John  Feal,  Esq.,  Clerk  of  Records  and 
Writs.    Second  Edition,  12mo.  price  5«.  boards. 


Digitized  by 


Google 


BTBVBNS  AN9    NORTON.  13 


The  Gorkam  Case. 

The  Case  of  The  Rev.  6.  C.  Gorbam,  against  The  Bishop  ef  Exeter,  aa  heard 
and  determined  by  the  Judicial  Committee  of  H.  M.  Privy  Council,  on  appeal 
from  the  Arches  Court  of  Canterbury :  with  a  ftili  Report  of  the  Proceedings 
and  Judgment  in  the  Arches  Court,  and  of  the  Arguments  of  Counsel  before 
the  Judicial  Committee ;  and  Notices  of  all  the  Authorities,  both  in  Divinity  and 
Law,  referred  to  in  the  argument,  and  the  ultimate  Judgment  thereon.  Together 
with  a  copious  Analysis  of  the  Arguments,  and  List  of  Authorities;  and  an  Ap- 
pendix of  Documents  relating  to,  and  illustrating  the  history  of  the  docMne 
In  controversy.  By  Edmund.  F.  Moore,  Esq.,  M.A.,  Barrister-at-lAW}  Author 
of  Reports  of  Cases  heard  on  Appeal,  by  the  Lords  and  Judicial  Committee  of 
H.  M.  Privy  Council,  from  1836  to  1852.    In  royal  8vo.  price  18«.,  cloth  lettered. 

Johnson  on  Bills  of  Exchange. 

The  Law  of  Bills  of  Exchange,  Promissory  Notes,  Checks,  &c.  By  C.  W, 
JohnsoUt  Esq.,  of  Oray's-inn,  Barrister-at-Law.     In  12mo.  price  7«.  boards. 

**  I  have  found  aU  the  cases  bearing  upon  this  point  in  the  excdlent  work  of  Mr. 
Johnson  on  Bills  of  Exchange,  recently  published :  it  is  a  little  book,  but  not  the 
worse  for  that.'*- Jgogs  J.  A.  Paek,  In  "  Davis  v.  Tunnecliffe." 

Cooper's  Reports  in  Chancery^  temp.  lord  Cottenham. 

Reports  of  Cases  In  Chancery,  decided  by  Lord  Cottenham ;  commencing  7th 
July,  1846.  With  which  are  interspersed  some  Miscellaneous  Cases  and  Dicta, 
and  various  Notes.  By  Charles  Furton  Cooper,  Esq.,  Q.  C.  In  royal  8vo. 
Vols.  I.  and  II.,  Farts  1  and  2,  price  jSB,  sewed.    (To  be  completed.) 

Cole  on  Criminal  Informations  and  dno  Warranto. 

The  Law  and  Practice  relating  to  Criminal  Informations,  and  Informations  in 
the  nature  of  Quo  Warranto ;  with  Forms  of  the  Pleadings  and  Proceedings.  By 
FT.  E.  Cole,  Esq.,  of  the  Middle  Temple,  Barrister-at.Law.  In  12rao.  price 
12«.  boards. 

Hindmarch  on  Patents. 

A  Treatise  on  the  Law  relating  to  Patent  Privileges  for  the  sole  use  of  Inven- 
tions }   and  the  practice  of  obtaining  Letters  Patent  for  Inventions ;  with  an 
.     Appendix  of  Statutes,   Rules,  Forms,  &c.  &c.    By  fT.  M,  Hindmarch,  Esq., 
Barrister-at-Law.    In  8vo.  price  £1  Is.  boards. 

**  The  volume  is  not  a  mere  div  collection  of  legal  authorities  wrung  out  of  the 
dicta  ofludges  and  the  finding  of  juries,  but  what  in  the  title-page  it  professes  to 
be, '  ATekatisb  on  thb  Law  bklatinq  to  Patbnt  PRiviiiKGBs,^  or  in  other 
words,  a  commentary,  with  proper  explanations  of  the  law  on  the  suDject,  and  of 
thevast  number  of  cases  by  which  the  present  practice  is  established,  attached  to 
the  Acts  of  Parliament  and  the  cases  themselves.       «       •      « 

*'  The  deductions  are  luminous  and  logical,  and  the  distinctions  between  ap- 
parent contradictions  and  conflicting  cases  explained  with  clearness  and  conspi- 
cuity."— Times,  March  3, 1847. 


Roman  Catholies^— the  Laws  affecting. 

A  Ouide  to  the  Laws  of  England  affecting  Roman  Catholics.    By  Thomat 
Chitholme  Anstey,  Esq.,  Barrister-at-Law.  In  8vo.  price  78.  boards. 
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Sturkie's  Criminal  Law. 

A  Treatise  on  Griralnal  Pleading,  with  Precedents  of  Indictments,  Special 
Pleas,  &c.,  adapted  to  Practice.  Second  Edition,  with  Additions  and  Notices 
of  the  late  AcU  for  the  Amendment  of  the  Criminal  Law.  By  Thomas  Siarkie, 
Esq.,  Darrister^at-Law.    In  2  rols.  8vo.  price  £1  48.  boards. 

Starkie  on  Slander. 

A  Practical  Treatise  on  the  Law  of  Slander  and  Libel,  and  Incidentally  of  Ma- 
licious  Prosecutions,  with  a  Preliminary  Disconrse,  and  Appendix  of  Prece- 
dents of  Forms  of  Declaration,  Justification,  Indictments,  &c.  Second  Edition, 
with  very  considerable  Additions.  By  I'homas  Starkie,  Esq.,  Barrister-at-Law. 
In  2  vols.  8vo.  price  £1  16«.  boards. 

Arehbold^s  Law  of  Nisi  Prius. 

Comprising  the  Declarations,  Pleadings,  and  Evidence,  in  Actions  upon  Bills 
of  Exchange,  Notes,  Cheques,  Sec,  Policies  of  Insurance  in  all  Cases,  and  in 
Ejectment  npon  all  Titles.    In  2  vols.  I'^imo.  price  £2  28. 

Jeremy^s  Annual  Law  Digest  for  1853. 

An  Analytical  Digest  of  the  Reports  of  Cases  decided  In  the  Courts  of  Queen's 
Bench,  Common  Pleas,  and  Exchequer,  in  Chancery,  at  the  Rolls,  and  in 
the  Vice- Chancellor's  Court}  in  Parliament,  in  the  Consistory  Court,  Arches 
Court,  Prerogative,  and  Peculiars,  and  in  Bankruptcy,  Nisi  Prius,  and  Crown 
Cases,  in  the  year  1 853.  In  continuation  of  the  Annual  Digest,  by  the  late  Henry 
Jeremf/,  Esq.  By  fF.  Tidd  Pratt,  of  the  Inner  Temple,  Barrister-at-Law.  In 
royal  8vo.  price  98.  boards. 

♦,*  This  worlc  has  been  found  of  great  and  general  utility,  presenting  an  abstract 
of  the  principles  of  the  decisions  of  the  diflferent  Courts  which  have  been  given  in 
the  course  ot  each  year ;  and  fh>m  the  circumstance  of  l>eing  published  annually, 
affords  an  easy  reference  to  all  recent  decisions,  and  forms  a  perfect  Supplement 
to  all  the  Digests  of  Authority. 

The  Digest  for  previous  years  may  still  be  had. 

(tnarter  Sessions^  and  other  Sessions  of  the  Peace. 

Dickinson's  Guide  to  the  Quarter  Sessions,  and  other  Sessions  of  the  Peace. 
By  Thomas  Noon  TcHfourd,  Serjeanl-at-Law.  The  Sixth  Edition,  revised  and 
corrected,  with  great  Additions.  By  R.  P.  TyrwhiU,  Esq.,  of  the  Middle 
Temple,  Barrister-at-Law.    In  8vo.  price  £1  109.  boards.  ^ 

Fox  on  Simple  Contracts  and  the  Action  of  Assumpsit. 

A  Treatise  on  Simple  Contracts  and  the  Action  of  Assumpsit.  By  fFilliam 
Fox,  Esq.,  of  the  Inner  Temple,  Special  Pleader.   In  12mo.  price  7».  6d.  boards. 

Anstey^s  History  of  the  Laws  and  Constitutions. 

A  Guide  to  the  History  of  the  Laws  and  Constitutions  of  England,  consisting 
of  Six  Lectures,  delivered  at  the  Colleges  of  Saints  Peter  and  Paul,  Prior  Park, 
Bath,  in  the  presence  of  the  bishop  and  his  clergy.  By  Thonuu  Chisholm 
^n^/ey,  Esq.,  of  the  .Middle  Temple,  Barrister-at-Law,  Professorof  Law  and 
Jurisprudence  in  those  Colleges.    In  post  dvo.  price  12«.  boards. 
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T«Mpsoii^8  Praetieal  Suggestions  to  Yoang  Attorneys* 

A  Second  Edition,  witb  CorrectlonB  and  Additions,  and  the  last  New  Role  for 
the  Examination  of  Attorneys  previous  to  their  Admission.  By  JotepA  Greaves, 
Esq. 

**  The  *  Soisgestions  *  are  sensible  and  judicious,  and  wilT  he  psrticularly  usefttl 
to  country  solicitors.  Mr.  Greaves  has  added  several  valuable  suggestions  and 
matters  of  Useful  information,  which  have  arisen  since  the  publicati<m  of  the 
original  worlc."— Lbgal  OBSSBVEa. 

"  With  Oreaves's  Tompson  before  Iiim,  we  should  say  that  the  young  lawyer  is 
all  right."— Spbctatob. 

*'  We  strongly  recommend  the  volume  to  the  practical  study  of  all  young  men 
ambitious  to  rise  in  their  profession,  and  anxious  to  l>e  esteemed  as  lawyers  of 
integrity  and  respectability."— FaAZKB's  Litebabt  Chboniclb. 

TattePs  (1.)  Law  of  Nations. 

A  New  Edition  with  Notes,  and  (for  the  first  time)  a  Copious  Index.  By 
J.  ChiUy^  Esq.,  Barrister-at- Law.    In  royal  8vo.  price  £1  U.  boards. 

Shelford^s  Real  Property  Statutes. 

The  Real  Property  Statutes  passed  in  the  Reigns  of  William  IV.  and  Victoria, 
including  Prescription,  Limitation  of  Actions,  Abolition  of  Fines,  8cc.,  and  Judg- 
meuts,  &c.  With  Copious  Notes  and  Forms  of  Deeds.  Corrected  and  enlarged 
with  New  Cases  and  Statutes.  By  Leonard  Shelford,  Esq.,  Barrister-at-Law. 
Fifth  Edition.    In  12mo.  one  thick  volume,  price  2U. 

Skelford's  Law  of  Titlies. 

The  Acts  for  the  Commutation  of  Tithes  in  England  and  Wales,  with  the  Law 
of  Tithes  in  reference  to  those  Acts,  and  Directions  and  Forms,  as  settled  by 
the  Commissioners  {  also  the  Reports  as  to  Special  Adjudication,  kc,  and  the 
Plans.  The  Third  Edition,  with  a  Supplement,  containing  the  Acts  9  &  10  Vict. 
c.  73,  and  10  &  1 1  Vict.  c.  104,  and  the  recent  Cases.  Third  Edition.  In  12mo. 
price  18«.  boards. 

Skelford  on  Higliways. 

The  General  Highway  Act,  5  &  6  Will.  IV.  c.50,  and  the  subsequent  Statutes, 
with  copious  Notes  on  the  Law  of  Highways ;  also  new  Forms  and  general 
.     Rules  for  mukiug  and  repairing  Roads.    Second  Edition,  corrected  and  enlarged. 
By  Leonard  Shelford,  Esq.,  Barrister-at-Law.    In  12mo.  price  7*.  6d.  boards. 

A  Treatise  on  tlie  Law  of  tlie  Descent  of  an  Intestate's  Real 
Estate ! 

Comprising  the  Alterations  made  therein  by  Act  of  Parliament  3  &  4  Will.  IV. 
c.  106.  with  full  Explanatory  Notes;  and  on  the  Distribution  of  an  Intestate's 
Personal  Estate.    In  12mo.  price  8t.  boards. 

Vanderlinden's  (J.)  Institutes  of  tlie  Laws  of  Holland. 

Translated  by  J.  Henry.    In  8vo.  price  £1  l8s.  boards. 
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Canon  Law^  ftr. 

Readings  delivered  before  the  Hommrable  Society  of  the  Middle  Temple,  in 
the  year  1860.  By  George  Bowser,  Esq.,  D.C.L.,  Barrister-at-Law,  late  Reader 
at  the  Middle  Temple,  Author  of  Commentaries  on  the  Constitutional  Law  of 
England,  Commentaries  on  the  Modern  Civil  Lav,  a  Dissertation  on  the  Sta- 
tutes of  the  Italian  Cities,  &c.    In  royal  8vo.  price  8«.  boards. 

Jenis^  Practical  Treatise  on  tke  OiBce  and  Duties  of  Coroners. 

With  Forms  and  Precedents.  By  JoknJerviSt  Bsq.  (now  Lord  Chief  Justice 
of  Her  Majesty's  Court  of  Common  Pleas).  Second  Edition*  By  fF.  JV.  fVeUby, 
Esq.,  Barrister-at-Law,  Becorder  of  Chester.    In  12mo.  price  10«.  6<l.  boards. 

Clarke's  New  Game-Laws. 

Clarke's  New  Game-Laws ;  being  a  Comprehensive  Treatise  upon  that  sub' 
ject,  comprising  all  the  Statutes  and  Decisions  of  the  Courts  relating  to  every 
species  of  Game;  and  also  to  Deer,  Rabbits,  Woodcocks,  Snipes,  Fish,  and 
Dogs,  including  the  Appointment  and  Authority  of  Gamekeepers,  the  Laws  of 
Trespass  in  the  Pursuit  of  Game,  &c.  A  New  Edition,  corrected  and  enlarged,  by 
a  Barrister,  which  includes  the  Acts  of  1,  2.  5,  G,  &  7  Will.  IV.,  relating  to  the 
Sale  of  Game,  Informers,  &c.,  and  2  &  3  Vict.,  relative  to  the  time  of  the  Expi- 
ration  of  Game  Certificates,  Power  of  Justices,  &c.  A  New  Edition,  in  a  {>ocket 
sise,  price  28. 6d.  sewed. 

Factors  and  Brokers. 

A  Treatise  on  the  Laws  relating  to  Factors  and  Brokers ;  with  an  Appendix 
of  Statutes,  Rules,  Orders,  and  Regulations,  &c.  By  John  A.  Russell,  B.A.,  of 
Gray's.inn,  Barrister-ac>Law.    In  12mo.  price  8«.  boards. 

Reeves*  Two  Tracts. 

Reeves'  Two  Tracts,  showing  that  Americans  born  before  the  Independence 
are  by  the  Law  of  England  not  Aliens.    In  8vo.  price  4«.  Qd. 

Penrnddocke's  Analysis  of  the  Criminal  Law. 

.  A  Short  Analysis  of  the  Criminal  Law  of  England,  giving  a  general  and  com- 
prehensive View  of  Indictable  Offences,  their  Punishments,  and  the  Statutes 
that  create  them;  with  Observations.  By  Charles  Fenruddoeke,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.  Second  Edition,  revised  from  full  Notes  of 
the  Author,  by  Humphrey  fV,  fFoolrych,  Esq.,  of  the  Inner  Temple,  Barrister- 
at-Law.    In  I3mo.  price  7s.  6d.  boards. 

Ings'  Act  for  the  Abolition  of  Arrest. 

The  \ct  for  the  Abolition  of  Arrest  on  Mesne  Process  in  Civil  Actions,  and 
also  the  Acts  2  &  3  Vict.  c.  89,  and  3  &  4  Vict.  c.  82,  relating  to  or  amending 
the  same,  with  the  Rules,  Orders,  and  Cases,  as  decided  in  all  the  Courts  } 
arranged  according  to  their  Applicability  to  the  various  Sections,  together 
with  an  Appendix  of  Forms,  8cc.  ByB.  Ings,  Esq.,  Barrister-at-Law.  In  ISmo. 
price  Bs.  boards. 
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i  Practical  Treatise  ob  Nallitics  and  Irrcgnlarities  in  Law. 

Showing  their  Character,  Distinctions,  and  Conseqaences.  By  Henrp  MaC" 
namara,  Esq.,  of  Lincoln'8.inn,  Special  Pleader.   In  12mo.  price  08.  iKMurds. 

ClarlL's  (€.)  Coionial  law. 

The  Practice  of  the  Court  of  Appeals  from  the  Plantations,  &c.  In  8to. 
price  4^1  Am.  boards. 

Irak's  Execator's  Accoant-BaolL. 

The  Executor's  Account- Book;  exhibiting  a  safe  and  easy  Method  of  keeping 
Executorship  Accounts ;  with  an  adequate  Number  of  Ruled  Pages,  so  arranged 
as  to  be  adapted  to  the  Circumstances  of  every  estate ;  and  a  Fictitious  Will, 
comprising  a  Variety  of  Bequests  of  Personal  Property,  the  Accounts  under 
which,  from  the  Death  of  the  supposed  Testator,  to  the  termination  of  the  £xe« 
cutorshlp,  are  accurately  arranged  and  posted  on  the  plan  proposed,  as  an  Illus- 
tration  of  the  Simplicity  and  Comprehensiveness  of  the  System,  and  an  infallible 
Guidance  to  Executors  under  any  other  Estate.  By  John  H.  Brady^  late  of 
the  Legacy  Duty  OflBce,  Somerset  House;  Author  of  "Plain  Instructions  to 
Executors  and  Administrators,*'  *<  Plain  Advice  on  Wills,*'  &c.  In  4to.  price 
128.  boards. 

Tiie  Law  and  Practice  ef  Coroner. 

By  Richard  Clarke  Sewell,  Esq.,  Barrlster-at-Law,  Fellow  of  Magdalen  Col« 
lege,  Oxford,  D.C.L.,  with  copious  Forms  and  Precedents.  This  book  Is  de- 
signed for  the  use  as  well  of  Legal  as  of  Medical  Coroners.  Tbe  portion  of  the 
work  on  Medical  Jurisprudence  has  been  superintended  and  revised  by  medical 
gentlemen  of  high  eminence  and  authority.    In  12mo.  price  14m.  boards. 

The  Law  List  corrected  to  January  1^  1854. 

Being  a  I4st  of  the  Judges  and  Officers  of  the  different  Courts  of  Justice ; 
Counsel,  with  the  Dates  of  their  Call  and  Inns  of  Court ;  Special  Pleaders, 
Conveyancers}  and  a  Complete  and  Accurate  List  of  Certificated  Attorneys, 
Notaries,  &c..  In  England  and  Wales,  with  tbe  London  Agents  to  the  Country 
Attorneys,  as  printed  by  permission  of  the  Commissioners  of  the  Stamp  Duties. 
To  which  are  added,  a  List  of  London  Commissioners  to  administer  Oaths  in 
Chancery;  Table  of  Sheriffs  and  Agento;  Lists  of  Bankers;  Law  and  Public 
Officers;  CircuiU  of  tbe  Judges,  Quarter  Sessions,  8cc.,  and  a  Variety  of  other 
Useful  Matter.  By  fFilUam  Powell,  of  the  Inland  Revenue  Office.  In  12mo. 
price  6m.  6d.  bound. 

Spence  on  tlie  Specification  of  a  Patent. 

A  Treatise  on  the  Principles  relating  to  the  Specification  of  a  Patent  for  In- 
vention ;  showing  the  standard  by  which  the  sufficiency  of  that  instrument  is  to 
be  tried.  By  William  Spence,  Assoc.  Inst.  C.  £.,  Patent  Agent.  In  8vo.  price 
7s.  6d.  boards. 

Shepliard's  Colonial  Practice. 

Shephard's  Colonial  Practice  of  St.  Vincent,    in  8vo. 
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ludlow's  Joint-Stock  Companies  Vindiiis-Hp  Acts^  1848  ft 
1849. 

The  Winding-up  Act,  1848,  with  Introduction,  Notes,  &c.;  to  which  Is  added 
a  Suppiement,  containing  the  Winding-up  Amendment  Act,  1849,  with  an  In- 
troduction, Notes,  Practical  Directions,  Notes  of  Cases,  and  an  Appendix  of 
Forms  osed  in  the  Winding-up  of  Joint-stock  Companies.  By  J.  M,  Ludlow, 
Esq.,  Barrister  at- Law.    Jn  12mo.  price  14f.  boards. 

V*  The  Supplement,  containing  the  Winding-up  Amendment  Act,  1849, 
8ic.  Sic,  may  be  had,  price  7t.  boards. 

•*This  work,  as  for  as  we  are  able  to  Judge,  appears  well  and  carefully  got  up. 
Mr.  Ludlow  has  evidentiy  taken  great  pains  with  the  notes."— Law  Maqazinb, 
No.  29. 

€haniocl&^s  Poliee  flnide. 

Containing  the  Metropolitan  and  City  of  London  Police  Acts  j  with  Notes  of 
the  Decisions  which  have  occurred  since  the  establishment  of  the  Police  Force. 
With  a  copious  Index.  By  R.  Chamock,  Esq.,  of  the  Inner  Temple,  Bar- 
rister-at-Ldiw.    In  l2mo.  price  6s.  boards. 

••A very usefW book."— Wbbklt  Dispatch. 

Harrison's  Analytical  Digest. 

A  Higest  of  all  the  Reported  Cases  determined  In  the  House  of  Lords,  the 
severul  Courts  of  Common  Taw,  In  Banc  and  at  Nisi  Prius,  and  the  Court  of 
Bankruptcy,  fh>m  UlS  to  1843}  including  also  the  Crown  Cases  reserved,  and  a 
ftill  Selection  of  Equity  Decisions,  with  the  MS.  Cases  cited  in  the  best  Modern 
Treatises  not  elsewhere  reported.  The  Third  Edition.  By  B.  Tarrant  Harrison, 
Esq.,  of  the  Middle  Temple.  In  4  thick  vols.  roy.  8vo.  price  £6  16«.  6d. 
boards. 

*»*  A  Supplement  to  the  above  is  preparing,  which  will  incorporate  the  Cases 
from  Easter  Term,  1843.    By  JR.  T.  Harrison,  Esq.,  of  the  Middle  Temple. 

Vatson  on  tlie  OiBee  of  Slieriff. 

A  Practical  Treatise  on  the  Office  of  Sheriff:  comprising  the  whole  of  the 
Duties,  Remuneration,  and  Liabilities  of  Sheriffs,  in  the  Execution  and  Return 
of  Writs,  and  in  the  Election  of  Knightf  of  the  Shire.  By  William  Henry 
fFatson,  Esq.,  of  Lincoln  s  Inn,  one  of  Her  Mi^esty's  Counsel.  Second  Edition. 
By  IF.  JV.  fFelsby,  Esq.   In  1  vol.  8vo.  price  2A$.  cloth., 

VingroYO  Coolie  on  Inclosnres. 

The  Acts  for  facilitating  the  Inclosure  of  Commons  In  England  and  Wales  i 
with  a  Treatise  on  the  Law  of  Rights  of  Commons,  in  reference  to  these  Acts, 
and  Forms,  as  settled  by  the  Commissioners,  &c.  &c.  Second  Edition,  with 
alterations  and  additions ;  and  a  Supplement,  containing  the  Consolidation  of 
Tithe  and  Inclosure  Commissions  Act,  1851,  and  the  Inclosure  Amendment 
Act,  1852.  By  G.  fFingrove  Cooke,  Barrister-at-Law,  and  one  of  the  Assistant 
Tithe  Commissioners  for  Special  Purposes.  In  l2mo.  price  \48.  boards. 
%*  The  Supplement  9iay  be  had  separately,  price  8«.  sewed. 
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VMdUklFs  Law  of  Landlord  and  Tenant. 

Woodfairs  Practical  Treatise  on  the  Law  of  Landlord  and  Tenant,  with  a 
Aill  Collection  of  Precedents  and  Forms  of  Procedure.  Entirely  remodelled,  and 
greatly  enlarged  by  S.  B,  Harrison,  Esq.  Sixth  Edition.  By  F.  L.  fFolkuUm, 
Esq.,  Barrister-at-Law.  A  new  Edition.  In  I  thick  vol.  royal  8to.  price 
£1  lU.ed.  boards. 

Harrison's  Annnal  Bigest  for  1853. 

A  digested  Index  to  all  the  Beported  Decisions  in  the  several  Courts  of  Law 
and  Equity,  published  during  the  year  1853.    By  R.  T.  Harrison,  Esq.,  of  the 
Middle  Temple.    In  imperial  8ro.  price  10«.  9d.  sewed. 
\*  To  be  continued  Annually. 

Cross'  Treatise  on  tlie  Law  of  Uen  and  Stoppage  in  transitu. 

A  Practical  Treatise  on  the  Law  of  Lien  and  Stoppage  in  transitu ;  embracing 
a  general  and  comprehensive  Definition  of  these  Important  Rights  as  affecting 
Mercantile  and  Commercial  Transactions,  and  affording  a  clear  and  explanatory 
View  of  the  statutory  and  equitable  operation  of  the  former  Doctrine  in  the 
Nature  of  Judgments,  Crown  Debts,  Lis  pendens,  Equitable  Mortgages,  and 
Implied  Trusts.    By  J,  Cross,  Esq.,  Barrister-at-Law.  In  8vo.  price  lbs.  boards. 

Hodgson  on  Railway  Rating. 

A  Summary  of  the  Law  as  applied  to  the  Rating  of  Railways :  with  Notes  of 
all  the  Cases  hitherto  decided  by  the  Court  of  Queen's  Bench,  on  Railway 
Rating ;  and  some  Observations  on  the  Practical  Mode  of  Assessing  a  Railway. 
By  H.  J.  Hodgson^  Esq.,  of  Lincoln*s-inn,  Barrister-at-Law,  Recorder  of  Ludlow. 
In  12mo.  price  As.  6d.  boards. 

**  To  shareholders  and  ratepayers,  as  well  as  to  lawyers,  the  work  befbre  us 
will  be  found  to  be  uselul,  and  we  can  recommend  it  as  being  an  extremely  clear 
and  accurate  statement  of  the  subject  on  which  it  professes  to  treat."— Jueist, 
No.  750. 

layley  on  Bills  of  Exchange. 

Summary  of  the  Law  of  Bills  of  Exchange,  Cash  Bills,  and  Promissory  Notes. 
By  Sir  John  Bayley,  Knt.,  late  one  of  the  Justices  of  His  Majesty's  Court  of 
King's  Bench.  By  G.  M.  Dowdestoell,  Esq.,  Barrister-at-Law.  Sixth  Edition. 
In  8vo.  price  228,  boards. 

Wkiskaw's  New  Law  Dietionary. 

A  New  Law  Dictionary,  containing  a  concise  Exposition  of  the  mere  Terms 
of  Art,  and  such  Obsolete  Words  as  occur  in  Old  Legal,  Historical,  and  Anti- 
quarian Writers.  By  James  fFhishaw,  Esq.,  of  Oray's-lnn.  In  Bvo.  price  148, 
boards. 

Hill  on  Trnstees. 

A  Practical  Treatise  on  the  Law  relating  to  Trustees,  their  Powers,  Duties, 
Privileges,  and  Liabilities.  By  James  Hill,  Esq.,  of  the  Inner  Temple,  Barrister* 
at-Law,  and  Fellow  of  New  College,  Oxford.    In  royal  8vo.  price  jff  1  68.  boards. 
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Ckarts. 

Diatribatlon  of  the  Personal  Estate  of  an  Intestate,  with  a  Key.  Second 
Edition.    Price  bs.  on  canras  and  rollers;  sheet,  28.  6d. 

Practice  of  the  Superior  ^ourts  at  Common  Law,  for  Town  and  Country. 
Price  ds.  on  canvas  and  roller ;  sheet,  4«. 

Descent  of  Estates  and  Inheritance  in  Fee  Simple.  Second  Edition.  Price  5«. 
on  canvas  and  roller;  sheet,  28.  6d, 

Various  Forms  of  Action  to  be  brought  in  the  Courts  of  Common  Law.  Price 
hs.  on  roller ;  sheet,  2«. 

Synopsis  of  Blackstone's  Commentaries  on  the  Laws  of  England.  Price,  on 
a  roller,  6s.  i  sheet,  2i.  6d, 

Vatson  on  Arbitration  and  Awards. 

A  Treatise  on  the  Law  of  Arbitration  and  Awards,  including  the  Act  of  Par- 
liament relating  to  Arbitrations  between  Masters  and  Workmen ;  with  an  Ap- 
pendix of  Precedents.  Third  Edition.  By  /F.  H.  WaUon,  Esq.,  one  of  Her 
Msjesty's  Counsel.    In  8vo.  price  \Ss.  boards. 

Reports  of  Cases  determined  by  the  Lord  Cbaneellor  and  tlie 
Conrt  of  Appeal  in  Chaneery. 

By  Jghn  P.  De  Gex,  Steuart  Macnaghten,  and  Alexander  Oordon,  Esqs., 
Barristers-at-Law.    Vols.  I.,  II.,  and  III.,  Parts  I  and  2,  price  £^  13«.  sewed. 

Edwards^  Cases  in  the  Prerogatiye  Conrt. 

An  Abridgment  of  Cases  in  the  Prerogative  Court,  by  B.  JBdwards,  Esq.,  Bar- 
rlster-at-Law.    In  12mo.  price  bs.  boards. 

Amos  and  Ferard  on  Fixtnres. 

A  Treatise  on  the  Law  of  Fixtures  and  other  Prop^iy,  comprising  the  Law 
relative  to  Annexations  to  Freeholds  in  general ;  as  also  Emblements,  Charters, 
Heirlooms,  See.  j  with  an  Appendix  containing  Practical  Rules  and  Directions 
respecting  the  Removal,  Purchase,  Valuation,  &c.,  of  Fixtures  between  Land- 
lord and  Tenant,  and  between  Outgoing  and  Incoming  Tenants.  Second  Edi- 
tion.   By  «7.  Ferard,  Esq.,  Barrister-at-Law.    In  royal  8vo.  price  16«.  boards. 

Forsyth  on  the  Custody  of  Infants. 

A  Law  relating  to  the  Custody  of  Infants  in  cases  of  diflTerence  between  Pa- 
rents or  Guardians.  By  fT.  Forat/th,  Esq.,  Barrister-at-Law.  In  8vo.  price  8<. 
boards. 

Batten  on  Specific  Performance  of  Contracts. 

A  Practical  Treatise  on  the  Law  relating  to  the  Specific  Performance  of  Con- 
tracts.   By  Edmund  Batten^  Esq.,  Barrister-at-Law.    In  8vo.  price  149.  l>oard8. 

Edwards^  Admiralty  Jurisdiction* 

A  Treatise  on  the  Jurisdiction  of  the  High  Court  of  Admiralty  of  England. 
By  B.  Bdwardit  Esq.,  Barrister-at-Law.    In  8vo.  price  10«.  boards. 
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lesVs  Right  to  Begin. 

An  Exposition  of  the  Practice  relative  to  the  Right  to  Begin  and  Right  to 
Reply  in  Trials  by  Jury,  and  in  Appeals  at  Qaarter  Sessions.  By  W,  M,  Best, 
Esq.,  Barrister  at-Law.    In  8to.  price  5s.  boards. 

Ctdyert  on  Parties. 

A  Treati«e  upon  the  Law  respecting  Parties  to  Salts  in  Equity.  By  Frederick 
Calvertt  Esq.,  Barrister-at-Law.  Second  Edition.  In  royal  6to.  price  *Jls, 
boards. 

■Ildyard  on  larine  Insuranees. 

A  Treatise  on  the  Law  of  Marine  Insurances.  ^By  F,  Hildyard,  Esq.,  Bar- 
rlster-at-Law.    In  royal  8vo.  price  £1 10«.  boards. 

Lawyer's  Companion  (The). 

Containing  a  List  of  the  English  Bar,  the  London  Attorneys,  and  the  Country 
Attorneys,  with  their  Town  Agents,  with  the  appointments  and  offices  he^d  by 
the  Country  Attorneys,  as  corrected  by  themselves,  forming  a  complete  London 
and  Provincial  Law  Directory ;  also  a  Digest  of  the  Practical  Statutes  of  last 
Session,  Including  all  the  Acts  altering  the  Procedure  in  the  Courts  of  Common 
Law  and  .Chancery;  Table  of  the  Stamp  Duties,  with  Annotations;  Chancery 
Orders  and  Rules  of  Court ;  an  Alphabetical  Index  to  the  Statutes,  from  1  Geo. 
IV.  to  the  present  time ;  useftil  Tables,  &c.,  &c.  Edited  by  fF,  F.  FinUuon, 
Esq.,  Barrister-at-Law,  of  the  Middle  Temple,  Editor  of  the  Comm<m  Law 
Procedure  Act.    (Published  Annually.) 

lorley's  Digest  of  Cases  in  the  Courts  of  India. 

An  Analytical  Digest  of  all  the  Reported  Cases  in  the  Supreme  Courts  of 
Judicature  in  India,  in  the  Courts  of  the  Hon.  East  India  Company,  and  on 
Appeal  from  India  by  Her  Migesty  in  Council.  Together  with  an  Introduction, 
Notes  illustrative  and  explanatory,  and  an  Appendix,  and  containing  Notes  of 
decided  Cases.  Now  first  edited  from  the  unpublished  MSS.  of  the  late  Right 
Hon.  Sir  E.  H.  East,  Bart.,  Chief  Justice  of  the  Supreme  Court  of  Calcutta.  By 
W.  H.  Morley,  Esq.,  Barrister-at-Law.  In  2  vols,  royal  8vo.  price  £8  8#. 
in  Parts. 

lorley's  Digest  of  Cases  in  the  Courts  of  India. — New  Series. 

An  Analytical  Digest  of  all  the  Reported  Cases  decided  in  the  Supreme 
Courts  of  Judicature  in  India,  in  the  Court  of  the  Hon.  East  India  Company, 
and  on  Appeal  from  India,  by  Her  Mi^esty  in  Council ;  with  illustrative  and 
explanatory  Notes.  Vol.  I.  New  Series.  Containing  the  Cases  to  the  end  of 
the  year  1851.  By  W,  H.Morlejf,  Esq.,  Barrlster-at-Law.  In  royal  8vo.  price 
£2  10s.  cloth. 

Reale's  Real  Property  Acts  of  1845. 

The  Real  Property  Acts  of  1845;  with  Introductory  Observations  and  Notes. 
In  12mo.  1845,  price  3«.  6d.  boards. 
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Barn's  Justice  of  tke  Peace^  and  Parish  Oifieer. 

The  Twenty-Nioth  Edition,  corrected  and  greatly  enlarged,  containing  the 
Statutes  and  Cases  to  7  &  8  Vict,  inclosiye;  with  a  New  Collection  of  Pre- 
cedents.  The  Title  "  Poor"  by  Mr.  Conumsnoner  Bere,  of  the  Exeter  District 
Court  of  Bankruptcy;  the  rest  of  the  Work  by  I'honuu  Ckitty,  Esq.,  of  the 
Inner  Temple.  With  a  Supplement  containing  the  Cases  and  Statutes  to 
Hilary  Term,  1852.  By  Edtoard  Wise,  Esq.,  Barrister.at-Law.  In  7  very  thick 
Yohimes,  8vo.  price  £7  10#.  in  strong  cloth  boards. 

Cliambers  and  Peterson's  Railway  Companies. 

The  Law  relating  to  Railways,  comprising  a  View  of  the  Rights  and  Remedies, 
Privileges  and  Liabilities,  of  Officers  and  Shareholders  inter  ««,  and  in  respect  of 
Third  Parties,  before  and  after  the  Act  of  Incorporation,  &c.  By  7*.  Chamber i, 
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PREFACE. 


Knowing  that  he  would  have  able  and  powerful 
rivals,  the  Editor  has  been  anxious  to  compensate 
by  industry  for  any  deficiency  in  ability,  and  has 
especially  laboured  to  render  his  edition  the  most 
complete. 

For  this  purpose  it  comprises,  not  only  both 
the  late  Common  Law  Procedure  Acts,  but  also 
those  of  William  IV.,  with  which  they  must  be 
read,  as  ia  pari  materia ;  and  likewise  the  recent 
Acts  as  to  evidence,  which  are  so  closely  connected 
with  them;  and  also,  in  the  notes,  all  the  cases 
which  either  have  been  already  expressly  decided 
on  the  first  Common  Law  Procedure  Act,  or  tend 
to  elucidate  the  provisions  of  the  second.  Above 
all,  the  edition  has  been  delayed  until  it  could 
include  the  New  Rides  under  the  latter  Act. 

It  is  believed  that  the  reader  now  has  in  the 
present  edition,  all  the  statutes,  rules,  and  cases 
connected  with  civil  common  law  procedure,  and 
that  it  will  be  equally  useful  for  the  student  and 
the  practitioner,  and  answer  all  the  purposes  of  a 
practical  manual,  whether  at  nisi  prius  or  in  banco. 
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vi  PREFACE. 

The  first  Common  Law  Procedure  Act  of  1852 
has  now  been  nearly  two  years  in  operation,  and 
the  decisions  upon  it  are  the  best  testimonies  to  its 
utility.  As  to  the  Act  of  1854,  the  Editor  believes 
the  opinion  of  the  profession  is  very  favourable; 
and  as  to  its  composition,  the  Jurist  most  truly  has 
observed  that  it  is  deserving  of  high  honour  on 
account  of  its  brevity  and  condensation :  ''TVe  fioubt 
indeed  if  any  statute  effecting  such  great  changes 
was  ever  expressed  in  such  few  words.  And, 
taken  as  a  whole,  we  regard  it  as  a  model  act.'^  [a) 

The  Editor  maybe  permitted  to  state,  by  way  of 
explanation,  that  in  annotating  an  untried  Act,  the 
notes  must  often  be  in  a  great  degree  rather  sug- 
gestive than  decisive ;  but  he  has  endeavoured  to 
open  up  any  source  of  information  likely  to  be  use- 
ful for  the  purpose  of  exposition  or  illustration, 
whether  in  the  way  of  principle  or  analogy. 

He  wishes  to  add  that  he  has  long  had  in  con- 
templation, and  now  has  in  preparation,  a  Practical 
Treatise  on  Common  Law  Procedure ;  which  will 
now  embody  the  whole  of  the  existing  system  as 
established  by  the  Acts  comprised  in  the  present 
work. 

2,  Harcourt  Building$, 
Temple. 

(a)  18  Jur.  409. 
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INTRODUCTION. 


It  is  written  that  there  is  nothing  new  under  the 
sun;  and  the  history  of  common  law  procedure 
illustrates  the  saying.  All  that  has  ever  been  evil 
in  it  has  arisen  from  an  oblivion  of  its  ancient 
principles;  and  every  step  in  its  improvement  is 
a  recurrence  to  the  past,  every  real  reform  is  a 
restoration.  This  may  appear  paradoxical  to  those 
who  have  not  studied  its  old  records;  but  the 
writer  finds  iu  them  the  proof  that  the  paradox 
is  truth. 

Nothing  could  be  more  practical,  more  simple, 
or  more  just  than  ancient  common  law  pro- 
cedure; in  substance  it  contained  every  element 
that  could  adapt  it  to  all  the  exigencies,  or  satisfy 
all  the  requisitions,  even  of  this  commercial  age, 
'At  the  very  outset,  as  respects  its  process,  [a)  a  dis- 
tinction was  drawn  which  all  our  enlightenment 
has  only  just  arrived  at,  after  generations  of  com- 


Jil 


(a)  "  Mirror  of  Justice,"  c.  2,  s.  6. 
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placent  '^  progress  ^^ — ^the  distinction  between  ac- 
tions relating  to  matters  of  account,  or  mere  money 
demands,  and  actions  relating  to  realty.  In  the 
former,  the  process  was  by  attachment  and  bail,  or 
by  summons  and  arrest ;  and  in  the  latter  by  the 
less  peremptory  process  of  summons  and  distress. 
Nor  was  this  all;  the  distinction  pervaded  the 
whole  course  of  procedure.  Where  the  claim  was 
matter  of  account  it  was  at  once  compulsorily 
referred  to  auditors  (assigned  by  the  Court),  whose 
jurisdiction  was  summary,  whose  investigations 
were  conducted  by  the  examination  of  the  parties 
upon  oath,  and  whose  adjudications  had  all  the 
effect  of  the  judgments  of  the  Court  (a).  And  if  the 
claim,  although  not  matter  of  mere  account,  was 
one  of  simple  debt,  which  must  involve  privity  of 
contract,  and  must  rest  on  credit,  and  depend  in 
most  instances  on  the  personal  communications  of 
the  parties,  there  was  a  proceeding  called  ''wager 
of  law,^^  in  which  both  the  parties  were  examined 
summarily  on  oath,  and  to  which  if  the  defendant 
resorted,  while  he  could  by  oath  purge  himself 
of  the  claim,  that  did  not  suffice  unless  twelve 
other  men  of  good  character  attested  upon  oath  to 
his  credibility ;  and  on  the  other  hand,  by  resorting 
to  this  course,  he  precluded  himself  &om  putting  his 
opponent  to  the  proof  of  his  claim  by  pleading  a 


(fl)  Bro.  Abr.  Account,  In  matters  of  account  the  defendant 
could  not  plead  a  denial  of  his  liability,  which  was  solely  for 
theauditors*  3Edw.III.53.  Seenote8toC.L.P.Actofl854,s.l. 
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denial  of  it;  so  tliat  practically  it  came  to  this, 
that  the  parties  themselves  were  examined  upon 
oath  without  delay  before  a  jury  of  twelve  persons, 
the  party  sued  relieving  the  plaintiff  from  the  onus 
of  proving  the  debt,  and  himself  undertaking  to 
disprove  it  to  their  satisfaction  {a). 

Matters  of  debt  and  of  mere  account  being  thus 
summarily  disposed  of  in  such  a  manner  that  there 
was  no  refuge  for  dishonesty,  no  means  of  delay, 
in  other  cases  not  of  so  pressing  a  character,  and 
in  which  the  questions  must  depend  upon  evidence, 
oral  or  written,  other  than  that  of  the  parties 
themselves,  the  common  law  first  held  out  every 
encouragement  to  them  to  arrange  the  dispute 
without  resorting  to  litigation,  and  in  arbitration 
afforded  ample  means  for  voluntary  adjudication  of 
matters  of  &ct  and  law,  while  for  questions  of  law 
a  yet  greater  facility  was  afforded  for  prompt  and 
inexpensive  determination;  because,  by  reason  of 
the  state  of  the  profession,  in  those  more  simple 
times,  when  the  client  had  unrestricted  intercourse 
with  his  counsel,  and  the  counsel — ^who  less  prac- 
tised in  a  profession  than  exercised  a  vocation — 
had  more  familiar  intercourse  with  the  bench,  the 
parties,  by  their  advocates,  could  come  down  to 
Court  without  ceremony,  and  *^'put  a  case^^  to  the 
judges,  who  would  debate  and  decide  it  without 
diflSculty. 

(a)  14  Edw.  III.  3;  8  Hen.  VI.  29;  13  Hen.  VII.  4;  KeiL 
39;  13  Hen.  VI. ;  KeU.  41. 
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The  jurisdiction  by  arbitrament  of  course  could 
only  apply  where  the  parties  were  agreed,  if  not  as 
to  the  question  to  be  determined,  at  least  as  to  the 
manner  of  determining  it.  They  were  not  so 
likely,  however,  to  agree  as  to  the  latter,  if  they 
did  not  as  to  the  former;  and  if  they  did  not 
as  to  the  former,  that  is,  if  they  could  not  agree 
as  to  the  question  in  dispute,  it  would  most  likely 
be,  because  there  was  none  really  in  dispute,  but  it 
was  simply  a  claim  on  one  side  resisted,  rather 
than  disputed,  on  the  other.  Now  as  in  no  system 
of  civilized  jurisprudence  could  men  be  coerced 
without  law,  and  as  law  indeed  is  merely  legalised 
coercion,  it  was  to  this  class  of  cases,  in  which  as 
the  parties  could  not  agree  even  as  to  the  question 
in  dispute,  and  as  to  whom,  therefore,  the  juris- 
diction must  be  founded,  not  on  consent  but 
coercion,  to  these  cases  the  system  of  pleading  was 
applied  and  the  compulsory  procedure  of  an  action 
at  law.  The  first  object  necessarily  was  to  elicit 
the  question  in  dispute,  (if  there  were  one,)  the 
next  was  to  determine  it,  and  determine  it  in  such 
a  way  as  that  dishonesty,  which  there  would  be 
every  reason  to  suspect  in  such  cases  must  rest  on 
one  side  or  the  other,  should  not  succeed  in  de- 
feating justice.  With  this  view,  at  the  very  outset, 
regard  was  had  to  that  which  characterised  com- 
mon law  procedure  throughout— plain  and  simple 
truthfulness ;  and  the  tarit  issued  as  the  foundation 
of  the  suit  stated  clearly  what  it  was  the  ^aintifF 
sought,  and  why  he  sought  it,  so  that  there  might 
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be  no  mistake  on  those  points^  and  the  defendant 
have  the  earliest  opportunity  of  settlings  it  and 
staunching  farther  litigation  (a) .  As  more  security 
against  imprincipled  claims  and  defences^  the 
plaintiff  sued  under  peril  of  being  amerced  if  he 
made  a  £Edse  claim^  and  the  defendant  prepared  to 
plead  under  peril  of  being  fined,  or  even  imprisoned^ 
if  he  pleaded  falsely  (i)» 

Siq)posing,  however,  the  defendant  resolved  to 
defend  the  action>  and  for  that  purpose  "  appeared '/' 
the  plaintiff  declared  his  claim  more  distinctly 
(but  it  was  hardly  possible  to  do  so  more  clearly) 
than  in  his  writ,  and  in  his  declaration  stated  the 
grounds  of  his  action :  (c)  a  covenant,  a  bond,  a  tres- 
pass, with  no  needless  particularity  or  detail,  but 
so  as  to  make  out  a  prima  facie  case,  that  is,  a 
case  requiring  an  answer ;  upon  the  simple  principle 
that  particularity  was  unnecessary  until  it  was 
seen  what  was  the  point  in  dispute,  if  there  wfere 
any  (rf) .  It  followed,  that  there  could  be  no  objection, 
formal  or  technical ;  the  legislature  in  the  reign  of 

(fl)   Fwfe,  Fitz.N.B. 

(fi)  If  a  man  denied  his  deed  falsely  he  was  fined  and  im- 
prisoned, 33  Hen.  YI.  54,  S.  P.  11  Hen.  IV.  55 

(c)  Necesse  est  actionem  proponere  at  fimdare,  et  prohare  ut 
primdjacie  videatur  ;  Bracton  de  LegibuSf  h.  v.  c.  5. 

(d)  Demurrer  to  declaration  for  not  showing  any  breach  in  parti- 
cular.  Per  Curiam:  It  is^m^yactc  sufficient,  alle^ng  the  covenant 
broken,  3  Hen.  VI.  M.  8.  "  If  the  contract  be  false  (i.  c.  as  stated) 
defendant  can '  deny  it,"  8  Hen.  VI.  29.  The  plaintiff  need  not 
show  the  matter  with  certainty  until  it  is  seen  whether  the  other 
party  will  deny  it,  3  Hen.  VI.  M.  3. 
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Edw.  III.  enunciating  the  great  principle,  in  affinn- 
ance  of  the  common  law,  '^  that  by  the  forms  of  law 
no  man  be  prejudiced,  so  that  the  matter  (i.  c.,  the 
substance)  of  the  action  be  fiilly  showed"  (a). 

As  the  defendant  could  take  no  formal  ob- 
jection, so  neither  could  he  safiely  plead  any 
untruthful  plea;  for  as  denial  was  easier  than 
proof,  and  it  might  often  be  difficult  to  prove  what 
both  parties  knew  to  be  true,  pleading  by  way  of 
denial  was  rigidly  restricted  and  construed.  Hence 
if  the  claim  were  true  in  any  part,  defendant  must 
have  admitted  it  as  to  so  much,  and  denied  or 
framed  some  other  answer  to  the  rest;  and  the 
men  of  those  times  would  indeed  have  been 
scandalized  to  hear  it  gravely  held,  as  it  was  cen- 
turies afterwards  in  these  courts  of  law,  that  so 
straightforward  a  course  was  not  allowable,  and 
that  a  man,  even  if  he  wished  to  plead  truly,  must 
plead  falsely,  and  deny  the  whole  of  what  he  knew 
to  be  true  in  part  (b).  So  also  if  all  the  parties 
legally  liable  or  legally  entitled  were  not  joined, 
the  defendant,  although  he  could  not  in  strict  law 
be  prevented  from  taking  the  objection,  had  to 

(a)  36  Edvr.  III.  c.  15.  So  the  judges:  A  plaint  ought  not  to 
ahate  for  want  of  form,  it  snfficeth  that  it  hath  matter  sufficient^ 
9  Hen.  VI.  25;  22  Hen.  VI.  10.  The  action  must  not  abate  except 
for  cause  necessary  in  law, /?«•  Herle,  J.,  5  Edw.  III.  M.  33. 

{b)  That  is,  he  would  plead  the  lease  was  of  twelve  acres,  not 
fourteen,  17  Edw.  IV.  7,  or  that  the  salary  was  five  marks  in- 
stead of  ten,  40  Edw.  III.  25 ;  or  the  price  10«.  instead  of  20*., 
22  Hen.  VI.  44,  per  Moile,  J. ;  S.  P.  3  Hen.  VI.  51. 
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take  it  in  tlie  form  fairest  and  least  nnfavonrable 
to  justice,  that  is,  by  pleading  it  in  abatement  (a). 
On  the  same  principle,  if  there  were  any  con- 
dition or  qualification  in  a  contract  declared  on, 
&yourable  to  the  defendant,  he  had  to  plead  it ; 
and  if  hb  pleaded  instead  that  he  never  made  such 
a  contract  as  alleged,  he  would  fail  and  be  deemed 
to  have  pleaded  falsely  (i).  So  if  there  were  any 
thiag  in  the  contract  which  plaintiflF  pught  to  have 
performed,  the  defendant  had  to  plead  it  (c).  And 
it  was  a  rule  that  the  defendant  could  only  deny 
one  matter,  and  that  one  which  it  was  fair  to  put 
the  plaintiff  to  prove.  Thus  in  an  action  for  non- 
eonveyance  of  an  estate  worth  so  much,  the  only 
issue  raised  being  whether  defendant  had  title,  the 
plaintiff  was  not  permitted  to  go  into  the  valiie  (d) ; 


(a)  Thus  it  was  a  good  plea  that  plaintiff  and  another  sold  the 
horse,  j»«-  Morle,  J.,  32  Hen.  VI.  4  ;  S.  P.  43  Edw.  III.  8.  And 
if  there  were  an  issoe  on  the  allegation  that  plaintiff  leased,  and 
the  proof  was  that  he  and  others  leased,  the  Court  would  say  he 
and  others  leased,  therefore  he  leased,  and  the  plaintiff  would  suc- 
ceed, 46  Edw.  III.  17;  S.  P.  12  Hen.  IV.  21.  "It  should  be 
pleaded  in  abatement.''  In  debt  on  deed  against  two,  plea  deny- 
ing the  deed — found  that  only  one  executed — verdict  was  for  plain- 
tiff  against  that  one,  40  Edw.  III.  35. 

(b)  Thus,  in  debt  on  sale  of  land,  defendant  pleaded  the  sale  was 
under  covenant,  and  that  the  grant  of  covenant  had  been  refused^ 
22  Hen.  VI.  44  ;  32  Hen.  VI.  4.  So  to  count  on  sale  of  house  for 
20L,  plea  that  it  was  on  condition  that  plaintiff  should  pull  it  down 
and  carry  it  away  before  payment. 

(e)  Pole  V.  Tocher,  48  Edw.  III.  H.  f.  6. 
^  (d)  27  Hen.  VIII.  M.  19. 
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on  the  same  principle,  if  he  denied  the  cause  of 
action  (and  he  was  not  permitted  to  take  an  issue 
collateral  to  it),  he  was  not  permitted  to  plead 
that  which  was  contradictory  to  this  denial,  and 
showed  it  on  the  face  of  it  to  be  false  (a),  viz.,  a 
plea  in  confession  and  avoidance  {b) ;  of  course  it 
followed  that  he  could  not  raise  such  a  defence 
tuithout  pleading  it,  and  so  putting  the  plaintiff 
fairly  on  his  guard  to  meet  it  (c) .  When,  however, 
the  defendant  elected  to  plead  affirmatively,  a 
special  plea — he  had  the  benefit  of  the  same  prin- 
ciples as  those  applied  to  the  plaintiff;  it  was  enough 
if  a  special  plea  were  primA  facte  or  in  substance 
sufficient,  i.  e.,  if  it  so  far  answered  the  count  as 
fairly  to  call  for  a  reply  (d),  and  it  was  enough  if 
it  yf  ere  proved  in  substance  (c). 

If  the  defendant  desired  to  state  his  version  of 
the  case  for  the  opinion  of  the  Court,  he  could  do 


(a)  In  trespass,  defendant  wanted  to  plead  not  guilty  and  a  jus- 
tification ;  but  per  Curiam^  one  is  repugnant  to  the  other,  21  Hen. 
VII.  21. 

(fi)  In  trespass,  defendants  pleaded  justification  ;  they  could  not 
deny  the  trespass,  Guilford  v,  Gainrford,  20  Hen.  VII. ;  4  Hil.  55. 

(c)  In  trespass,  the  defendant  pleaded  not  guilty,  and  wanted  to 
plead  a  justification  :  aed  per  Cur,^  You  have  not  pleaded  it;  you 
have  put  the  contrary  on  issue ;  you  haye  said  you  were  not  guilty, 
and  the  evidence  shows  you  were,  19  Hen.  VIII.  6;  22  Hen.  VI, 
35 ;  21  Hen.  VIII.,  Keil.  204  S.  P. 

{d)  Per  Choke,  J.,  The  plea  is  primd  facie  suflScient,  22  Edw. 
IV.  2. 

(«)  The  plea  need  only  be  certain  to  common  intent,  21  Edw. 
IV.  81 ;  13  Hen.  VII.  11. 
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SO  by  setting  forth  the  facts  in  the  plea  (a) ;  or  he 
could  plead  generally^  so  as  to  call  on  the  plaintiff 
to  state  more  specifically  his  grounds  of  complaint 
or  his  right  of  action.  Thus  in  covenant  he  could 
plead  generally  performance,  and  then  plaintiff 
would  have  to  reply  a  specific  breach,  and  so  the 
issue  would  be  taken  on  some  certain  point  (i); 
and  in  trespass  the  defendant  would  say  generally 
that  the  place  was  his  freehold,  driving  the  plaintiff 
to  reply  how  he  asserted  possessory  title  to  it  (c), 
unless  he  could  deny  the  defendant -s  title  to  the  free- 
hold  (d) .  And  in  trespass  for  taking  goods,  though 
defendant  could  not  say  the  goods  were  his  at  the 
time  of  the  taking  (for,  as  in  personalty,  property 
carries  possession,  and  if  the  plaintiff  could  not 
prove  possession  he  must  fail  on  the  general  issue, 
and  if  he  could  prove  it  such  a  plea  was  false  or 
equivocal),  he  could  say  that  at  some  time  before 
the  taking  they  were  his,  and  then  allege  either 
particularly  that  he  had  lent  or  for  some  purpose  deli- 
vered them  to  a  third  party  from  or  through  whom 
the  plaintiff  had,  without  title,  taken  or  kept  them 

(a)  Thus,  in  action  of  account,  the  plea  stated  facts  in  law 
showing  that  there  was  no  account,  and,  per^  Martin,  J.,  "  The 
plea  is  good ;  for  if  he  deny  the  account,  the  jury  (toy  gens)^  will 
find  that  there  was ;  and  it  will  be  a  mischief  for  the  defendant  to 
be  charged  when  he  is  excused  in  law,  10  Hen.  VI.  21.  So  in  a 
similar  case  the  plea  is  good  to  avoid  the  mischief  which  would 
ensue  from  laymen  not  knowing  the  law.''  35  Hen.  YI.  36. 

(A)  4  Hen.  VII.  T.  7.;  20  Edw.  IV.  T.  5;  6  Hen.  VII.  4. 

(c)  3  Hen.  VI.  H.  38.;  8  Hen.  VI.  H.  185. 

(rf)  3  Hen.  VI.  H.  33 ;  8  Hen.  VI.  H.  185 ;  2  Hen.  IV.  Keil.  18, 

b3 
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(thus  driving  the  plaintiflF  to  say  for  what  reason  he 
had  done  so),  or  he  could  more  generally  say  that  he 
had  somehow  (waiving  how)  lost  possession  of  the 
goods,  which  had  somehow  (waiving  how)  come  to 
the  possession  of  the  plaintiflF,  who  had  kept  them, 
— a  mode  of]pleading  amounting  to  this :  I  can  prove 
prima  facie  that  the  goods  were  mine ;  how  did  you 
come  by  them?  to  which  the  plaintiflF  was  com- 
pelled to  reply  how.  The  inevitable  result  of  such 
a  system  was  to  disclose  the  facts  and  elicit  the 
real  point  in  dispute,  or  the  point  on  which  the 
case  turned,  and  then  it  was  of  course  easy  enough 
to  decide  it.  Such  was  pleading,  and  such  was 
common  law  procedure  until  it  was  perverted  and 
corrupted. 

It  would  not,  however,  be  forming  a  correct 
appreciation  of  what  common  law  procedure  origi- 
nally was,  even  to  limit  our  idea  of  it  to  what  it  was 
even  at  this  period,  or  in  respect  only  to  actions  at 
law  as  they  were  then  understood.  In  the  "  Mirror 
of  Justice,'^  the  Chancery  is  spoken  of  as  the  seat 
and  source  of  the  common  law  jurisdiction;  and 
in  Bracton  equity  is  spoken  of  as  an  attribute  of 
legal  justice.  Nor  can  there  be  any  ground  to 
think  that  in  ancient  times  there  was  any  such 
separation  between  the  two  jurisdictions,  in  so  far 
as  legal  rights  were  concerned,  as  that  a  Court  of 
law  could  not  grant  all  the  remedy  and  reUef  for 
injury  thereto  as  the  Court  of  Chancery.  The 
most  ancient  forms  of  our  writs  are  all,  except  in 
the  case  of  debt,  directed  to  enforce  the  doing  or 
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not  doing  of  acts  of  every  kind  (a).  Thus  they  com- 
manded the  defendant  that  he  "  render  an  acconnt," 
or  that  he  "  keep  his  covenant  with  the  plaintiff, 
or  that  he  render  to  the  plaintiff  his  manor^  or  his 
horse,  cup,  sheep,  or  book,  or  that  he  permit  the 
plaintiff  to  put  down  a  market,  set  up  to  the 
nuisance  of  his  fair,  or  that  he  show  cause  why  he 
has  straitened  a  certain  way,  "  or  why  he  deforceth 
the  plaintiff  of  his  term,^^  or  that  he  permit 
the  plaintiff  to  present  to  his  church,  or  that  he 
unjustly  vex  not  the  plaintiff,  nor  permit  him  to 
be  vexed,  concerning  the  freehold  he  holds  of  the 
defendant,  or  that  the  defendant  do  Jull  right  to  the 
plaintiff  of  her  dower  or  bis  freehold,  &c.  In  some 
cases,  as  still  in  replevin,  the  writ  was  to  the  sheriff 
commanding  him  to  do  right,  as  to  replevy  the 
plaintiff  his  cattle,  or  to  cause  justice  to  be. done 
to  him  (i).  And  it  was  only  in  cases  in  which 
from  the  very  nature  of  the  grievance  it  could 
only  admit  of  pecuniary  compensation,  as  debt  or 
deceit,  that  damages  in  money  formed  the  sole 
claim  (e). 

In  process  of  time,  however — ^it  is  very  easy  to 
see  how — the  Courts  of  law  ceased  to  exercise 
the  power  of  compelling  parties  to  do,  or  forbear 
doing,  any  acts  in  respect  to  real  or  personal  pro- 


(a)  Fitz.  Nat.  Brev.,  titles, "  Account,"  "  Covenant,"  "Detinue," 
*< Nuisance/'  "  Quod  permUtat'*  **  Ne mjutte vexeSf'*  "Writ  of 
right,"  &c. 

(b)  F.  N.  B.,  "  Replevin,"  "  De  reparatione faciendaJ* 

(c)  F.  N.  B.,  "  Trespass,"  "  Descent,"  &c. 
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perty,  except  so  for  as  to  enforce  delivery  of  goods 
or  premises^  and  payment'  of  money  or  pecaniary 
compensation^   although   in  the  real  actions^  in 
actions  of  detinue,   replevin,  and  ejectment — to 
this  day  remaining — and  in  some  old  writs,  which 
have  long  been  obsolete,  the  ancient  principle  of 
doing  fall  right  to  the  party  who  asserted  a  legal 
claim  in  a  court  of  law,  continued  to  be  carried 
out.     It  was  only  by  degrees  the  change  took 
place.     No  later  than  the  reign  of  Edward  IV., 
we  meet  in  the  Year  Books  with  such  observations 
as  these : — '^  If  men  were  (good)  pleaders  (i.  e., 
sound  lawyers),  they  need  not  go  from  the  com- 
mon law,  and  the  (iueerCa  Bench  could  grant  an 
injunction'^  {a) .    'At  that  time  it  seems  to  have 
been  complete.     ^'  If  a  man  promises  to  make  a 
house,  and  do  not,  I  shall  have  remedy  in  Chan« 
eery"  {b),     "  Subpoevia  (in  Chancery)  lieth  not  but 
where  the  party  has  no  remedy  at  common  law ;'' 
and  in  that  case  there  was  a  demurrer  to  a  bill 
in  equity  to  compel  defendant  to  render  goods,  be- 
cause  an  action  of  detinue  lay;"  and  it  is  observ- 
able that  the  contest  was  not  whether  the  object 
could  be  obtained  at  law,  but  whether  it  could  not 
be  conclusively  obtained  there;   and  the  suit  in 
Chancery  was  upheld  to  compel  the  defendant  to 
make  inventories  (c) . 

The  struggle  which  ensued  in  the  succeeding 
reigns  between  the  Courts  of  law  and  equity,  was 

(a)  Per  Fairfax,  21  Edw.  IV.  23.  (A)  8  Edw.  IV.  4. 

(c)  39  Hen.  VI.  26. 
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not  whether  Courts  oi  law  could  do  equity,  but 
whether  Courts  of  equity  could  overturn  law.  In 
the  reign  of  Henry  VI.  we  find  a  decree  in  Chan- 
cery for  cancelling  a  bond  pleaded  at  law  {a).  In 
the  next  reign,  we  find  several  cases  in  which  the 
question  was  whether^  as  the  party  had  no  re- 
medy at  law,  he  could  have  any  in  Chancery  (i). 
In  the  reign  of  Henry  VIII.,  Sir  T.  More's  vast 
abilities  were  devoted  to  the  establishment  in 
Chancery  of  an  equitable  jurisdiction,  the  need 
of  which  was  apparent,  to  control  law,  since  law 
had  ceased  to  embrace  the  elements  of  equity,  as 
it  had  done  in  the  reign  of  Henry  III.  And  in 
the  reigns  of  Elizabeth  and  James  th6  victory 
was  finally  determined  in  favour  of  the  Court  of 
Chancery ;  and  law  having  lost  equity,  equity  tri- 
umphed over  law.  At  that  time  of  course  the 
separation  of  equity  from  law  was  complete ;  and 
the  Courts  of  Chancery  and  law  each  commenced 
a  disastrous  career  of  litigation  in  distinct  juris- 
dictions, in  which  it  was  too  often  found  that 
suitors  could  get  no  equity  at  law,  nor  justice  either 
in  law  or  equity.  This  was  the  era  of  the  per- 
version of  pleading  and  common  law  procedure. 
The  same  spirit  which  produced  one  evil  produced 
the  other. 

The  process  of  perversion  and  corruption  can 
be  traced  distinctly.     In  the  reign  of  Edward  I., 


(a)  37  Hen.  VI.  13. 
(b)  37  Heu.  VI.  13;  4  Hen.  VII.  4;  7  Hen.  VIII.  11. 
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Lord  Coke  informs  us,  ''the  pleadings  were  plain 
and  sensible,  but  nothing  curious,  evermore  hav- 
ing chief  respect  to  matter,  and  not  to  forms  of 
vords/^  In  the  reign  of  Edward  III.  "plead- 
ings had  grown  to  perfection,  without  lameness  or 
curiosity''  (a),  i.  e,,  nicety.  Those  two  long  reigns, 
pregnant  with  eventfiil  results  as  they  were  in  the 
history  of  England,  probably  nurtured  the  seeds 
of  that  legal  subtlety  which  ere  long  can  be  per- 
ceived to  have  fructified ;  for  though  in  the  reign 
of  Edward  IV.  Littleton  could  still  say  of  plead- 
ing that  it  was  "  one  of  the  most  honourable,  laud^ 
able,  and  tiseful  things  in  our  land''  (b),  yet  Sir 
M.  Hale 'complains  that  in  the  reigns  of  Edward 
IV.  and  Henry  VI.  "  the  judges  had  become 
too  curious,  and  that  pleading  had  degenerated 
from  its  primitive  simplicity."  In  the  reign  of 
Henry  VIII.  we  find  Parliament  complaining  that 
''  plaintiflPs  had  been  greatly  delayed  and  hindered 
by  reason  of  the  crafty,  subtle,  and  negligent 
pleadings  of  the  plaintiflFs  or  defendants;  inso- 
much that  when  the  issues  joined  between  the 
parties  have  been  tried  and  found  for  the  plain- 
tiffs or  the  defendants,  the  parties  have  been  com- 
pelled to  replead,  because  the  issues  have  been 
misjoined ;"  and  enacting,  as  a  remedy,  that  hence- 
forth if  any  issue  be  tried,  that  then  the  judges 
shall  give  judgment  without  regard  to  mispleading 
or  insuflScient  pleading  (c) — a  statute  which,  while 

(a)  Co.  Lit.  304.      {b)  Lit.  8ec.  534.       (c)  32  Hen.  VIIL  c.  20, 
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it  recognized  the  evil,  perpetuated  it,  by  confining 
the  remedy  to  cases  in  which  the  issues  had  been 
tried,  and  leaving  the  judges  to  deal  with  them 
before  trial  with  any  degree  of  subtlety  or  "cu- 
riosity/^ They  at  once  did  their  utmost  to  neu- 
tralize the  act  by  deciding,  first,  that  it  did  not 
apply  to  declarations,  ''because  the  matter  of  the 
count  cannot  be  comprised  within  mispleading  or 
insufiScient  pleading;  for  that  which  comes  after 
the  count,  shall  be  called  pleading,^'  (a  decision,  in 
which  they  evinced  that  spirit  of  technicality  and 
subtlety  to  which  the  evil  must  be  ascribed,  and 
showed  that  the  fault  was  a  moral  one,  and  in  the 
judges),  and  next,  by  determioing  that  not  only 
on  demurrer,  but  even  after  verdict,  if  a  count 
were  good  on  one  construction  but  capable  of 
being  made  bad  on  another,  they  would  put  the 
latter  construction  on  it,  and  give  judgment  against 
the  plaintiff  for  mere  mispleading  or  insuflScient 
pleading  {a) .  And  accordingly  they,  in  the  reigns 
of  Elizabeth  and  James,  held  declarations  bad,  even 
after  verdict  for  the  plaintiffs,  for  omission  of  alle- 
gations which,  in  the  days  of  pure  and  simple 
pleading,  would  never  have  been  held  necessary 
at  all,  because  not  necessary  to  make  out  a  primd 
facie  case,  and  because  matter,  if  not  rather  o£ 
defence,  at  all  events  such  as  would  come  just 
as  reasonably  from  the  defendants  j  (6)  for  example. 


(fl)  Stradley  ▼  Morgan^  Plowd.  202. 
(b)  Peck  V.  Methold,  Bulst.  279. 
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the  allegation  of  a  request.  That  this  was  a  depar- 
ture from  the  pure  and  primitive  principles  of 
pleading  can  be  proved  by  other  cases^  determined 
even  during  the  same  period,  in  which  those  prin- 
ciples were  recognized,  and  which  were  not  easily 
reconcileable  with  other  cases  in  which  they  were 
defeated  {a).  The  contradictory  character  of  the 
cases  shows  that  there  was  the  imcertainty  which 
must  result  from  a  neglect  of  sound  principle,  es- 
pecially as  the  Courts  continually  diflFered,  and 
even  the  judges  of  the  same  Courts  differed  from 
each  other  (i) . 

We  have  seen  what  Parliament  had  complained 
of  in  the  reign  of  Henry  VIII.  That  was,  in  the 
year  1540.  Thirty  years  afterwards,  in  the  reign 
of  Elizabeth,  Lord  Brooke,  in  abridging  the  old 
cases,  was  continually  struck  with  the  difference 
between  the  law  as  they  laid  it  down  in  respect  to 
common  law  procedure  and  the  law  as  he  foimd 
it  laid  down  in  his  own  day ;  and  hence  his  common 
note  in  abridging  cases  (temp.  Edw.  III.  or  IV.) 
was,  "  But  the  law  is  not  so  now,"  or,  ''  This  is  not 
the  course  of  pleading  now  '^  {c) .  In  ten  years  more 
the  evil  had  grown  to  such  a  height  that  Par- 
liament again  interposed,  and  in  an  act  (^Q  for  the 

(a)  Wimbush  v.  Talhoyt,  Plowd.  51 ;  CoUhirst  v.  Benjamin, 
Plowd.  28 ;  Vivian  v.  Sheppery,  Cro.  Car.  384. 

(Jb)  TaVtom  v.  Wrigg,  Cro.  Jac.  401 ;  Person  v.  Huled,  Cro. 
Eliz.  153;  Patteson  v.  Barnard,  Gav.  72;  CraskeY.  Johnson,  2 
Bulst.  74. 

(c)  Bro.  Abr.  Count,  3 ;  Bro.  Abr.  Pleadings,  48. 

(d)  27  Eliz.  c.  5. 
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"  fiirtlieraiice  of  justice/^  recited  that  ^'  excessive 
charges  and  great  delays  and  hinderance  of  justice 
hath  grown  up  in  actions  and  suits  by  reason  that 
on  small  mistakings  or  want  of  form  in  pleadings 
judgments  are  often  reversed,  or  given  otherwise 
than  the  matter  in  law  and  very  right  of  the  cause 
doth  require  J^  The  evil  was  clearly  perceived,  but 
not  the  cause,  and  that  same  spirit  of  pedantry 
which  produced  the  mischief  spoilt  the  remedy; 
for  the  remedy  provided  was  an  enactment  that 
judgment  should  not  so  be  given  on  "  such  mis- 
takings  or  want  of  form,^^  imless  they  were  spe^ 
dally  stated  in  demurrer,  which  of  course  implied 
that  if  they  were  stated  the  judges  were  to  give 
judgments  thereon  ''  otherwise  than  the  matter  in 
law  and  the  very  right  of  the  cause  would  require/^ 

Such  was  the  lesson  which  Parliament  gave  the 
judges,  and  the  judges  "  bettered  the  instructions,'^ 
not  only  by  deciding  against  the  right  upon  such 
points  of  form  as  were  assigned  for  causes  of  spe- 
cial demurrer,  but  often  on  such  as  were  not  so 
assigned,  holding  that  to  be  substance  which  was 
only  form.  The  result  need  hardly  be  described; 
common  law  procedure  was  utterly  corrupted. 

The  fact  is,  that  all  the  system  of  pleading  was 
untruthful.  It  was  during  the  Commonwealth, 
and  imder  the  rule  of  Cromwell  and  of  Hale,  that 
it  was  complaine^i  with  equal  justice  and  sarcasm, 
in  an  old  book  in  the  possession  of  one  of  the 
editors,  wanting  title-page,  but  evidently  temp. 
Cromwell,  '^  All  manner  of  pleadings  and  proceed- 
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ings,  both  in  law  and  equity,  are  stuflFed  with  false- 
hood and  lies,  and,  of  necessity,  must  be  so  while 
the  law  continues  as  it  now  is.  In  an  action  of 
trespass  for  assault  and  battery,  brought  for  a  box 
on  the  ear,  the  plaintiff  declares  that  the  defendant, 
with  force  and  arms,  viz.  with  hands,  staves,  and 
knives,  did  make  an  assault  upon  him,  and  did 
him  beat,  wound,  and  evilly  intreat,  so  that  it  was 
despaired  of  his  life.  In  an  action  of  trespass  for 
driving  sheep  over  a  ploughed  field,  the  plaintiff 
declares  that  the  defendant,  with  force  and  arms^ 
his  close,  &c.,  did  break,  and  his  grass,  to  the  value 
of  40s,,  there  late  growing,  with  his  feet  in  walk- 
ing, did  tread  down  and  consume;  and  his  other 
grass  there  late  growing,  to  the  value  of  40«.,  with 
his  cattle,  that  is  to  say,  horses,  oxen,  cows,  hogs, 
and  sheep,  then  and  there  lately  feeding,  did  cut 
up,  tread  down,  and  consume,  aU  which  are  repug- 
nant to  truth  and  simplicity .'' 

Nor  was  it  only  that  prolixity  and  useless  ex- 
pense were  thus  produced.  These  were  the  least 
evils  of  the  system.  The  same  subtlety  which 
revelled  in  special  demurrers  was  applied  at  nisi 
prim  to  the  proof  as  well  as  the  form  of  the 
pleadings,  and  causes  constantly  broke  down  at 
trial  through  the  extreme  nicety  of  proof  which 
was  required ;  to  escape  which  the  same  subtlety 
was  resorted  to  in  defence,  and  many  different 
counts  were  framed  for  the  same  cause  of  action, 
to  avoid  the  risk  of  nonsuit  for  ^Wariance.^^  It 
is  easy  to  perceive  that,  in  one  way  or  another. 
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wbjie  the  expense  of  an  action  was  treble  what  it 
ought  to  be,  the  chance  of  justice  failing  was  at 
least  three  times  as  great.  Nor  was  this  alL  It 
was  not  only  in  pleading  that  the  process  of  per- 
version was  apparent.  Entire  processes  of  com- 
mon law  procedure  were  allowed  to  become  obso- 
lete. Thus  wager  of  law,  which,  with  some  features 
not  appropriate  to  an  altered  age,  had  substantial 
advantages,  and  secured  important  objects,  was 
permitted  to  be  evaded  by  a  trick  of  pleading, 
and  no  substitute  was  supplied  to  secure  those  ob- 
jects or  attain  those  advantages.  And  so  things 
went  on  until  after  the  revolution,  long  before 
which  the  inestimable  procedure  on  account, 
through  want  of  a  little  adaptation  to  the  changed 
circumstances  of  society,  became,  except  in  special 
eases,  obsolete ;  and  thus  practically,  on  the  one 
hand,  all  the  vast  affairs  of  a  country  now  com- 
mercial were  cast  on  the  ordinary  procedure  of 
an  action  at  law,  depived  of  any  special  speedy 
process  for  recovery  of  debts  and  settlement  of 
accounts,  and,  on  the  other  hand,  that  procedure 
was  rendered  as  artificial,  as  technical,  and  as  pe- 
rilous as  possible.  In  a  word,  law,  having  been 
deprived  of  equity  before  the  time  of  Elizabeth, 
was  deprived  of  justice  in  the  reign  of  Anne.  In 
that  reign,  in  the  year  1705,  passed  another  act 
"  for  the  better  amendment  of  the  law,  and  for  the 
easier,  speedier,  and  better  advancement  of  jus- 
tice'^ (a),  which  merely  repeated  the  absurd  enact- 

(a)  4  Anne  c.  16. 
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ment  of  Elizabeth^  that  the  Courts  should  give  judg^ 
ment  on  the  right,  except  on  special  demurrer 
(when  they  might  give  judgment  against  it)^  and 
allowed  a  defendant,  with  leave  of  the  Court,  to 
plead  as  many  pleas  as  he  deemed  necessary  for 
his  defence ;  a  licence  which  was  rendered  requi- 
site by  the  s^me  evil  which  had  given  rise  to  the 
practice  of  declaring  upon  different  counts  for  the 
same  claim — ^that  evil  of  subtlety  and  technicality 
^hich  the  JJegislature  had  thus  twice  in  the  course 
of  a  century  solemnly  recognized  and  perpetuated. 
Such  were  the  remedies  provided  by  Parliament 
for  an  evil  it  had  now  for  150  years  deplored ! 
There  was  no  attempt  to  adapt  the  action  of  ac- 
count to  common  mercantile  matters,  or  provide 
any  summary  procedure  for  debt ;  none  to  render 
common  law  procedure  in  general  less  perilous  to 
justice ;  none  to  restore  to  it  any  of  its  lost  attri- 
butes of  equity.  All  was  technical  and  untruth- 
ful in  that  age.  The  spirit  of  the  system  seems  to 
have  pervaded  and  perverted  those  who  practised 
in  it ;  and  there  are  amusing  illustrations  of  this 
in  the  great  work  of  that  legal  luminary  who  flour- 
ished in  the  early  part  of  the  ensuing  century,  and 
whose  book,  until  the  middle  of  the  present,  was 
the  pleader's  bible,  the  text-book  of  common  law 
procedure  {a). 

Mr.  Sergeant  Williams  in  one  part  of  it  speaks 
of  the  rules  of  pleading  as  rendering  it  often 

(a)  Wms.  Saund. 
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*'  di£Bcult  and  impracticable^^  to  deduce  title  in  an 
avowry,  yet  when  an  attempt  was  made  to  overturn 
this  by  general  pleading,  his  indignation  was 
awakened,  and  he  wrote  thus  triumphantly  of  the 
defeat  of  this  attempt  to  rescae  justice  from  the 
fetters  of  technicality  :  ^'  The  Courts  put  an  eflfec- 
tual  stop,  it  is  to  be  hoped,  to  this  innovation,  by 
determining  that  this  plea  could  not  be  supported, 
but  (query  as)  it  militated  against  an  established 
rule  of  pleading/^  Such  was  this  great  lawyer's 
version  of  "  Fiat  justitia,  mat  coblum  '^ — it  must  not 
be  done  if  it  would  ''militate  against  an  established 
role  of  pleading  !*'  which  made  it  "difficult  or  im- 
practicable '^  to  obtain  justice.  In  another  part 
of  his  book  he  declares  on  another  subject  (plead- 
ing in  actions  on  special  contract),  that  almost  all 
the  old  cases  (by  which  he  means  cases  after 
Hen.  VIII.)  "on  the  subject,  and  many  of  the 
modem  ones ''  (it  might  rather  have  been  said  all 
the  modem  cases)  "  are  decided  upon  distinctions 
so  nice  and  technical  that  it  is  very  difficult,  if  not 
impracticable,  to  deduce  from  them  any  certain 
principle  ^^  {b).  Such  being  the  opinion  of  the 
great  luminary  of  pleading,  it  is  superfluous  to 
accumulate  proofs  of  the  painful  proposition.  The 
jGsMJt  is  justice  was  not  merely  in  a  mist,  but  in 
fetters;  she  was  not  only  blind  but  bound,  bound 
hand  and  foot  in  the  iron  chains  of  an  artificial 


(a)  Poole  V.  Longuevillef  2  Sannd.  284. 
{b)  Peters  v.  Opie,  2  Saund.  350. 
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system.     And  so  she  remained^  for  the  whole  of 
that  century,  and  the  first  half  of  this. 

Some  of  the  cases  which  could  be  cited  as  illus- 
trations of  the  system  were  really  ludicrous  in 
character,  although  disastrous  in  result.  Thus  in  the 
days  of  Lord  Eldon,  that  learned  judge  gave  judg- 
ment against  a  plaintiflp,  although  it  was  very  clear 
what  was  meant  to  be  stated,  because  it  was  "  not 
sufficiently  stated  "(fl).  And  in  another  case  the 
same  learned  judge  longed  to  arrest  judgment  in 
an  action  for  not  delivering  gooda  which  were  to  be 
given  for  a  horse,  because  the  declaration  did  not 
state  the  value  of  the  horse  {b) .  And  it  really  was 
so  difficult  to  recover  in  those  days  {c),  that  one 
wonders  not  the  ^^  uncertainty  of  the  law  '*  should 
have  become  proverbial. 

At  last  there  came  a  case  which  even  judges 
bom  and  bred  under  the  system  could  not  stand, 
and  denounced  as  a  "  disgrace  to  our  land.'^  The 
celebrated  case  decided  in  1828,  where  the  plaintiff 
declared  and  proved  that  defendant  had  sold  him 
a  horse,  warranted  as  sound,  which  was  unsound ; 
but  nevertheless  failed,  because  the  declaration  did 
not  state  (since  it  had  nothing  to  do  with  the  ques- 
tion) that  there  was  an  exception  of  the  leg,  which 
did  not  come  at  all  into  controversy  (rf).    This  was 

(a)  Blakey  v.  Dixony  2  B.  &  P.  321. 
lb)  Ward  v.  Harris,  2  B.  &  P.  265. 

(c)  See  Cooke  v.  Munshire,  I  N.  R.  351 ;  Penny  v.  Porter,  2 
East  2 ;  Shipham  v.  Saunders,  2  East  2. 

(d)  Jones  v.  Cowley,  4  B.  &  C.  445. 
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too  nmcli,  even  while  Lord  Eldon  was  yet  alive, 
and  so  the  act  of  Greorge  IV.  {a)  passed,  permitting 
amendments  to  be  made  at  the  trial  (not  material  to 
the  merits),  provided  there  were  writings  to  amend 
from.  Such  was  the  first  small  step,  in  the  long 
slow  course  of  improvement  in  our  common  law 
procedure,  which  has  lasted  until  the  present  time. 
It  was  a  very  small  step,  and  the  subsequent 
course  was  very  slow  and  very  misdirected ;  but  it 
is  satisfactory  to  think 'that  it  should  have  been 
pursued  at  last,  even  although  not  until  the  cha- 
racter of  our  common  law  procedure  was  destroyed,, 
and  was  associated  only  with  ideas  of  risk  and  ruin, 
and  until  business  was  rapidly  leaving  the  superior 
Courts  of  the  country  and  justice  was  hardly  to  be 
obtained  there. 

The  act  of  George  IV.  (a)  recited  that  great  ex- 
pense is  incurred,  and  delay  or  failure  of  justice 
takes  place,  by  reason  of  variances  between  ^vritinga 
produced  in  evidence  and  the  setting  forth  on  the 
record.  But  variances  occurred  in  matters  of  oral 
as  often  as  in  matters  of  written  evidence ;  for  those 
cases,  in  which  of  course,  as  the  statute  recited, 
"  great  expense  was  incurred^^  and  ^^  delay  or  failure 
of  justice  ^'  took  place,  no  remedy  was  applied ; 
and  the  Court  could  not  amend  even  from  oral 
evidence  of  writing  {b)  I  For  some  years  longer 
the  system  continued  of  ^^  delay  or  failure  of  jus- 
tice,^^  through  variances  not  material  to  the  merits 

{a)  9  Geo.  IV.  c.  15. 

(*)  Brooks  Y.  Blanshard,  1  C.  &  M.  &  N.  77. 
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of  the  case,  for  only  to  those  did  the  statute  apply; 
and  in  the  year  in  which  it  passed,  the  judges  of 
one  of  the  courts,  in  endeavouring  to  repress  one 
vicious  practice  which  belonged  to  the  system,  the 
practice  of  pleading  numerous  needless  pleas 
(needless  for  jtisiice),  said,  "At  common  law 
it  was  a  principle  that  pleading  should  be 
true.  That  can  hardly  be  the  case  where  many 
pleas  are  pleaded.  On  the  decision  of  this  question 
it  depends,  whether  suits  shall  be  carried  on  at  a 
great  and  unnecessary  expense,  or  whether  the  real 
obfect  of  pleading  shall  be  obtained,  that  of  reducing 
causes  to  a  single  point  to  be  tried J^  "Perhaps  we 
may  not  be  able  to  return  to  the  ancient  simplicity 
of  pleading,  but  we  must  approach  to  it  as  nearly 
as  we  can,  and  remove,  if  it  be  possible,  that  re- 
proach which  has  been  so  justly  cast  on  the  admi- 
nistration of  justice^'  (a). 

It  is  obvious  from  these  observations  that  the 
character  of  our  judges  had  vastly  improved;  and 
that,  as  their  pedantry  and  subtlety  had  been  the 
cause  of  the  evil,  so  their  increased  enlightenment 
was  now  to  elicit  the  remedy.  It  is  a  common, 
a  vulgar  prejudice,  that  lawyers  are  opposed  to  im- 
provement— a  prejudice  certainly  excused  by  their 
conduct  and  character  from  the  era  of  the  Refor- 
mation to  the  age  of  George  III. ;  but,  in  our  own 
times,  however  it  may  have  been  in  the  days  of 
Eldon  and  EUenborough,  it  has  not  been  so  in  the 

(a)  GuUy  v.  Bishop  of  Exeter ^  5  Bingh.  42. 
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days  of  Tindal,  of  Tenterden,  and  Denman.  Cer- 
tainly all  our  legal  reforms  have  been  the  work  of 
lawyers,  often  of  judges.  The  ablest  men  at  the 
bar,  as  they  successively  attained  the  post  of 
Attorney-General,  have  rivalled  each  other  in  pro- 
moting improvements  of  our  civil  or  criminal 
jurisprudence.  At  the  very  time  to  which  we  are 
alluding,  the  late  Lord  Tenterden  having  been  the 
author  of  the  first  acts  for  common  law  reform,  and 
the  late  Lord  Wynford  having  uttered  the  obser- 
vations just  cited,  the  late  revered  and  venerable 
Lord  Chief  Justice  Tindal  delivered  several  deci- 
sions (a)  marked  by  a  spirit  of  sound  sense  and  zeal 
for  justice  which  showed  that  the  improvement  of 
our  common  law  procedure  wcls  already  beguriy  and 
begun  on  the  bench ;  and  would  meet,  not  with 
obstruction,  but  encouragement  from  the  judges. 

Under  such  circumstances  the  common  law 
commissioners  of  1833  inquired  and  reported, 
preparatory  to  some  large  and  general  measures  of 
reform.  The  natural  results  of  the  perversion  of 
our  common  law  procedure  had  been  to  create  a 
prejudice  against  it,  and  there  was  an  especial 
outcry  against  pleading.  The  commissioners  di- 
rected their  report  partly  to  the  correction  of  this 
error  by  showing  the  practical  advantages  obtained 
by  pleadii^..  The  eflFect  of  the  absence  of  pleading 
(they  said)  was  the  unnecessary  accumulation  of 


ifl)  Innea  v.  Colquhoun,  7  Bingh.  265;    Varley  y.  Mantorit  9 
Bingh.  363. 
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proofs  and  therefore  of  expense  /  ^^  for  as  nothing 
is  admitted  upon  the  pleadings^  each  party  is  com- 
pelled to  prepare  himself,  as  far  as  practicable,  with 
evidence  upon  all  the  diflferent  points  which  the 
nature  of  the  action  can  by  possibility  make  it  in- 
cumbent upon  him  to  establish,  though  many  of 
them  turn  out  to  be  undisputed,  and  many  of  them 
such  as  his  adversary,  if  compelled  to  plead  spe- 
cially, would  have  thought  it  undesirable  to  dis- 
pute/^ The  common  idea  was  and  is  that  ^^  special 
pleading'^  was  the  root  of  all  the  evil,  the  cause  of 
all  the  delay  and  expense ;  and  no  doubt,  taking 
that  phrase  as  the  title  of  the  system,  it  was  so ; 
but  in  so  far  as  it  might  be  taken  as  synonymous 
for  specially  pleading  it  was  a  great  mistake ;  for 
by  reason  of  the  subtlety  of  the  system  specially 
pleading  had  grown  very  much  out  of  use,  and 
hence  in  great  measure  arose  the  mischief.  The 
commissioners  noticed  this :  ^^  The  expenses  of 
special  pleading  bear  no  proportion  to  the  vast  in- 
crease of  costs  arising  from  the  adoption  of  the 
general  issue.  It  seems  to  be  commonly  supposed 
that  it  is  in  the  length  of  the  pleadings,  and  fees  to 
counsel  or  pleaders  payable  upon  them,  that  the 
expense  of  an  action  at  law  chiefly  consists.  But 
this  is  a  great  mistake,  and  one  which  it  is  very 
important  to  correct  By  far  the  heaviest  items 
in  the  bill  of  costs  are  those  which  relate  to  the 
proofs,  and  more  particularly  the  conveying  of 
witnesses  to  the  assizes,  and  maintaining  them 
there ;  and  next  to  these  the  most  costly  charges 
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arise  from  the  transaction  of  any  kind  of  business 
in  open  coiirt  on  motion,  the  fees  on  pleading  being 
(coniparatively  speaking)  on  a  petty  scale.     It  may 
be  easily  conceived,  then,  that  the  general  issue, 
fix>ni  its  tendency  to  an  accumulation   of  unne- 
cessary evidence  and  to  motions  for  new  trials, 
must  practically  lead  to  a  much  greater  expense 
than  could  have  been  produced  by  any  probable 
prolixity  in  special  pleading.     The  preference  due 
to  the  latter  method  wiU  appear  more  evident  when 
it  shaU.  be  cleared  of  some  of  its  principal  inconve- 
niences and  abuses,  more  particularly  those  which 
relate  to  the  variety  and  prolixity  of  counts  and 
pleas  and  the  doctrine  of  variance.     On  the  whole, 
then,  we  entertain  no  doubt  of  the  expediency  of 
introducing  special  pleas  in  almost  every  case,  and 
in  some  actions  abolishing  altogether  the  use  of  the 
general  issue.^'     It  will  be  observed  that  the  com- 
missioners, while   they  vindicate  pleading  upon 
principle y  proposed  to  reform  it  only  in  detail;  and 
lay  down  no  principle  in  their  propositions  of  im- 
provement ;   unless  it  were  that  as  to  amendment, 
which,  however,  had  already  been  laid  down  by  the 
l^islature,  and  was  not  now  carried  further  in 
principle,  though  it  was  attended  in  degree.    And 
it  may  be  said  that  this  extension  was  the  most 
valuable  portion  of  the  measure  passed  on  their  re- 
conmiendation  (except  some  useful  provisions  as 
to  arbitration);    for,   as  to  the  rest,  they  rather 
succeeded  in  one  of  the  objects  they  proposed, 
the  introducing  special  pleas,  than  in  the  other, 
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the  removing  the  "principal  inconveniences  and 
abuses/^ 

In  1833  passed  the  act  of  William  IV.  "for  the 
further  amendment  of  the  law  and  better  advance- 
ment of  justice.**  The  preamble,  less  extensive 
than  the  title,  merely  recited  that  "  it  would  greatly 
contribute  to  the  diminishing  of  expenses  in  suits 
in  the  superior  courts  if  the  pleadings  were  altered, 
and  the  questions  to  be  tried  by  the  jury  lefk  less  at 
large  than  they  are  now;f*  and  the  first  clause 
committed  to  the  judge  the  power  of  making  new 
rules  for  that  purpose.  But  the  act  contained 
some  important  provisions  as  to  the  trial  of  ques- 
tions otherwise  than  by  juries.  There  were  clauses 
reciting  that  it  is  expedient  to  render  references  to 
arbitration  more  eiSectual,  and  enacting  that  the 
power  of  any  arbitrator  appointed  by  any  rule  of 
Court,  or  by  any  subsequent  reference  containing  an 
agreement  that  it  should  be  so  made  a  rule  of 
Court,  should  not  be  revocable  except  by  leave 
of  the  Court,  and  giving  the  arbitrators  power  to 
compel  the  attendance  of  witnesses  and  to  examine 
them  on  oath. 

In  respect  to  actions,  it  empowered  the  parties 
after  issue  joined  by  consent,  and  with  leave  of  a 
judge,  to  state  a  special  case  for  the  opinion  of  the 
Court,  and  have  judgment  thereupon.  As  to  actions 
which  went  to  trial,  it  enabled  the  judge  to  amend 
on  any  variance  "  not  material  to  the  merits  of  the 
case,  and  by  which  the  opposite  party  could  not  have 
been  prejudiced  in  the  conduct  of  his  action  or  de- 
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fence/*     It  enlai^ed  the  power  of  payment  into 
conrt,  and  made  provision  to  lessen  the  expense  of 
proof  of  written  documents  by  means  of  notices  to 
admit  them.     But  although  it  abolished  wager  of 
law^  it  made  no  provision  or  substitution  for  it,  for 
the  speedy  examination  of  the  parties  in  actions  for 
money  demands^  or  for  the  summary  adjudication 
(by  extension  of  the  action  of  account  or  other- 
wise) of  matters  of  mere  account.    Neither  did  it 
make  any  provision  enabling  parties  to  procure  iu- 
speetion  or  production  of  written  documents  relating 
to  the  cause  of  action  in  the  possession  of  their  op- 
ponents j  nor  is  anything  in  the  nature  of  interro- 
gatories to  be  administered  to  them  in  order  to 
elicit  oral  evidence  it  might  be  in  their  power  to 
give.     Then  as  to  pleadings^  the  new  rule  made 
under  this  act  did  no  more  than  compel  defendants 
to  plead  specially  all  defences  in  confession  and 
avoidance,  and  to  deny  in  terms  any  allegation  not 
involved  in  the  general  issue.    The  result  was  that 
without  any  substantial  facility  for  the  obtaining  of 
evidence,  the  power  of  denial  was  rather  augmented, 
with  no  other  checks  than  that  first  noticed,  and 
certain  regulations  casting  on  the  parties  the  costs 
of  all  issues  in  which  they  failed.    There  were, 
indeed,  provisions  against  the  use  of  several  counts 
or  pleas  '^  for  the  same  subject  matter  of  complaint 
or  defence;^'  but  there  was  no  relaxation  of  those 
i^d  technical  rules  which  formed  the  temptation 
to  that  practice,  nor  any  effectual  extension  of  that 


Digitized  by 


Google 


30      /  .  INTRODUCTION. 

power  of  amendment  which  conld  alone  comiteract 
the  evil. 

The  effect  of  the  new  system  was  an  enormous 
multiplication  of  pleas^  and  a  eonitequent  increase 
of  expense  and  com^cation  of  nisi  prius  records^ 
which  embarraased  the  trial  of  causes  and  led  to 
continual  failures  of  justice^  either  by  special  de« 
murrers  for  feults  of  form^  or  by  defect  of  evidence 
on  points  not  the  real  matter  in  controversy  between 
the  parties  (<x).  There  was  another  and  perhaps  a 
greater  evil  still :  that,  as  there  was  no  powar  of 
compelling  parties  to  submit  matters  of  debt  or 
account  to  speedy  adjudication  by  arbitration^  one 
party  in  such  cases  was  forced  to  bring  an  action 
as  his  only  available  remedy;  and  yet,  when 
it  came  down  to  trial,  the  judge  found  in  numerous 

(a)  In  1850  the  writer  called  attention  to  the  e^il  in  a  pamphlet^ 
in  which  he  thus  described  it : — Pleadings  are  prolix  but  not  pre- 
cise, and  these  are  made  up  into  usdess  records,  with  expensive 
engrossing,  and  infamous  fees ;  they  perplex  the  jury  and  irritate 
the  judges,  and  make  such  a  mess  ci  the  '^  record  ^*  that  it  is  a 
hard  matter  to  enter  the  ^  findings  "  on  the  Afferent  issues,  or  to 
make  out  what  the  issues  are ;  and  enormous  expense  is  incurred 
for  witnesses  to  prove  all  sorts  of  points,  never  really  matter  of 
^pute  at  all ;  and  put  to  the  proof,  not  for  the  sake  of  their  being 
proved  but  in  the  hope  of  their  not  being  proved.  And  amidst 
the  confusion,  the  real  matter  in  dispute  (if  there  be  one,  which 
very  likely  there  is  not)  is  lost  sight  of,  or  is  shuffled  over  unsatis- 
factorily ;  so  that  there  are  expensive  motions  in  court  to  correct 
the  errors  of  nisi  pritu,  perhaps  issuing  in  a  new  trial,  or  even  a 
new  course  of  pleading,  as  likely  to  be  as  little  decisive  as  the 
former. — (**  Pleading  as  it  Was,  as  it  Is,  and  as  it  Ought  to  Be.'* 
Stevens  &  Norton.) 
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that  it  was  practically  impossible  to  try  such 
matters  before  a  jury^  and  then  at  the  last  hour 
both  parties^  under  pressure  of  expostulation  from 
the  bench  and  persuasion  from  the  bar^  agreed  to  a 
reference  which  might  have  taken  place  perhaps 
tw^Tc  months  before^  and  must  have  taken  place 
had  it  not  been  for  the  desire  of  one  party  to  delay, 
for  which  both  parties  had  to  pay  the  penalty  in  a 
useless  ino'ease  (tfexpaise. 

It  wag  impos»ble  that  such  a  system  should  be 
allowed  to  continue.  In  a  few  years  an  act  was 
passed  (a)  (which  is  known  by  the  honoured  name 
61  Lord  Denman)  to  remove  many  technical  objec- 
tions which  tended  to  the  exclusion  of  evidence ; 
and  inafew  years  more^  in  1851,  not  until  after  the 
County  Court  Act  had  passed  {b),  was  passed  a  very 
▼aluable  act  [c)  with  the  larger  object  of  providing 
for  the  admission  and  obtaining  of  evidence,  allowing 
the  parties  to  a  suit  to  be  called,  and  giving  great 
£BMnlity  to  the  procuring  o£  written  evidence  {d) ; 
the  principal  provision  being  one  to  the  effect  that 
whatever  documents  could  be  obtained  in  a  Court 
of  equity  by  bill  of  discovery  might  be  obtained 
in  a  Court  of  law  by  simple  application  on  rule  or 
summons.  Still  this  act,  while  it  admitted  the 
principle  of  compelling  parties  to  a  suit  to  give  evi- 
dence, stopped  far  short  of  its  development,  and 

(fl)  6  &  7  Tict.  c.  85. 

(b)  9  &  10  Vict.  c.  95.  (e)  13  &  14  Vict.  99. 

(d)  In  aid  of  this  part  of  it  a  new  Stamp  Act,  13  &  14  Vict,  c 
97f  contained  some  useful  provisions. 
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limited  its  application  to  the  obtaining  of  docu^ 
mentary  evidence  in  a  suit  actually  instituted. 

This  could  scarcely  satisfy  the  exigency  of  the 
evil  or  the  claims  of  the  age^  especially  as  the 
County  Court  Act  had  exhibited  in  actual  exist- 
ence^ not  only  tribunals  without  a  system  of  plead- 
ings (though  it  would  be  a  mistake  to  say  there  are 
not  the  rudiments  oi  it^  in  the  requisition  of  notice 
of  plaintiff's  case,  and  of  certain  defences, — suf- 
ficient recognitions  of  the  principle  and  utility  of 
the  system,)  and,  albeit  that  in  its  actual  working 
the  mischievous  effects  <^  the  absence  of  such  a 
system  were  manifest^  such  was  the  prejudice 
against  pleading,  that  the  people  would  not  per- 
ceive it — not  only,  however,  had  the  country  be- 
fore it  tribunals  without  pleading,  but,  what  was  far 
more  important,  and  greatly  tended  to  diminish 
the  ill  effects  which  would  otherwise  have  arisen 
from  the  absence  of  pleading,  these  tribunals  had  the 
power  of  exercising  a  speedy  jurisdiction  by  esami* 
nation  cf  the  parties  upon  oath,  in  cases  of  debts 
or  pecuniary  demands,  the  judge  deciding  without 
the  needless  intervention  of  a  jury ;  a  virtual  resto« 
ration  of  the  substance  of  the  invaluable  ancient 
procedure  in  matters  of  debt  and  account ;  and  in 
1852,  after  an  extension  of  the  county  courts  juris- 
diction to  cases  of  fifty  pounds  (a),  the  second 
common  law  commission,  after  the  lapse  of  twenty 
years  from  the  first,  produced  another  report  and 

(a)  13  &  U  Vict.  c.  61. 
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another  body  of  Fecommendations  for  the  reform 
of  common  law  procedure. 

Before  noticing  these  recommendations  and  the 
measures  which  are  founded  on  it^  it  is  interesting 
to  observe^  in  the  reports  of  the  cases  decided 
during  the  twenty  years  immediately  preceding^ 
the  efforts  of  the  judges  to  extricate  themsdves 
firom  the  fetters  of  a  fatal  system^  and  to  establish 
the  Tcry  principles  which  that  measure  enunciated. 
In  1832  Lord  Chief  Justice  Tindal  ruled  that,  on 
general  demurrer,  the  avarments  in  a  pleading 
must  be  taken  as  '^they  would  strike  any  ordinary 
person/'  and  that  any  objection  *^  strictly  formal '* 
must  be  taken  on  special  demurrer  (a),  and  soon 
after  laid  it  down  that  on  any  formal  objection  (as 
plea  in  abatement  (»r  special  demurrer)  the  Court 
could  give  leave  to  amend  without  payment  of 
costs  (b)  •  The  same  learned  judge  decided  another 
case  which  tended  very  much  to  curtail  the  power 
of  chicane,  determining  that  a  party  could  not, 
after  his  opponent  had  pleaded,  put  a  construction 
on  his  oum  prior  pleading  which  was  not  reconcile- 
able  with  the  rules  of  good  pleading;  in  other 
words,  that  it  could  not  be  in.  his  mouth  to  say 
that  his  own  pleading  was  bad  {c)  for  the  .purpose  of 


(a)  Varley  v.  Manton,  9  Bing.  365. 

(*)  Wan  V.  Lyon,  9  Bingh.''411. 

(c)  Brogden  y.  Marriott,  3  B.  N.  S.  88.  So  in  another  case 
at  the  same  time,  it  was  held  that  a  party  cannot  take  advantage  of 
an  ambiguity  in  a  traverse  after  having  taken  an  issue  upon  it  and 
gone  to  trial,  Bradley  v.  MiineM,  1  B.  N.  C.  644 ;  1  Sc.  621. 
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making  an  objection  to  his  opponents.  In  the  same 
Court  several  other  decisions  were  given  on  the 
same  principle.  Thus  it  was  held  that  on  an  ob- 
jection to  the  form  of  a  plea  in  denial  it  must^  if 
possible^  be  taken  to  traverse  the  allegation  denied^ 
in  the  same  sense  as  that  in  which  it  was  made  in 
the  prior  pleading  (a).  So  in  a  more  recent  case 
the  same  Court  held  that  where  a  declaration  or 
other  pleading  was  susceptible  of  a  construction, 
that  would  make  it  good  it  was  not  competent  to 
the  party  pleading  it  to  make  it  bad  (b).  Had  the 
Courts  felt  themselves  at  liberty  to  hold  that  where 
it  was  susceptible  of  a  construction  that  would 
make  it  good  it  should  not  be  competent  for 
either  party — the  party  pleading  it  or  the  party 
pleading  to  it — to  make  it  bad,  they  would  have 
cured  all  the  vidousness  of  the  modem  system  of 
pleading,  and  gone  far  to  reform,  or  rather  re- 
store, common  law  procedure.  However,  it  is  not 
to  be  wondered  at  that  judges  could  not  concur 
in  upsetting  a  system  they  had  always  known  as 


Nor,  after  a  traverse  is  taken  on  a  plea  admitting  the  cause  of 
action,  can  the  defendant  have  a  re-pleading  for  the  iamaterality 
of  his  own  plea,  Fancourt  ▼.  Buil,  B.  N.  C.  581 ;  1  Sc.  645. 

Nor  if  a  defendant  took  a  traverse  on  a  special  replication,  on 
which  an  issue  was  taken  and  found  against  him,  could  he  move  for 
judgment  non  obstante  veredicto,  Rand  ▼.  Vaughanf  1  Hodges 
173.  The  other  courts  took  a  similar  course,  and  a  number  of  cases 
wiU  be  found  cited  in  a  note  to  the  Com.  Law  Proc  Act,  1852, 
sec.  143. 

(a)  Heenan  ▼.  Evam,  3  M.  &  6.  398. 

lb)  Moore  v.  Foster,  5  C.  B.  220. 
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law^  although^  as  in  other  cases  they  certainly  de- 
parted from  it^  it  is  to  be  regretted  they  did  not 
alter  it  altogether.  By  a  number  of  decisions  all 
the  Ck>urts  established,  in  opposition  to  the  ancient 
authorities,  that  by  a  general  denial  the  plaintiff 
could  put  in  issue  the  whole  substance  of  a  plea 
showing  there  never  was  any  cause  of  action  (a), 
and  even  in  some  cases  insisted  on  construing  a 
traverse  contrary  to  its  terms^  as,  putting  in  issue 
$w  more  than  the  substance  of  such  a  plea  {b). 
So^  as  to  the  power  of  amendment^  it  was  deter- 
mined by  the  Queen^s  Bench^  during  the  same 
period^  in  afiSrmance  of  the  decision  already  no- 
ticed of  the  Common  Pleas^  that  the  Court  or  a 
judge  could  give  leave  to  amend  without  costs  (c). 
Here^  again^  had  the  Courts  been  able  to  resolve  by 
a  general  rule  that  such  amendment  should  be 
allowed  without  costs  in  all  cases  of  special  de- 
murrer^ unless  the  judge  were  satisfied  there  was 
a  reasonable  ground  f(Hr  it^  they  would  have  al- 
most accomplished  the  reform  of  common  law 
procedure^  so  fiur  at  least  as  an  action  at  law  is 
concerned.  But  it  was  hardly  to  be  expepted  that 
different  Courts  should  concur^  and^  in  fact^  on  no 
point  did  they  more  differ  than  on  the  propriety  of 
permitting  an  amendment  on  such  terms^  so  that 

(fl)  CatteraU  v.  Lett,  8  C.  B.  113;  Mwgm  v.  PHce,  4  Exch. 
615 ;  Robinion  v.  LUtle,  9  Q.  B,  602. 

{b)  Barber  v.  Lemon,  II  Q.  fi.  302 ;  ToVwret  ▼.  NotUy,  11 
Q.  B.  406. 

(c)  TomiiiMCWi  V.  Bottorrf,  4  Q.  B.  642. 
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no  such  general  rule  was  laid  down.  At  the  same 
time^  in  another  elass  of  cases — those  in  which  an 
amendment  was  necessary  to  save  the  Statute  of 
Limitations — the  power  of  amendment  was  carried 
almost  to  the  extent  of  repealing  an  act  of  parlia- 
ment (a)  for  the  purpose  of  preventing  a  failure  of 
justice.  Again  the  Court  of  Common  Fleas  dealt 
a  heavy  blow  to  subtle  pleading  by  holding  that  if 
one  of  several  pleas  traversed  do  material  matter, 
and  the  defendant  pleaded  other  material  matters 
which  were  disposed  of  upon  proper  issues  by  ver- 
dict for  the  plaintiff,  judgment  shoidd  be  given  for 
the  plaintiff  {b).  And  all  the  Courts  together  up- 
h^d,  in  a  recent  case,  which  on  this  point  was  not 
disturbed,  though  it  went  to  the  House  of  Lords, 
the  great  prindple,  that,  as  the  object  of  pleading 
was  to  elicit  the  point  iu  dispute,  generality  of 
pleading  was  sufficient  until  the  point  iu  dispute 
was  ascertained,  and  that  therefore  upon  a  general 
allegation  and  performance  by  the  plaintiff  of  con- 
ditions precedent  the  defendant  could  not  take  a 
general  denial,  but  should  specify  affirmatively  the 
breach  he  complained  of  (c) .  And  so  one  of  the  last 
cases  decided,  before  the  Common  Law  Procedure 
Act  passed  (rf),  in  the  Court  of  Common  Pleas, 

(a)  Coubum  v.  WHkinson,  23  Law  J.  Ex.  81 ;  Came  v.  Vivian, 
20  Law  J.  Ex.  434. 

{b)  Crosgfield  v.  Such,  7  C.  B.  286. 

(c)  Friar  v.  Gray,  19  Law  J.  Ex.  368 ;  In  error,  20  Law  J.  Ex. 
365 ;  In  Dom,  Proc,  2  N.  C.  L.  Rep.  434;  22  Law  J.  Ex.  364. 

(rf)  Foster  v.  Crabb,  21  Law  J.  C.  P.  210. 
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and  presided  over  by  Lord  Chief  Justice  Jervis^ 
showed^  in  dealing  with  a  subject  commonly  con- 
sidered so  purely  technical  as  a  special  traverse^  that 
they  could  r^ard  the  real  purpose  of  pleadings  and 
thus  promote  the  substantial  justice  of  the  case. 
And  the  same  Courts  in  cases  of  special  demurrer, 
exhibited  the  utmost  subtlety  and  astuteness^  not 
in  aiding  but  iu  defeating  the  artifices  of  techni- 
cality (a).  Such  decisions  evinced^  no  doubt^  a  de* 
sire  on  the  part  of  the  Courts  to  attain  that  object^ 
which  would  dispose  them  to  hail  any  measure 
enabling  them  to  do  so;  but  when  a  Court  in 
which  a  man  like  Lord  Denman  presided  felt 
itself  bound  to  allow  a  demurrer  for  describing 
parties  by  initials  instead  of  full  names  {b),  and 
yet  could  set  aside  as  frivolous  a  demurrer  upon 
the  ground  that  an  allegation  in  a  count  on  a  bill 
that  thirty  days  had  elapsed  did  not  mean  that 
three  days  more  had  elapsed  (the  days  of  grace  {c)), 
there  could  be  no  question  that  such  a  measure  was 
needed  for  the  reform  of  common  law  procedure. 
We  now  recur  to  the  labours  of  the  comissioners, 
among  whom  were  the  Lord  Chief  Justice  (Jervis), 
whose  Court,  under  his  presidency,  had  done  their 
utmost  almost  to  anticipate  the  principles  and  pur- 
pose of  the  measure  about  to  be  proposed :  a  judge, 
Mr.  Baron  Martin,  who  united  with  the  love  of 


{a)  Lomax  ▼.  LandeUs,  6  C.  B.  577. 

lb)  Levy  v.  Webb,  9  Q.  B.  427 ;  et  vide  MiUer  v.  Hay,  3  Ex. 
14;  Kinnersley  v.  Knott,  7  C.  B.  980. 
(c)  Padwicky.  Turner,  11  Q.  B.  124. 
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justice  which  characterised  the  chief  of  the  Court 
in  which  he  sat^  a  singular  shrewdness  of  common 
sense ;  with  whcnn  were  associated^  in  the  person  of 
Sir  A.  Cockbum,  a  man  of  large  and  liberal  mind, 
and,  in  the  persons  of  Mr.  Bramwell  and  Mr. 
Willes,  lawyers  at  once  practical,  enlightened,  and 
experienced,  and  from  whose  united  labours,  there- 
fore, the  happiest  results  were  to  be  expected. 
Like  their  predecessors — ^the  prejudice  against 
pleading  having  rather  augmented  than  dimi- 
nished— ^they  had  to  devote  some  of  their  labours 
to  its  vindication,  there  being  no  feeble  clamour 
for  its  abolition  among  those  who,  with  excusable 
error,  confounded  the  abuse  with  the  essence. 
And  certainly  their  vindication  was  complete  and 
clear.  Speaking  of  the  proposal  for  doing  away 
with  written  pleadings,  they  say  : — "  Such  a  mode 
of,  or  rather  want  of  procedure  may  answer  the 
purpose  in  a  rude  state  of  society,  or  in  matters  of 
very  trifling  moment  in  which  from  the  nature  of 
the  case  the  parties  know  before  what  is  the  pre- 
cise matter  in  dispute ;  but  in  a  civilized  state  it 
would  lead  to  intolerable  frauds  oppression,  and  ex- 
pense,  and  has  never  existed  in  the  code  of  any 
civilised  nation.'*  "  Dishonest  plaintiffs  would 
make  unfounded  claims,  the  nature  of  which  could 
not  be  ascertained  by  previous  inquiry.  The  party 
summoned  must  either  come  prepared  with  all  the 
witnesses  who  could  depose  to  anything  that  had 
ever  passed  between  him  and  the  plaintiff,  or  must 
hear  the  cause  of  complaint  and  then  be  entitled 


Digitized  by 


Google 


iimioDXJCTiON.  39 

to  an  adjournment.  Parties  would  come  prepared 
to  provd  everytliing  relating  to  the  case  in  ques- 
tion^ though  only  one  matter  was  really  in  dis- 
pute^ and  very  often  would  be  prepared  with  proof 
on  that  point"  (a). 

''The  object  of  pleading/'  (they  said)  ''is  to 
ascertain  what  are  the  matters  really  in  contro- 
versy between  the  parties,  so  as  to  avoid  all  dis- 
cussion and  enquiry  on  those  which  are  not  so, 
thus  saving  the  parties  unnecessary  expense  and 
trouble/'  The  commissioners^  however,  unlike  their 
predecessors,  did  not  merely  vindicate  pleading  on 
principle,  but  proceeded  to  propound  the  principles 
on  which  it  must  be  reformed,  by  showing  the 
reasons  of  the  abuses  under  which  it  had  been 
perverted.  "The  evil  is  in  a  great  measure  to  be 
ascribed  to  the  rigour  with  which  pleadings  are 
eonetruedJ*  Parties  are  compelled  to  make  aver- 
ments which  are  useless,  but  the  omission  of  which 
is  made  fatal.  ^'  The  object^ '  (they  state)  "  is  that 
actions  may  be  defended  on  their  merits  alone,'* 
But  the  mischief,  according  to  the  vicious  system 
prevailing,  is  that  allegations  are  denied  purely 
because  made,  and  hence,  they  say  (speaking  of 
actions  on  contract),  defendant  denies  every  allega- 
tion, whereas,  under  the  system  altered  as  they 
recommend,  "  he  would  probably  confine  himself 
to  the  denial  of  some  condition  whidi  he  really 

(a)  Rep.  p.  14. 
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believes  has  not  been  perfonned."  The  commis^ 
sioners  here  had  hit  on  the  real  cause  of  the  evil^ 
and  hence  their  recommendations  went  to  its  root. 
The  Common  Law  Procedure  Act  of  1852  lays 
down  its  great  principle^  so  far  as  actions  at  law 
are  concerned^  by  declaring  that  it  shall  be  suf- 
ficient if  any  pleading  set  forth  sufficient  ground  of 
action  or  defence,  and  that  no  pleading  shall  be 
deemed  insufficient  for  any  objection  heretofore 
ground  of  special  demurrer ;  so  that  all  the  formali- 
ties recognised  by  the  acts  of  Elizabeth  and  Anne 
are  swept  away  by  the  act  of  Victoria,  which 
re-affirms  the  principle  asserted  under  Edward  III., 
that  by  the  forms  of  law  no  man  shall  be  preju- 
diced, so  that  the  substance  of  the  action  be  shown ; 
and,  breaking  through  all  the  sophistries  and 
subtleties  of  Blackstone,  recurs  to  the  healthier 
doctrines  of  Bracton.  As  arising  out  of  this  ele- 
mentary principle,  another  principle  is  laid  down, 
that  general  pleading  is  sufficient  until  the  point 
in  dispute  is  arrived  at.  And,  in  order  to  carry  it 
out,  the  largest  possible  power  of  amendment  is 
allowed  so  far  as  necessary  to  determine  in  the 
existing  suit  the  real  matter  in  controversy 
between  the  parties,  without  any  limit  or  condition 
except  such  as  the  obvious  justice  of  the  particular 
case  may  dictate.  And  where  this  extensive  power 
cannot  be  applied  provision  is  made  for  prevent- 
ing, even  after  verdict,  a  miscarriage  of  justice 
through  misapprehension  or  mistake.     Such  were 
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the  salutary  provisions  of  the  act  of  1852  as 
respects  pleading.  But  it  was  not  restricted  to 
pleading.  Provision  was  made  for  trial  of  ques- 
tions without  pleading — questions  of  fact  by  issue^ 
questions  of  law  by  special  case;  it  being  also 
provided  that  on  the  finding  judgment  might  be 
entered  for  payment  of  any  sum  of  money,  the 
right  to  which  the  finding  resolved.  And,  for  the 
first  time  in  the  history  of  English  law,  power  was 
given  to  sue  either  British  subjects  or  foreigners 
residing  out  of  the  jurisdiction  of  the  Courts  of  this 
country.  Nor  was  this  all;  some  attempt  was 
made  towards  the  attainment,  or  rather  the  res- 
toration of  a  speedy  •  adjudication  in  matters  of 
mere  debt  or  money  demand,  partly  by  providing 
that  by  means  of  special  indorsement  on  the  writ 
judgment  might  be  signed  thereupon,  and  partly 
by  facilitating  the  procedure  on  judgment  by  de- 
fault. 

Such  was  the  ample  scope  of  the  Common  Law 
Procedure  Act  of  1852.  But  large  as  it  was  it 
was  far  from  doing  all  that  was  to  be  done ;  and 
the  same  commissioners  recommended  in  a  second 
report  still  further  improvements,  which,  with  the 
warmest  judicial  and  legislative  approval,  were  soon 
carried  out ;  and  this  year  a  second  Common  Law 
Procedure  Act  supplied  some  defects  of  the  first, 
and  introduced  some  still  more  important  improve- 
ments in  our  system  of  civil  judicature.  Of  these 
the  first  and  perhaps  the  most  important  is  a  prac- 
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tical  reyiyal  of  the  ancient  procedoie  in  matters  of 
account — a  compulsory  reference  to  an  arbitrator — 
the  only  difference  being  that  he  is  appointed  by 
the  parties  instead  of  by  the  Courts  and  that  he  is 
to  be  arbitrator,  not  merely  auditor.  Arbitrators 
may  state  special  cases  for  the  opinion  of  the 
Courts  and  judges  may  direct  special  cases  on 
matters  of  law  or  issues  on'  matters  of  fact^ 
without  waiting  for  the  consent  of  the  parties,  and 
with  such  consent  the  judge  may  try  questions  of 
&ct.  The  jurisdiction  by  arbitration  is  extended 
by  enacting  that  every  agreement  or  submission  to 
arbitration  may  be  made  a  rule  of  Court  by  either 
party  (and  so  irreversible  and  enforceable)  unless  it 
contain  an  ewpress  stipulation  that  it  shall  not  be. 

Among  various  improvements  in  our  system 
of  trial,  the  most  important  are  a  provision  for 
stamping  documents,  so  as  to  prevent  parties  being 
defeated  by  stamp  objections,  and  a  provision  for 
a  tribunal  of  appeal  on  motions  for  new  trials. 
There  are  some  novel  and  most  important  pro- 
visions with  respect  to  the  obtaining  of  evidence, 
power  being  given  to  judges  to  direct  oral  exami- 
nations of  witnesses  or  parties  before  trial,  or  to 
permit  the  parties  to  a  suit  to  examine  each  oth^ 
on  written  interrc^tories  before  trial,  so  as  to  ob- 
tain all  the  advantages  of  a  bill  of  discovery ;  and 
power  is  also  given  to  the  judges  to  allow  inspec- 
tion of  any  property  the  inspection  of  which  may 
be  material  to  the  proper  determination  of  the 
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matter  in  dispute.  A  procedure  is  provided  for 
attaching  the  debts  of  a  judgment  debtor  after 
tbe  manner  of  the  custom  of  foreign  attachment 
in  the  city  of  London,  A  plaintiff  may,  by  writ 
of  mandamus^  call  on  the  Courts  to  compel  the 
defendant  to  fulfil  any  duty  in  the  fulfilment  of 
which  the  plaintiff  is  personally  interested,  thus 
rendering  an  action  at  law,  a&  of  old,  a  means  of 
enforcing  the  performance  of  any  duty,  not  merely 
of  obtaining  pecuniary  compensation  for  its  breach. 
And,  on  the  other  hand,  a  plaintiff  may  likewise 
in  any  action  have  an  injunction  against  the  re- 
petition of  the  injury  for  which  he  sues,  thus 
restoring  to  the  Courts  of  law  that  important  de- 
partment of  their  jurisdiction  which  had  been 
usurped  by  Courts  of  equity.  And,  finally,  a  great 
step  is  made  towards  that  fusion  of  law  and  equity 
which  is  the  grand  consummation  of  legal  reforma- 
tion by  providing  for  the  admission  of  equitable 
defences  in  Courts  of  law. 

Such  are  the  chief  provisions  of  the  act  just 
passed,  the  scope  of  which  is  certainly  wider  and 
bolder  than  any  other  that  has  ever  been  passed, 
and  the  operation  of  which  cannot  fail  to  have  a 
most  powerful  influence  on  our  social  system,  and 
which  cannot  fail  to  act  more  surely  in  that  it  is 
not  a  body  of  mere  arbitrary  and  untried  enact- 
ments, but  rather  the  restoration  of  principles 
which  have  been  sanctioned  by  experience,  long 
before  they  were  renewed,  after  long  oblivion,  to 
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meet  the  requirements  of  modem  society;  the 
whole  object  of  the  measures  being  to  unshackle 
justice  from  the  fetters  of  technicality,  remove 
obstacles  from  her  path,  and  allow  her  to  go  on 
in  her  course^  assisted  by  the  ancient  union  of  law 
and  equity. 
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SYNOPSIS 

OF  THE 

COMMON    LAW  PROCEDURE  ACTS 

or  1852  AKD  1864. 


Common  Law  Peocedtjee  Act  of  1852  (a).  — 
Personal  actions  to  be  commenced  by  writ  of  sum- 
mons (b). 

Writ. — (Sect.  2).  The  writ  of  summons  and  copy 
must,  in  actions  for  debt,  be  endorsed  with  amount 
of  debt  and  costs  (sect.  7)  (c).  "Where  the  de- 
fendant resides  within  the  jurisdiction  of  the  court 
(i.  e,,  in  England),  and  the  claim  is  for  a  debt,  or  a 
demand  in  the  nature  of  a  debt,  as  a  bill,  or  bond,  or 
guarantee,  the  plaintiff  should  endorse  the  writ  and 
copy  specially  with  the  particulars  of  his  claim  (sect. 
25)  ;  no  further  particulars  need  then  be  delivered  if 
he  have  to  declare  (unless  by  order  of  a  judge)  ;  writ 
to  be  personally  served  unless  under  order  of  judge 


(a)  15  &  16  Vict.  c.  76. 

(b)  No  statutes  are  expressly  repealed,  but  many  particular 
provisions  of  previous  statutes  are  expressly  or  impliedly,  and 
nearly  the  whole  of  the  Uniformity  of  Process  Act,  2  Will.  IV. 
c.  39,  is  so  by  substituted  provisions. 

,(c)  With  respect  to  rules  of  practice,  the  new  rules  of  H.  T., 
17  Vict.,  made  under  the  authority  of  this  act,  repeal  expressly  all 
previous  written  rules  (so  that  the  rules  of  Will.  IV.  are  repealed,  ex- 
cept so  far  as  re-enacted  in  this  act),  but  not  unwritten  rules  of  prac- 
tice, except  so  far  as  expressly  or  by  necessary  implication  repealed 
by  the  new  rules ;  for  whiclk  see  Appendix.  By  sect.  223  of  the 
present  act,  judge  may  make  any  new  rules  vnth  respect  to  any 
matter  therein  contained  relative  to  practice  or  pleading. 
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(sect.  17)  ;  and  if  defendant  do  not  appear,  and  the 
writ  have  been  endorsed  specially,  declaration  need 
not  be  delivered,  but  final  judgment  can  be  signed  on 
the  writ  (sect.  27)  ;  but  if  the  writ  have  not  been  so 
indorsed,  there  must  be  declaration  filed,  and  in  such 
cases  costs  of  declaration  will  not  be  recoverable  on 
judgment  by  default  for  want  of  plea  (sect.  28).  Con- 
current writs  may  be  issued  within  six  months  of  the 
issuing  of  the  original  (sect.  9),  for  service  in  or  out  of 
the  jurisdiction  of  the  courts  (sect.  22),  or  the  same 
writ  may  be  served  in  any  county  (sect.  14).  Omis- 
sions, either  in  writ  or  copy,  shall  not  render  it  void, 
but  irregular,  and  it  may  be  amended  (on  terms)  on 
appKcation  to  the  court  or  judge  (sect.  20^,  and  so  a 
mistake  in  the  form  of  writ  issued  may  be  corrected 
by  a  judge  without  costs  (sect.  21).  The  provisions  of 
2  Wni.  IV.  c.  39,  as  to  alias  a,nd pluries  writs  repealed 
(sect.  10^ ;  but  writs  may  be  renewed  within  six 
months,  for  six  months  more  (and  so  on,  as  may  be 
necessary),  being  re-stamped  with  date  of  renewal 
(sect.  11) ;  and  the  suit  shall  commence,  for  all  pur- 
poses, fipom  the  original  date  of  the  writ  (sect.  13). 
These  provisions  for  renewal  apply  to  writs  issued 
before  the  act  (sect.  12).  Proceemng  for  distringas  to 
compel  appearance  abolished  (sect.  24) ;  and  when  de- 
fendant knows  of  writ  or  wilfully  evades  service,  the 
court  or  judge  may,  on  affidavit  of  reasonable  efforts 
having  been  made  to  serve,  allow  a  plaintiff  to  proceed 
as  if  service  had  been  effected  (sect.  17).  Where  de- 
fendant, if  a  British  subject,  resides  any  where  out  of 
England  (except  Scotland  or  Ireland),  a  writ  may  be 
issued  for  service  out  of  jurisdiction,  as  to  service  of 
which  the  same  provision  is  made,  and  time  for  ap- 
pearance to  which  is  to  be  regulated  by  the  distance 
of  his  place  of  residence  from  Eagland  (sect.  18)  ;  or  if 
it  be  uncertain  whether  the  defendant  be  in  England 
or  abroad,  concurrent  writs  may  issue  for  service  in 
and  out  of  England  (sect.  22)  ;  and  similar  provisions 
apply  to  a  foreigner  residing  out  of  England  (sect.  19). 
Appearance, — Appearance  need  never  be  entered 
by  plaintiff  for  defendant  (sect.  26)  ;  and  distringas 
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to  compel  appearance  abolished  (sect.  24)  ;  but  upon 
non-appearance,  if  the  writ  be  specially  endorsed 
(sect.  25),  judgment  may  be  signed  thereon  by  leave  of 
judge  (sect.  27).  If  it  be  not  so  endorsed,  the  decla- 
ration may  be  filed  (sect.  28).  Defendant  may  appear 
at  any  time  before  judgment,  and  if  after  the  time 
stated  in  the  writ,  will  be  in  the  same  position  as  if 
he  had  appeared  in  proper  time  (sect.  29).  And  if  the 
writ  have  been  specially  endorsed,  and  only  some  out 
of  several  defendants  appear,  judgment  may  be  signed 
against  those  only  who  have  not  appeared,  and  execu- 
tion may  be  issued  against  them  ;  in  which  case  (».  e., 
after  execution  against  them),  he  shall  be  taken  to 
have  abandoned  his  action  against  those  who  have 
appeared :  or,  hefore  execution  against  the  others,  he 
may  declare  against  those  who  have  appeared  (sect.  83). 

Nonjoinder  or  mi»joinder  of  plaintiffs  may  be 
amended  by  the  court  or  judge  before  (sect.  34)  or 
at  the  trial  (sect.  35),  unless  notice  of  plea  or  abate- 
ment have  been  delivered,  in  which  case  plaintiff  may 
amend  the  writ  and  continue  the  action,  which  then 
dates  from  such  amendment  (sect.  35,  86,  38)  ;  mis- 
joinder of  defendant  may  be  amended  before  or  at  the 
trial  (sect.  87),  and  on  plea  of  abatement  for  non- 
joinder proceedings  may  be  amended  (sect.  38)  ;  and 
defendant  will  not  be  entitled  to  costs  of  plea  in 
abatement,  if  it  appear  at  the.trial  that  any  of  the 
persons  mentioned  in  the  plea  were  not  liable,  but  he 
will  be  liable  to  the  plaintiff  for  the  costs  which  the 
plaintiff  will  have  incurred  to  the  defendants  who  are 
so  found  not  liable  (sect.  39). 

Joinder  of  Causes  of  Action, — Claims  by  husband 
and  wife  may  be  joined  with  claims  in  right  of  the 
husband  (sect.  40)  ;  and,  generally,  causes  of  action, 
of  whatever  kind,  by  or  ag:ainst  the  same  parties  and 
in  the  same  right,  may  be  joined  (except  m  replevin 
OP  ejectment) ;  and  if  two  or  more  are  local  and 
arising  in  different  counties,  the  same  may  be  laid  in 
either,  subject  to  a  power,  in  the  court  or  judge,  to 
order  separate  trials  (sect.  41). 

Determination  of  Games  without  Pleadings, — If  the 
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parties  are  agreed  as  to  the  question  oifact  to  be  de- 
cided, they  may,  after  writ  and  before  judgment,  by 
consent  and  order  of  a  judge,  and  if  they  have  a  bond  fide 
interest  in  it,  and  it  be  fit  to  be  tried,  have  it  raised 
for  trial,  without  pleadings,  in  form  as  follows  (sect. 
42)(a):- 

"  Queen's  Bench,  &c. — Whereas  A.  B.  has  sued 
C.  J).,  and  affirms  and  denies 

(stating  the  questions  of  fact),  and  it  has  been  or- 
dered by,  &c.,  that  the  said  question  shall  be  tried 
by  a  jury  ;  let  the  same  be  tried  accordingly." 

And  the  parties  may  enter  into  an  agreement  in 
writing,  embodied  as  an  order,  that  a  sum  of  money, 
to  be  fixed  by  them  or  ascertained  by  a  jury,  shall  be 
paid  by  one  to  the  other  with  or  without  the  costs 
(sect.  43).  Judgment  may  be  entered  thereupon,  and 
execution  issue  forthwith,  unless  otherwise  ordered  or 
agreed  (sect.  44).  The  judgment  will  have  the  same 
effect  as  an  ordinary  action  (sect..  45).  After  writ  and 
before  judgment,  questions  of  law  may  be  raised  by 
special  case  (sect.  46)  (5)  ;  and  a  similar  agreement  as 
to  payment  of  money  may  be  entered  into  (sect.  47). 
Costs,  in  the  absence  of  any  agreement  otherwise, 
in  general  would  follow  the  event  (sect.  48). 

Pleadings, — Neither  in  the  declaration  nor  any 
other  pleadings  need  statements  purely  formal  be  in- 
serted (sect.  49,  64,  Q^,  66^  67),  nor  will  it  be  objec- 
tionable on  any  ground  heretofore  held  ground  for 
special  demurrer  (sect.  51).  But  if  pleading  iS  so 
framed  as  to  prejudice,  embarrass,  or  delay  the  fair 
trial,  application  may  be  made  to  a  judge  (sect.  52). 
Profert  need  not  be  made,  nor  will  it  entitle  defendant 
to  over  if  it  be  made  (sect.  55).  But  a  party  is 
entitled  to  set  out  in,  and  as  part  of,  his  own  pleading 
any  document  referred  to  in  his  opponent's  (sect. 
56)  (c).    In  all  cases  general  averments  will  suffice 

(fl)  And  by  the  Common  Law  Procedure  Act  of  1854  they  may 
have  it  tried  by  i\\tj%idge.     See  post, 

{jb)  And  by  Common  Law  Procedure  Act  of  1854,  arbitrator 
may  state  special  cases. 

(c)  As  to  having  a  copy  of  it  for  the  purpose  of  pleading,  no 
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(sect.  61),  and  especially  in  actions  on  contracts 
averments  of  performance  may  be  general  (sect. 
57)  ;  or  in  actions  of  libel  or  slander  the  plaintiff 
may  generally  aver  the  words  complained  of  were 
used  in  a  defamatory  sense  described  (sect.  61). 
Nor  will  the  declaration  or  plea  be  objectionable  on 
demurrer,  unless  it  do  not  set  forth  mfficient  ground 
of  action,  defence,  or  reply  (sect.  50.)  Eules  to  de- 
clare,'to  plead,  reply,  or  rejoin,  shall  not  be  required, 
but  a  four  days'  notice,  wtich  may  be  separate  or 
indorsed  (sect.  63).  Time  for  pleading  within  the 
jurisdiction  is  to  be  always  eight  days  (sect.  63). 
Fleas  are  simply  to  commence  thus : — 

"The  defendant,  by  A.  B.  his  attorney  (or  in 
person),  says  that  (stating  the  defence  shortly,  and 
generally,  in  simple,  plain,  language),  and  for  a  second 
plea  says,  that,'*  &c. ;  and  no  formal  conclusion  is 
necessary  (sect.  67),  whether  defence  arise  before  or 
after  the  action  (sect.  68). 

A  plea  is  sufficient  if  good  in  substance  (sect.  60, 
51),  and  whether  it  treat  the  declaration  as  framed  in 
contract  or  in  tort  (sect.  74)  ;  and  counsel's  signa- 
ture is  not  necessary  (sect  85).  Defendant  may  tra- 
verse all  that  is  traversable  on  the  declaration  in  one 
general  plea,  or  deny  any  one  material  allegation 
(sect.  76)  ;  and  he  m^-y  (by  leave)  plead  and  demur 
at  the  same  time  to  the  same  count,  upon  affidavit  (if 
required  by  the  judge)  that  his  pleas  are  true  in  fact, 
and  that  he  is  advised  the  count  is  bad  in  law  (sect. 
80)  ;  or  he  may  plead  several  matters,  on  affidavit,  if 
required  by  the  judge,  that  his  pleas  are  true  (sect.  81), 
without  a  rule  of  court  (sect.  82) ;  and  all  objections, 
on  the  ground  that  they  are  founded  on  the  same 
ground  of  defence,  are  to  be  heard  upon  the  summons 
to  plead  several  matters  (sect.  83).  If  several  pleas 
pleaded  without  leave  (except  in  specified  cases)  judg- 
ment may  be  signed  (sect.  84,  86).    Money  may  be 

no  provision  is  made  by  this  act,  but  it  is  left  at  common  law  and 
to  the  Evidence  Act,  14  &  15  Vict.  c.  99,  s.  6,  amended  by  17  & 
18  Vict  c.  125,  the  Common  Law  Procedure  Act,  1854. 
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paid  into  court  (in  all  actions  but  some  specified)  with- 
out rule  or  order,  except  in  the  case  oi  one  or  more 
of  several  defendants  (sect.  70,  72),  and  the  form 
is  simply  as  follows : — 

"  The  defendant,  by,  &c.  (or  in  person),  brings  into 
court  the  sum  of  I,,  and  saj's  that  the  said  sum  is 
sufficient  to  satisfy  the  claim  of  the  plaintiff  in  respect 
of  the  matter  herein  pleaded  to,"  (sect.  71)  which 
allegation  of  sufficiency  may  be  traversed  (sect.  73). 
Pleas  are  to  be  construed  d'stributively,  and  if  so 
much  as  shall  be  sufficient  answer  to  part  be  proved, 
verdict  for  such  part  shall  be  entered  for  defendant 
(sect.  75).  Replication  may  traverse  all  that  is  tra- 
versable in  a  special  plea  in  one  general  traverse,  or 
may  deny  any  material  allegation  in  it  (sect.  77)  ;  and 
so  of  any  subsequent  pleading  (sect.  78)  ;  and  either 
party  may  plead  thus  :  "  Plaintiff  joins  issue  on  the 
first  plea," — which  shall  be  deemed  a  denial  of  its 
substance,  and  an  issue  thereon  (sect.  79).  And 
plaintiff  may  reply  and  demur,  or  reply  several  mat- 
ters to  the  same  plea,  under  the  same  regulations  as 
to  pleadings  (sect.  80,  81).  Only  one  new  assign-r 
ment  allowed  td  any  number  of  pleas  (sect.  87),  and 
pleas  not  to  be  repeated  thereto  except  by  leave 
(sect.  88) ;  frivolous  demurrers  may  be  set  aside 
(sect.  89)  ;  after  amendment  of  any  pleading,  opposite 
party  is  to  plead  within  time  in  original  notice  to 
plead,  or  within  two  days  after  amendment  (which- 
ever last  expires)  except  by  leave,  otherwise  ori- 
ginal pleadings  to  stand  (sect.  90).  The  forms 
given  in  the  act  shall  be  sufficient,  or  any  similar 
torms  expressing  the  substance  without  prolixity 
(sect.  91). 

Judgment  hy  Default  in  all  actions  for  liquidated 
demands  is  to  be  final  (sect  93),  and  where  the 
damages  are  matters  of  calculation  writ  of  inquiry  is 
not  to  be  necessary,  but  (by  leave)  the  amount  is  to 
be  ascertained  by  the  master,  vdth  such  proceedings 
and  powers  as  are  requisite  (sect.  94),  and  rule  to 
compute  is  no  longer  required  (sect.  92).  Distinction 
between  debt  and  damages   done  away   with,  and 
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verdicts  or  judgments  to  be  merely  for  a  sum  of 
money  (sect.  95). 

TnaL — Notice  of  trial  is  to  be  ten  days  in  all  cases, 
unless  otherwise  ordered  (sect.  97),  and  six  day^s' 
countermand  of  notice  will  suffice,  unless  short  notice 
of  trial  have  been  given,  when  two  days  will  be  suf- 
ficient (sect.  98).  Act  of  Geo.  II.  as  to  judgment  as 
in  case  of  nonsuit  for  not  proceeding  to  trial  repealed 
(sect.  100),  and  if  plaintiff  neglect  to  bring  issue  to 
trial,  in  town  causes  during  or  before  the  term  after 
the  term  or  vacation  in  which  issue  was  joined ;  and 
in  country  causes  where  issue  joined  in  or  before 
Hilary  or  Trinity  Term,  at  or  before  the  second 
assizes  following  such  term ;  if  issue  joined  in  or 
before  Easter  or  Michaelmas  Term,  at  or  before  the 
Jlrst  assizes  after  such  term,  defendant  may  give 
twenty  days^  notice  to  plaintiff  to  bring  it  on  at  the 
sittings  or  assizes  next  after  expiration  of  notice ;  and 
if  he  fail  to  do  so,  defendant  may  suggest  this  on  the 
record,  and  sign  judgment  for  his  costs  (sect.  101 V 
Nisi  prius  records  need  not  be  sealed  or  **  passed," 
but  simply  delivered  to  the  officer  to  be  entered 
(sect.  102).  Jury  process  is  abolished  (sect.  104). 
Precept  is  to  be  issued  by  judges  of  assize  to  sheriff 
to  summon  jurors  for  all  issues,  civil  or  criminal 
(sect.  105),  according  to  Jury  Act,  6  Geo.  IV.  c.  50 
(sect.  106, 107),  except  that  the  judge  may  either  by 
his  precept  direct  a  sufficient  number  of  special  jurors 
to  be  summoned,  or  that  a  special  jury  be  struck  under 
the  former  practice  (sect.  108).  If  notice  of  special 
jury  be  given  only  for  delay,  judge  may  order  the 
cause  to  be  tried  by  a  common  jury  (sect.  Ill)  ;  and 
if,  through  notice  not  having  been  given  to  sheriff,  a 
special  jury  do  not  attend,  the  cause  may  be  tried  by 
a  common  jury  (sect.  113).  Defendant's  right  to  try 
by  proviso  preserved  (sect.  116),  writ  of  view  not 
necessary,  but  view  to  be  by  rule  or  order  (sect. 
114). 

Admission^  Production,  and  Inspection  of  Documents. 
-—Notice  to  admit  to  have  the  same  effect  as  order  of 
judge  under  previous  practice  (sect.  117, 118).     Any 
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proof  of  admissions  to  be  by  affidavit  annexing  tbem 
(sect.  118),  and  so  of  notice  to  produce  (sect.  119). 

Eccecution, — In  causes  tried  out  of  term,  execution 
may  issue  in  fov/rteen  days,  unless  otherwise  ordered 
(sect.  120).  Ground  writs  not  necessary,  but  writs 
may  issue  at  once  into  any  county  witnout  a  sug- 
gestion (sect.  121),  and  go  direct  to  the  sheriffs  of 
counties  palatine  (sect.  122).  Poundage  fees  and 
expenses  of  execution  may  be  levied  in  all  cases  (sect. 
123).  "Writs  unexecuted  are  to  remain  in  force  only 
a  year  unless  renewed,  but  before  expiration  may  be 
renewed  by  re-stamping  (sect.  124,  125).  Sheriff  or 
gaoler  may  discharge  debtor  on  written  order  of 
attorney  for  plaintiff,  unless  sheriff  order  to  the  con- 
trary, (sect.  126).  Persons  in  custody  of  court  may 
be  charged  in  execution  without  habeas  corjms,  by 
judge's  order,  on  affidavit  of  a  judgment  being  signed 
and  not  satisfied,  and  service  of  order  on  keeper  of 
prison  shall  operate  as  detainer  (sect.  127). 

Bevivor, — Limitation  of  a  year  and  day,  within 
which  execution  might  issue  without  scire  faciasy 
extended  to  six  years,  without  revivor  (sect.  128). 
After  six  years,  or  after  a  change  (by  death  or  other- 
wise) of  the  parties  entitled  or  liable  to  execution,  if 
it  is  made  manifestly  to  appear  that  the  party  apply- 
ing is.  so  entitled,  a  suggestion  may  be  entered  6y 
leave  of  court  or  judge  (sect.  129,  130)  or  writ  of 
revivor  may  issue,  reciting  the  reason,  and  calling  on 
the  opposite  party  in  eight  days  to  show  cause ;  the 
proceeaings  whereon  shall  be  the  same  as  in  ordinary 
actions  (sect.  131)  ;  and  so  of  writs  of  scire  facias  in 
other  cases,  as  against  members  of  joint-stock  com- 
panies, or  by  or  against  a  husband  (sect.  132).  Writ 
of  revivor  to  issue  within  ten  years  without  rule  or 
order;  within  fifteen  years  with  a  rule  of  court  or 
judge's  order ;  after  fifteen  years,  with  a  rule  to 
show  cause  (sect.  134).  Notice  in  writing  will  be 
sufficient  appearance  to  the  writ  (sect.  13!3);  and 
on  default  of  appearance,  plaintiff  may  have  execution 
(sect.  131). 

J>eath,  Marriage,  or  Bankruptcy, — On  death  of  one 
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or  more  of  several  plaintiffs  or  defendants,  action  is  to 
be  continued  by  suggestion^  according  to  8  &  9  Will.  III, 
c.  11,  8.  7  (sect.  135);  on  death  of  sole  plaintiff  or 
defendant,  action  also  to  be  continued  by  Ms  legal 
representative,  by  suggestion  (sect.  137,  138).  Death 
of  either  party  between  verdict  and  judgment  shall 
not  be  error,  so  as  the  judgment  be  entered  within 
two  terms,  17  Car.  11.  c.  8  (sect.  139).  In  case  of 
death  of  either  sole  plaintiff  or  defendant  between 
interlocutory  and  finil  judgment,  writ  of  revivor  to 
issue,  8  &  9  Will.  IV.  c.  11,  s.  6  (sect.  140).  On 
marriage  of  female  plaintiff  or  defendant,  action  shall 
not  abate ;  and  in  case  of  judgment  against  her,  it 
may  be  executed  either  against  the  wife  alone,  or  with 
suggestion  or  writ  of  revivor  agaiQst  husband  and 
wife ;  and  in  case  of  judgment  for  her,  execution  may 
issue  by  authority  of  nusband  toithout  revivor  or 
suggestion  (sect.  141).  In  case  of  bankruptcy  or 
insolvency  of  plaintiff,  defendant  cannot  plead  it  in 
bar,  unless  assignees  have  neglected  or  refused  to 
continue  the  action,  and  give  security  for  costs  within 
such  reasonable  time  as  judge  may  order  (sect.  142). 

Arrest  of  Judgment,  and  Mrror. — On  motion  for 
arrest  of  judgment,  or  judgment  non  obstante  veredicto, 
the  party  whose  pleading  is  objected  to  for  the  non- 
averment  of  a  fact  may  stsggest  it  (a) ;  and  in  eight 
days  the  suggestion  U  to  be  pleaded  to  and  tried  as  an 
ordinary  issue  (sect.  143).  If  the  suggestion  be  found 
true,  th!e  party  making  it  to  have  costs  thereof,  with 
general  judgment;  if  found  untrue,  the  opposite  party 
to  be  entitled  to  costs  of  suggestion  (sect.  144). 
Party  against  whom  judgment  is  given  to  be  entitled 
to  costs  of  all  such  issues  as  he  succeeds  upon 
{sect.  145). 

Srror  must  be  brought  within  sis  years  (instead  of 
twenty),  except  party  is  under  disabilities  (sect.  146, 


(a)  That  is,  unless  the  case  comes  within  sect.  222  as  to  amend' 
ment. 
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147) ;  a  writ  of  error  is  not  necessary,  and  the  pro- 
ceeding is  to  be  a  step  in  the  cause  (sect.  148). 

Error  in  law  to  be  brought  by  delivering  to  master  a 
memorandum.  Service  of  master's  note  of  receipt  of 
this  memorandum  (with  grounds  of  error)  to  be  super- 
sedeas (sect.  150) ;  but  execution  not  to  be  stayed  upon 
supersedeas  (without  special  orders),  imless  bail  be  put 
in  within  j^wr  days  after  lodging  memorandum  of 
error  or  signing  of  judgment,  or  before  execution 
executed,  according  to  6  Geo.  IV.  c.  96,  whether  an 
error  in  law  or  fkct  (sect.  151).  Assignment  or 
joinder  in  error  not  necessary,  and  suggestion  sub- 
stituted in  the  same  form  as  writ  of  error,  or  to  like 
effect,  unless  defendant  in  error  give  four  days'  notice 
to  ** assign  error,"  as  under  the  previous  practice;  in 
which  case,  plaintiff  in  error  must  do  so  in  ten  days, 
and  defendant  must  in  ei^ht  days  plead  thereto  in  bar 
(sect.  152).  EoU  to  be  made  up  within  ten  days  of 
service  of  writ  of  error  (sect.  143).  Error  may  be 
brought  by  one  of  several  parties  (sect.  154).  Court 
of  error  may  give  such  judgment  and  award  such 
process  as  the  court  below  (sect.  157).  Error  ia  fact 
to  be  brought  by  delivering  to  master  a  memorandum 
in  a  certain  form,  with  affidavit  of  the  £BLct. 

On  death  of  plaintiff  in  error,  legal  representatives 
mav  continue  on  stiggestion  (sect.  163),  or  death  of 
dej&ndant)  on  ten  days'  notice  (or  less,  with  leave  of 
judge),  without  scire  facias  (sect.  166).  In  case  of 
marriage,  proceedings  to  be  continued  as  in  an  action 
(sect.  167). 

IJjectment, — "Writ  to  issue  in  a  form  (or  to  like 
effect),  (sect.  168),  directed  to 

"A.,  B.,  C,  and  all  persons  entitled  to  defend 
the  possession  of  the  property  " — (describing  the  pro- 
perty with  reasonable  certainty  as  to  particulars ;  and 
if  it  be  not  so  described,  "  better  particulars  "  can  be 
obtained)  (sect.  175) — **  to  the  possession  whereof  A., 
B.,  and  0.,  or  some  or  one  of  them,  claim  to  be  (or  to 
have  been  on  and  since  the  day  of         A.D.        ) 

entitled,  and  to  eject  all  other  persons  therefrom;" 
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calling  on  them,  or  such  of  them  as  deny  the  alleged 
title,  within  sixteen  days  after  service,  to  appear  to  de- 
fend the  said  property,  or  such  part  thereof;  in  default 
whereof  judgment  may  be  signed,  and  they  turned  out 
of  possession.  Sect.  168.  Writ  shall  bear  teste  of  the 
day  on  which  it  is  issued,  and  be  in  force  for  three 
months ;  and  as  to  name  and  residence  of  attorney  or 
plaintifl^  same  practice  as  to  common  writ  of  summons 
(sect.  169) ;  writ  served  as  declaration  hitherto  has 
been ;  or  as  judge  may  order ;  and  in  case  of  vacant 
possession,  by  posting  a  copy  on  door  of  dwelling- 
house  or  other  conspicuous  pari;  of  property  (sect.  170) . 
Any  defendant  named  in  the  writ  may  appear  (sect. 
171),  or  a  landlord  (sect.  172),  but  if  the  defence  be 
limited  to  part  of  the  property,  then  notice  must  be 
given  (sect.  174).  Or  any  other  person  not  named  in 
writ  may,  by  leave  of  court  or  judge,  be  allowed  to  ap- 
pear ana  defend,  on  filing  affidavit  that  he  is  in  posses- 
sion of  lands,  by  himself  or  tenant  (sect.  172) .  Tenants 
must  give  notice  to  landlords  (sect.  209,  re-enacting 
11  Greo.  II.  c.  19) ;  there  may  be  confessions  by  one 
of  several  defendants  defencting  separately  for  part 
(sect.  204),  or  by  one  of  several  who  defend  for  the 
same  property  (sect.  205) ;  and  if  one  of  them  die 
others  may  defend  (sect.  199) ;  claimant  may  discon- 
tinue by  notice  (sect.  200),  or  one  of  several  claimants 
(sect.  201).  In  defiiult  of  appearance,  plaintiff  may 
sign  judgment  in  a  certain  form,  or  to  like  effect. 
Aid  if  on  appearance  entered  defence  be  limited  to 
part,  judgment  may  be  signed  as  to  the  rest  in  a  cer- 
tain form,  or  to  like  effect  (sect.  177).  In  case  of  ap- 
pearance entered  issue  may  be  made  up  without  plead- 
ings by  the  claimants,  in  the  same  form  as  the  above, 
to  the  end  of  writ,  and  then  stating,  that  the  defendant 
has  appeared  and  defended  for  the  whole  of  the  land 
therein  mentioned ;  "  therefore  let  a  jury  come,"  <&;c. 
(sect.  178)  ;  special  case  maybe  stated  (sect.  179).  If 
there  be  default  on  going  to  trial  defendant  may  give 
claimant  twenty  days'  notice  and  on  default  to  try  sign 
judgment  (sect.  202).    At  the  trial  the  verdict  may  be 
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taken  for  part  of  the  premises  (sect.  180),  or  even  tbougb 
the  title  may  have  expired  before  trial  (sect.  182).    On 
verdict  for  a  defendant  judgment  may  be  signed  for  his 
costs  (sect.  186) ;  on  any  judgment  for  recovery  of  pos- 
session and  costs  there  maybe  separate  writs  (sect.  187); 
on  defence  "bj  joint  tenants^  tenants  in  common,  or  co* 
parcener,  affidavit  may  be  filed  denying  any  ouster  of 
claimant,  and  the  question  of  actual  ouster  shall  be  part 
of  the  issue  at  the  trial  (sect.  188).   Death  of  a  claim* 
ant  or  defendant  shall  not  abate  action,  but  it  may  be 
continued  as  described  (sect.  190).    By  suggestion  on 
death  before  trial  where  right  survives  (sect.  191);  or 
where  it  does  not  (sect.  192) ;  or  on  death  of  one  of 
several  claimants  having  obtained  verdict  (sect.  193)  ; 
or  on  death  of  sole  claimant,  where  right  does  not  sur- 
vive (sect.  194);  or  on  death  of  defendants  (sects^ 
195,  196).     On  death  of  all  defendants  after  verdict, 
claimant  may  have  judgment  and  execution  without 
suggestion  or  revivor  (sect.  197) ;  on  death  of  defend- 
ant defending  separately  property  for  which  others 
abo  defend,  judge  may  allow  his  legal  representative, 
or  the  person  at  his  death  in  possession,  to  defend 
(sect.  199).     Provision  for  discontinuance  by  notice 
(sects.  200,  201),  and  for  confession  of  action  (sect. 
203),  by  one  of  several  defendants  (sects.  204,  205). 
Formal  entry  of  judgment  unnecessary  for  purpose  of 
execution  (sect.  206).    The  effect  of  a  judgment  in 
ejectment  shall  be  the  same  as  heretofore  (sect.  207). 
Error  may  be  brought  as  in  other  actions,  after  special 
verdict  or  bill  of  exceptions,  or  by  consent  after  special 
case  stated,  but  except  in  cases  of  consent  execution 
not  to  be  stayed  unless  on  bail  to  double  yearly  value 
(208).     Summary  procedure  by  landlord  for  non-pay- 
ment of  rent,  re-enacting  4  Geo.  IV.  c.  28,  ss.  2 — 4 
(sects.  210,  211,  212).    Procedure  by  landlord  against 
tenant  holding  over,  re-enacting  1  Geo.  IV.  c.  17,  s.  1 
(sect.  213) ;  on  trial  of  ejectment  between  landlord 
and  tenant,  juries  may  give  mesne  profits  down  to 
verdict  or    day  specified  therein   (sect.   214)  ;  and 
execution  not  stayed  except  by  consent  or  on  secu- 
rity (sect.  215) ;  1  Geo.  IV.  c.  87,  s.  3,  as  to  re- 
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cognizances,  re-enacted  (216).  Froyision  as  to  land- 
lord recovering  possession  of  lands  after  service  of 
writ  in  ejectment  (sect.  217).  7  Geo.  II.  c.  20,  s.  1, 
as  to  mortgage,  re-enacted  (sect.  219).  Jurisdiction  of 
courts  preserved  over  the  acticm  to  insure  trial  of  title 
and  ouster  (sect.  221). 

Amendment. — ^Anj  judge  or  cotirt  may  at  all  tiroes 
make  such  amendments  as  may  be  necessary  for  the 
purpose  of  determining  in  the  existing  suit  the  real 
question  in  controversy  between  the  parties  (sect. 
222)  (a). 

New  Eules, — Judge  may  make  new  rules,  or  alter 
the  regulations  of  the  act  (sect.  228),  or  settle  new 
forms  of  writs  (sect.  224). 

Injunctions, — ^Any  court  or  judge  may  stay  all  pro- 
ceedings taken  in  an  action  contrary  to  an  injunction 
from  a  court  of  equity  (sect.  226).  Act  may  be  ap- 
plied to  any  court  of  record  (228) ;  applied  to  counties 
palatine  (229—234). 

(a)  See  Common  Law  Procedure  Act  of  1854. 
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SYNOPSIS    OF    THE    COMMON    LAW 
PEOCEDUEE  ACT  OE  1854. 

An  Act  for  the  further  Amendment  of  the  Process^  Prac- 
tice,  cmd  Mode  of  Pleading  in  and  JSnlarging  the 
Jurisdiction  of  the  Superior  Courts  of  Common  Law 
at  Westminster,  Sfc.     [17  &  18  Vict.  c.  125.] 

I.  Provisions  as  to  compulsory  lUference  of  Causes 
before  Trial, — Sect.  1.  Parties  to  a  cause  may  by  con- 
sent leave  decision  of  any  issue  of  fact  to  the  court, 
provided  it  be  allowed,  either  by  special  order  or  gene- 
general  rule,  and  the  question  shtul  be  decided  by  the 
judge  who  would  have  tried  it  with  a  jury,  with  or 
without  the  assistance  of  the  other  judges  of  the  court. 
Sect.  2.  Two  judges  in  each  of  the  superior  courts 
may  try  causes  at  the  same  sittings  in  London  or 
Westminster.  Sect.  3.  At  any  time  after  writ,  if  it 
appear  to  court  or  judge  that  matter  in  dispute  is 
mere  matter  of  account,  which  cannot  conveniently  be 
tried,  court  or  judge  may  decide  it  summarily,  or 
order  that  it  be  referred  to  arbitrator,  or  to  county 
court  judge.  Sect.  4.  If  it  appear  that  any  item  de- 
pends on  question  of  law  or  fact,  case  may  be  stated 
or  issue  tried  thereon.  Sect.  5.  Arbitrator  on  any 
compulsory  reference,  or  on  any  reference  where  sub- 
mission may  be  made  rule  of  court,  may  (if  not  provided 
to  the  contrary)  state  his  award  wholly  or  in  part  in 
form  of  special  case.  Sect.  6.  On  trial  of  issue  of 
fact  by  judge  under  this  act,  he  may,  if  it  appear 
matter  of  account,  order  it  to  be  referred  to  an  arbitra- 
tor or  to  an  officer  of  the  court  or  judge  of  county  court, 
and  may  try  any  other  question  not  referred.  Sect.  7. 
Proceedings  on  such  arbitrations  to  be  conducted  in 
same  manner,  and  subject  to  same  rules  as  on  refer- 
ence by  consent  under  rule  of  court  or  judge's  order. 
Sect.  8.  And  court  or  judge  may  at  any  time  and  from 
time  to  time  remit  matters  referred  to  arbitrator. 
Sect.  9.  Applications  to  set  aside  awards  on  compul- 
sory references  must  be  made  within  first  seven  days 
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of  the  next  term  after  publication.  Sect.  10.  And 
awards  may  be  enforced  by  leave  of  judge  at  any  time 
after  seven  days  from  publication,  even  thougb  time  for 
application  to  set  aside  has  not  elapsed.  Sect.  11.  If, 
alter  agreeing  to  refer,  any  party  or  parties  bring  any 
action  or  suit,  the  court  or  judge  may  between  appear- 
ance and  answer  (or  plea),  on  ground  being  shown, 
stay  proceedings  in  such  suit  or  action.  Sect.  12.  On 
failure  of  parties  or  arbitrators,  judge  may  appoint  single 
arbitrator  or  umpire.  Sect.  1 3.  When  reference  is  to 
two  arbitrators  and  one  party  fails  to  appoint,  the 
other  party  may  appoint  arbitrator  to  «ict  alone. 
Sect.  14.  Two  arbitrators  may  appoint  an  umpire. 
Sect.  15.  Award  to  be  made  in  three  months,  unless 
parties  or  court  enlarge  the  time.  Sect.  16.  On  award 
to  deliver  possession  of  lands  or  tenements,  capable  of 
being  the  subject  of  an  action  of  ejectment,  court  may 
make  rule  or  order  to  deliver  possession,  which  shall 
have  the  effect  of  judgment  in  ejectment.  Sect.  17. 
Every  agreement  or  submission  to  arbitration  by  con- 
sent may  be  made  rule  of  court  on  application  of 
either  party,  unless  it  contain  provisions  to  the  con- 
traiT. 

II.  Froce&wre  at  5Wa&.— Sect.  18.  Parties  may 
sum  up  their  evidence  to  the  jury.  Sect.  19.  Judge, 
whenever  he  deems  it  right  for  purposes  of  justice, 
may  order  adjournment  of  trial. 

III.  Utddence,  Provisions  as  to, — Sect.  20.  Affirma- 
tion instead  of  oath  allowed  in  aU  cases  of  conscien- 
tious objection.  Sect.  21.  Subject  to  penalties  of  per- 
jury if  false.  Sects.  22,  33.  Par^  may  contradict  his 
own  witness  if  in  the  opinion  of  the  judge  adverse. 
Sect.  24.  Gross-examination  allowed  as  to  previous 
statements  in  writing.  25.  Proof  of  previous  convic- 
tion of  witness  for  felony  or  misdemeanor  may  be 
given  by  certificate  of  officer.  Sect.  26.  Attesting 
witness  need  not  be  called  where  attestation  was  not 
necessary.  Sect.  27.  Disputed  witness  may  be  com- 
pared by  witnesses  with  others  proved  to  be  genuine. 
Sect.  28.  Officer  to  object  to  document  for  omission 
or  insufficiency  of  stamp,  and  document  inadmissible 
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until  duty  and  penalty  (with  one  pound  additional)  be 
paid.  Sect.  29.  The  officer  is  to  receive  the  amount 
which  the  judge  is  to  determine  payable.  Sect.  30. 
No  document  made  or  required  under  the  act  is  to  be 
liable  to  stamp  duty.  Sect.  31.  No  new  trial  to  be 
had  by  reason  of  ruhng  against  stamp, 

IV.  Provisions  as  to  JErroVy  and  Appeals  on  l^ecial 
Case  or  Motion  for  New  Trial — Sect.  32.  Error  may 
be  brought  on  special  case  <as  on  judgment  on  special 
verdict),  unless  parties  agree  to  the  contrary.  Sect. 
33.  On  any  rule  nisi  for  a  new  trial,  or  to  enter  a 
verdict  or  nonsuit,  the  grounds  on  which  it  was 
granted  must  be  stated.  Sect.  34.  And  on  any  ap- 
plication for  rule  to  enter  verdict  or  nonsuit  on  point 
reserved,  party  ultimately  decided  against  may  appeal. 
Sect.  35.  On  applications  for  new  trials  on  ground  of 
misdirection,  party  failing  may  appeal  if  one  judge  dis- 
sent, or  if  court  deem  appeal  proper ;  but  if  the  appli- 
cation is  on  ground  that  verdict  was  against  evidence, 
no  appeal  is  to  be  allowed.  Sect.  36.  Court  of  Ex- 
chequer  Chamber  and  House  of  Lords  to  be  courts  of 
appeal  for  these  purposes.  Sect.  37.  Four  days'  notice 
(or  such  further  notice  as  allowed  by  court  or  judge) 
to  be  given  of  appeals.  Sect.  38.  Notice  of  appesi 
with  bail  (for  sum  recovered  and  costs  if  defendant  ap- 
peal— ^for  costs  if  plaintiff'),  in  like  manner  as  bail  m 
error,  within  eight  days  of  decision  or  before  execu- 
tion delivered.  Sect.  39.  Appeal  to  be  by  way  of 
special  case.  Sect.  40.  If  appeal  is  on  refusal  of  rule 
and  Court  of  Appeal  grant  it,  it  is  to  be  argued  in 
Court  of  Appeal.  Sect.  41.  Which  is  to  give  such 
judgment  as  court  below  ought  to  have  given.  Sect. 
42.  And  to  have  power  to  adjudge  costs,  order  resti- 
tution, and  issue  such  process  as  courts  of  error. 
Sect.  43.  Error  may  be  brought  on  award  of  trial  de 
novo.  Sect.  44.  When  new  trial  is  granted  on  ground 
that  verdict  was  against  evidence,  costs  of  first  trial 
are  to  abide  the  event,  unless  otherwise  ordered. 

V.  Provisions  as  to  Affidavits,  Mcaminations,  InspeC' 
tion,  Interrogatories,  and  Discovery, — Sect.  45.  On 
motions  founded  on  affiadvits  either  party  may,  by 
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leave,  make  affidavits  in  answer,  upon  new  matter  aris- 
ing out  of  the  opposite  affidavits.  Sect.  46.  On  hear- 
ing of  summons  or  motion,  court  or  judge  may  order 
documents  to  be  produced  and  witnesses  examined 
before  them  or  the  master.  Sect.  47.  Eule  or  order 
for  such  production  or  examination  to  be  proceeded 
on,  and  have  same  force  and  effect  as  rules  under  the 
Act  of  WiU.  lY.  to  enable  courts  of  law  to  order  ex- 
amination of  witnesses  upon  interrogatories.  Sect.  48. 
Parties  refusing  to  make  affidavits  may  be  compelled 
to  attend  for  examination.  49.  The  examination  to 
be  conducted  in  the  same  way.  Sect.  50.  Parties 
stated  on  oath  to  possess  documents  to  the  production 
of  which  either  party  to  any  civil  proceemng  is  en- 
titled, m^  be  compelled  to  answer  on  affidavit. 
Sect.  51.  In  all  causes,  by  order  of  court  or  judge, 
either  of  the  parties  may  deliver  interrogatories  with 
their  pleadings,  to  be  answered  on  affidavit  by  the 
other  party  in  ten  days.  Sect.  52.  The  application 
for  such  order  to  be  on  affidavit,  stating  that  the  party 
applving  has  good  cause  of  action  or  defence  on  the 
merits,  and  that  the  discovery  will  benefit  it.  Sect. 
63.  In  case  of  omission,  without  just  cause,  to  answer 
interrogatories,  oral  examination  may  be  ordered. 
Sect.  54.  To  be  conducted  in  same  way  as  before  men- 
tioned. Sect.  55.  Depositions  to  be  returned  to  mas- 
ter's offices.  Sect.  56.  Examiner  may  make  special 
report.  Sect.  57.  Costs  of  rule  and  examination  to 
be  in  discretion  of  court.  Sect.  58.  Either  party  may 
apply  for  rule  or  order  for  inspection  by  jury,  by  him- 
self, or  by  his  witnesses,  of  any  property,  the  inspec- 
tion of  which  may  be  material  to  the  proper  determi- 
nation of  the  question  in  dispute.  Sect.  59.  Power  to 
courts,  or  by  judge,  to  make  all  rules  or  orders  neces- 
sary to  procure  the  attendance  of  special  or  common 
Junes. 

VI.  Provisions  as  to  Attachment  of  Debts, — Sect.  60. 
Any  creditor  who  has  obtained  judgment  in  any  of 
superior  courts  may  apply  for  an  examination  of 
debtor,  as  to  debts  owing  to  him.  Sect.  61.  And 
judge,  on  ea  parte  application  on  affidavit,  before  or 
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after  sucH  examination,  may  order  an  attachment  of 
such  debts,  and  payment  thereof  by  debtor  (or  gar- 
nishee) to  judgment  creditor.  Sect.  62.  Service  or 
notice  of  order  is  to  bind  debts  in  hands  of  garnishee. 
Sect.  63.  If  he  do  not  appear,  or  neither  pays  nor  dis- 
putes the  debt,  judge  may  order  execution  without 
writ  or  pjrocess.  Sect.  64.  If  garnishee  disputes  the 
liability,  judge  may  order  that  judgment  creditor  be  at 
liberty  to  proceed  against  him  by  writ  to  show  cause 
whjr  execution  should  not  issue ;  the  proceedings  on 
which  are  to  be  the  same,  as  nearly  as  may  be,  as 
under  writ  of  revivor,  according  to  Common  Law  Pro- 
cedure Act  of  1852.  Sect.  65.  Payment  by,  or  execu- 
tion levied  on  garnishee,  to  be  a  discharge  for  him  as 
against  judgment  debtor,  though  proceedings  are  set 
aside.  Sect.  66.  Attachment  book  to  be  kept  by  mas- 
ters of  each  court.  Sect.  67.  Costs  to  be  in  discretion 
of  court. 

VII.  Provisions  as  to  Action  of  Mandamus. — Sect.  68. 
Plaintiff  in  any  action  except  replevin  or  ejectment 
may  indorse  on  writ  notice  that  he  claims  writ  of  man- 
damus, and  may  claim  it  in  declaration  (together  with 
any  other  demand  therein  or  separately)  to  enforce 
fulfilment  of  any  duty  in  fulfilment  of  which  plidntiff 
is  personally  interested.  Sect.  69.  Declaration  set- 
ting forth  grounds  of  such  claim.  Sect.  70.  Proceed- 
ings to  be  same  as  in  ordinary  action.  Sect.  71.  In 
case  judgment  is  for  plaintiff,  peremptory  writ  of  man- 
damus may  be  awarded.  Sect.  72.  Which  is  to  go  to 
the  party,  and  admit  of  no  return  but  of  compliance: 
Sect.  73.  And  may  be  enforced  by  attachment.  Sect. 
74.  Court  may  order  act  to  be  done  at  the  expense  of 
the  defendant.  Sect.  76.  Prerogative  writ  of  manda- 
mus preserved.  Sect.  76.  Which  may  be  absolute  in 
first  mstance.  Sect.  77.  And  in  which  the  proceed- 
ings, as  far  as  possible,  shall  be  subject  to  the  Common 
Law  Procedure  Acts.  Sect.  78.  Court  may  order  spe- 
cific delivery  of  chattel  under  pain  of  distress  of  lands 
and  goods. 

YIII.  Provisions  as  to  Writ  of  Injtmction, — Sect.  79. 
In  any  action  for  damages,  the  plaintiff  may  claim  writ. 
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of  injunction  (in  same  way  as  writ  of  mandamus) 
against  continuance  of  breach  of  contract  or  other 
injury.  Sect.  80.  Summons  to  be  in  usual  form,  save 
in  indorsement  as  to  writ  of  injunction,  in  default  of 
appearance.  Sect.  81.  Proceedings  to  be  same  as 
under  writ  of  mandamus,  and  obedience  enforced  by 
attachment.  Sect.  82.  But  may  be  applied  for  ex 
parte  at  any  time  after  action,  before  o»  after  judg- 
ment. 

IX.  Provisions  as  to  JSquitahle  Defences. — Sect.  83. 
Defendant  may  plead  any  equitable  defence  which 
would  be  ground  of  relief  agamst  a  judgment.  Sect. 
84.  And  if  it  arose  after  time  at  which  it  could  be 
^eaded,  it  may  be  set  up  by  a/uditd  quereU.  Sect.  85. 
The  plaintiff  may  avoid  the  equitable  defence  on  equi- 
table grounds.  Sect.  86.  But  if  the  plea  or  replica- 
tion cannot  be  dealt  with  by  a  court  of  law,  so  as  to 
do  justice  between  the  parties,  the  court  or  judge  may 
strike  it  out.  Sect.  87.  Court  or  judge  may  order  that 
loss  of  negotiable  instrument  shall  not  be  set  up. 
Sect.  88.  Court  or  judge  may,  by  rule  or  order,  on 
summary  application,  exercise  jurisdiction  under  Act 
of  63  Geo.  III.  to  limit  responsibility  of  shipowners  in 
certain  cases.  Sect.  89.  Provision  as  to  false  evi- 
dence. 

X.  Provisions  as  to  Writs  of  JExecution,  or  in  nature 
of  Scire  Midas, — Sect.  90.  Writs  of  execution  to  ^tl 
bail  may  be  tested,  and  returnable  in  vacation. 
Sect.  91.  Proceedings  against  executors  on  judgment 
of  assets  infutwro  may  be  taken  as  on  writs  of  revivor 
imder  first  Common  Law  Procedure  Act.  Sect.  92. 
Where  an  action  would  but  for  the  first  Common  Law 
Procedure  Act  have  abated  by  death,  defendant  may 
apply  to  compel  plaintiff  or  his  representative  to  pro- 
ceed, and  in  default  for  judgment  for  costs.  Sect.  93. 
Claimant  in  second  ejectment  for  same  premises 
against  same  defendant  may  be  ordered  to  give  secu- 
rity for  costs.  Sect.  94.  Writs  of  execution  issued 
before  24th  October,  1852,  may  be  renewed  under 
first  Common  Law  Rocedure  Act,  sect.  124,  and  of 
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no  force  for  more  than  six  months  after  that  date, 
unless  so  renewed. 

XI.  General  Provisions  as  to  SitHngs^  AmendmetU, 
Rules,  Ibrms,  Sfc, — Sect.  96.  Superior  courts  may 
hold  sittings  in  banco  or  for  trials  at  any  time  except 
in  vacation,  i.  e,,  between  10th  August  and  24th  Oc- 
tober. Sect.  96.  Judges  may  at  all  times  amend  all 
proceedings,  and  such  amendments  may  be  with  or 
without  costs,  and  such  as  are  necessary  to  determine 
real  question  in  controversey  between  parties  in  suit 
shall  be  so  made  if  duly  applied  for.  Sect.  97. 
Judges  may  make  general  rules  for  effectual  execution 
of  act.  Sect.  98.  And  new  or  altered  writs  and  forms. 
Sect.  99.  Interpretation  clause.  Sect.  100, 101,  102. 
Extending  provisions  of  act  to  courts  of  counties  pala- 
tine. Sect.  103.  Extending  clauses  19  to  32  to  every 
civil  court  of  judicature  in  England  and  Ireland.  Sect. 
104.  Act  to  come  into  operation  on  24th  October, 
1864.  Sect.  106.  And  majr  be  applied  to  any  court 
of  record  by  order  in  council.  Sect.  106.  Short  title 
to  be  "  5%«  Common  Law  Procedure  Act  of  1864." 
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THE  COMMON  LAW  PROCEDURE 
ACT  OF  1852. 


Jn  Act  to  amend  the  Process,  Practice,  and  Mode 
of  Pleading  in  the  Superior  Cou/rts  of  Oommon 
Lam  at  Westminster,  and  in  the  Superior  Courts  of 
the  Counties  Palatine  of  Lancaster  and  Durham. 

[30th  June,  1852.] 
WHBEEAS  the  process,  practice,  and  mode  of 
pleading  in  the  superior  courts  of  common  law  at 
Westminster  may  be  rendered  more  simple  and 
speedy  (a) :  be  it  enacted  by  the  queen's  most  ex- 
ceDent  majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 


(a)  The  Lords  struck  out  the  sen- 
tence, which  in  the  original  bill  fol- 
lowed in  these  words: — *'and  the 
provisions  of  the  several  statutes,  &c. 
relating  thereto,  so  far  as  the  same 
are  to  remain  in  force,  be  advanta- 
geously consolidated/'  and  those  sta- 
tutes remain  unrepealed,  except  so  far 
as  particularclausesaree^^jpreM/yorby 
necessity  in  the  present  act  repealed. 
For  this  reason  the  statutes  still  in 
force,  and  in  pari  materid  with  the 
present  act,  are  referred  to  in  the 
notes  or  reprinted  in  the  Appendix : 
the  principal  being  as  to  pleading 


and  practice,  3  &  4  Will.  4,  c.  42;  and 
1  &  2  Vict.  c.  110,  as  to  mesne  pro- 
cess.  The  2  &  3  WiU.  4,  c.  39,  the 
Uniformity  of  Process  Act,  is,  so  far 
as  it  is  not  repealed,  re-enacted  in 
this  act,  as  also  are  many  of  the  New 
Rules  of  Will.  4.  By  the  preamble 
to  the  New  Rules,  H.  T.  17  Vict. 
(1853),  all  then  existing  rules  (#.«., 
written  rules)  of  practice  were  re- 
pealed; unwritten  rules  are  in  force, 
save  so  far  as  inconsistent  vrtth 
the  New  Rules  {Begg  v.  Forbes, 
13  C.  B.  614 ;  2  N.  C.  L.  Rep. 
856). 
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Commence-      I.  The  provisions  of  this  act  shall  come  into 
mentof  Act.  operation  on  the  24th  day  of  October,  1862  (a). 

Writs  for  Commencement  of  Actions, 
And  with  respect  to  the  writs  for  the  commence- 
ment of  personal  actions  (5)  in  the  said  courts 
against  defendants,  whether  in  or  out  of  the  juris- 
diction of  the  courts,  be  it  enacted  as  follows : 
Personal  ac-     II.  All  personal  actions  brought  in  her  majesty's 
defendant**  superior  courts  of  common  law  (c),  where  the  de- 
"•e^des         fendant  is  residing  or  supposed  to  reside  within  the 
jurisdiction  jurisdiction  of  the  said  courts,  shall  be  commenced 
menced'by    "^  ^^^*  ^^  summons  (d)  in  the  form  contained  in 


(a)  As  to  actions  commenced  or 
steps  taken  on  or  after  that  day, 
Goodliffe  v.  Neave,  21  L.  J.,  Ex. 
338  ;  Pinhom  v.  Souster,  lb.  336  ; 
Pegott  V.  Jackson,  lb,  340,  in  notes. 
Where  the  action  (of  ejectment)  had 
been  commenced  before  that  day, 
and,  from  its  nature,  if  not  continued 
in  the  old  way,  all  that  had  been 
done  woold  have  gone  for  nothing 
(declaration  having  been  delivered), 
it  was  held  that  the  action  must  be 
continued  in  the  old  way  {Doe  d. 
Smith  V.  Roe,  22  L.  J.,  Ex.  17). 
There  are  special  provisions  in  ss.  10 
&12. 

{b)  See  sects.  148, 149,  applying 
same  provisions  to  ejectment. 

(c)  As  to  actions  originally  brought 
in  inferior  courts,  see  Messiter  v. 
Rose,  22  L.  J.,  C.  P.  78,  per  Jervis, 
C.J.  In  R.  V.  Saddlers  Company, 
1  C.  L.  Rep.  523,  it  was  made  a 
gtuBre,  whether  the  act  applied  to 
proceedings  upon  mandamus.  The 
Common  Law  Procedure  Act  of  1854 
makes  provision  for  claim  of  writ  of 
mandamus,  and  for  claim  of  injunc- 
tion. 

(<0  The  Stat.  2  Will.  4,  c.  39,  the 


Uniformity  of  Process  Act,  abolished 
the  various  forms  of  writs  used  in 
personal  actions,  and  substituted  in 
lieu  thereof  the  writ  of  summons, 
the  writ  of  capias,  and  the  writ  of 
detainer. 

The  Stat.  1  &  2  Vict.  c.  110,  s.  2,_ 
directs  that  **  all  personal  actions  in 
her  majesty's  superior  courts  of  law 
at  Westminster  shall  be  commenced 
by  writ  of  summons.*'  The  only  dif- 
ference in  the  form  now  directed  is 
the  omission  of  stating  the  form  of 
action,  and  in  the  warning  that  the 
plaintiff,  in  default  of  defendant  so 
doing,  may  cause  an  appearance  to 
be  entered;  and  in  the  memoran- 
dum the  duration  of  the  writ  is 
extended  to  six  calendar  months  (in- 
stead of  four)  from  the  date  thereof « 
or  if  renewed,  from  the  date  of  such 
renewal. 

The  latter  statute  gives  a  power  of 
arrest  on  mesne  process ;  and  as  to 
the  practice  thereupon,  see  Ireland 
V.  Berry,  1  D.  &  L.  866,  in  which 
it  was  said  per  cur, :  "  The  arrest  by 
capias  is  a  proceeding  in  every  re- 
spect collateral  to  the  action,  and  is 
not '  a  custody  under  process '  within 


Digitized  by' 


Google 


WRITS  FOR  COMMENCEMENT  OF  ACTIONS. 


^7 


the  schedule  (A.)  to  this  act  annexed,  marked  J[^*g°f^"™- 
No.  1  (a),  and  in  every  such  writ  and  copy  thereof  form  No.i.of 
the  place  and  county  (fi)  of  the  residence  or  sup-  8ci»«<^^«<-^) 
posed  residence  of  the  party  defendant,  or  wherein 
the  defendant  shall  he  or  shall  be  supposed  to  be, 
shall  be  mentioned  {c) ;   and  such  writ  shall  be 


the  2  Will.  4,  c.  39,;andthe  old  rule, 
as  to  discharge  of  defendant  on  the 
default  of  the  plaintiff  to  declare  in 
the  term  following  the  arrest.''  See 
New  Rules.  H.  T.  17  Vict.  51,  111, 
as  to  statutable  proceedings.  As  to 
practice  on  signing  judgment  in  such 
cases,  see  Walker  v.  De  Rtchment^  2 
Bowl.  &  L.  507 ,  where,  per  Patteson, 
J. :  '<  The  4th  section  says  that  the 
defendant  when  arrested  shall  go  to 
prison  until  he  shall  give  a  bail  bond 
or  make  a  deposit  of  the  sum  in- 
dorsed on  the  writ.  Immediately, 
therefore,  there  is  a  judgment,  the 
practice  of  the  court  comes  in  as 
before."  The  principle  of  these  de- 
cisions may  still  be  applied,  although 
by  sects.  25,  27,  28,  judgments  may 
be  now  signed  without  declaration. 
As  to  the  affidavit  for  obtaining  a 
ci^naa  under  this  statute,  see  Gibbons 
V.  Spalding,  11  Mee.  &  W.  173; 
Afkenham  v.  Colegrave,  13  /&.  620; 
2  Dowl.  &  L.  642.  As  to  discharge 
of  defendant,  Copeland  v.  Child,  22 
L.  J.,  Q.  B.  279.  As  to  the  prac^ 
tice  as  altered  under  the  Absconding 
Debtors  Act  (14  &  15  Vict.  c.  52j, 
see  Masters  v.  Johnson,  21  L.  J., 
Ex.  253 ;  Bid  v.  Verro,  22  L.  J., 
Ex.  276. 

(a)  The  omission  of  a  memoran- 
dum is  an  irregularity  {Patterson  v. 
Beesley,  5  M.  &  W.  52 ;  Day  v. 
Holly,  2  D.  &  S.  974).  The  iin- 
written  rules  as  to  irregularity  still 
apply,  subject  to  the  power  of  amend- 
ment atcommon  law,  and  under  sect. 


20  and  sect.  222.  See  the  written 
rules  as  to  irregularity,  in  the  Ap- 
pendix. 

(b)  See,  as  to  the  county,  Ross  v. 
Gandea,  7  C.B.  766, 

(c)  The  statute  2  Will.  4,  c.  39, 
s.  1,  requires  the  like  description,  as 
in  the  present  statute,  of  the  defend- 
ant's residence;  the  indorsement 
must  be  the  correct  address.  A 
writ  directed  to  J.  H.,  of  W.  street, 
Finsbury,  "  in  the  city  of  London," 
was  set  aside  upon  an  affidavit  that 
such  address  was  in  Middlesex,  and 
not  in  the  city  of  London  {King  v. 
Hopkins,  13  Mee.&  W.  685 ;  2  DowL 
&  L.  637 ;  14  Law  J.,  Ex.  106 ;  and 
see  Simpson  v.  Ramsey,  1  Dav.  & 
Mer.  396 ;  5  Q.  B.  371  ;  Levi  v. 
Perratt  and  another,  15  Law  J., 
C.  P.  4).  The  supposed  residence 
of  defendant  is  sufficient  {Windham 
V.  Fenwick,  11  Mee.  &  W.  102;  12 
Law  J.,  Ex.  183 ;  2  Dowl.  N.  S.  783 ; 
Batman  and  another  v.  Sharp,  16 
Mee.  &  W.  93 ;  16  Law  J.,  Ex.  39 ; 
Jelis  V.  Pry,  3  Dowl.  37 ;  Ripponv. 
Dawson,  5  Bing.  N.S.  206 ;  8  Law  J., 
C.  P.  102). 

The  words  in  the  statute,  "  where- 
in the  defendant  shall  be,  or  shall  be 
supposed  to  be,"  are  satisfied  by  di- 
recting the  writ  to  him  at  his  last 
place  of  residence  ;  or,  in  an  action 
on  a  bill  or  note,  at  the  place  men- 
tioned as  his  residence  on  the  face  of 
it  {Norman  Y.  Winter,  5  Bmg.  N.S. 
279).  But  where  the  writ  was  di- 
rected  to  *♦  J.  S.,  of  Wellington,  in 
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No  form  or 
eauseof  ac- 
tion to  be 
mentioned 
in  writ. 

Writ  to 
state  names 
of  aU  de- 
fendant8« 
and  for  only 
one  action. 


issued  by  any  one  of  the  officers  of  the  said  courts 
respectively  by  whom  like  process  hath  been  here- 
tofore issued  from  such  court,  or  by  such  other 
officer  as  the  court  shall  direct  (a). 

m.  It  shall  not  be  necessary  to  mention  any 
form  or  cause  of  action  in  any  writ  of  summons,  or 
in  any  notice  o£  writ  of  summons,  issued  under  the 
author!^  of  this  act. 

rV.  Every  writ  of  summons  shall  contain  the 
names  of  all  the  defendants,  and  shall  not  contain 
the  name  or  names  of  any  defendant  or  defendants 
in  more  actions  than  one  (b). 


the  county  of  Salop,  but  now  in  the 
county  of  Middlesex/'  it  was  holden 
to  be  irregular,  as  it  named  no  place 
in  the  county  of  Middlesex,  where 
the  defendant  was  supposed  to  be 
(Doumes  v.  Garbett,  2  BowL  &  L. 
945;  14  Law  J.,  Q.B.  216). 

Also,  where  the  defendant  was  de- 
scribed as  *'  R.  S.,  of  the  city  of  Lon- 
don/' it  was  holden  that  the  descrip- 
tion was  insufficient,  although  it  was 
stated  in  the  affidavits  that  some- 
time before  the  issuing  of  the  writ 
he  had  abandoned  his  house,  and  had 
no  regular  place  of  abode  (Cotton  ▼. 
Sawyer,  10  Mee.  &  W.  328 ;  2  Dowl. 
N.S.  310 ;  11  Law  J.,  Ex.  397).  It 
is  not  necessary  to  insert  the  addi- 
tion of  the  defendant  in  the  writ  of 
summons.  A  defendant  (an  attorney) 
described  as  of  *' Paper  Buildings, 
Temple,"  Held  sufficient  {Morris  v. 
Smith,  4  Law  J.,  Ex.  184 ;  2  C.  M. 
&  R.  120). 

(a)  By  the  statute  1  Vict.  c.  30, 
s.  &,  the  signers  of  the  writs  are 
abolished,  and  the  duty  is  performed 
by  fhe  masters. 

(b)  This  section  is  in  the  precise 
words  of  Reg.  Gen.  M.  T.  3  WiU.  4, 
r.  1.  The  Christian  and  surname  of 
each  defendant  should  be  written  in 


fiill ;  and  if  more  thap  one  defendant, 
the  names  of  all  should  be  correctly 
stated;  but  by  statute  3  &  4  Will.  4, 
c.  42,  s.  12,  if  the  action  be  founded 
on  any  written  instrument  wherein 
the  parties  are  designated  by  the 
initial  letter  or  letters,  or  some  con- 
traction of  the  Christian  or  first 
name  or  name,  such  defendant  may 
be  designated  by  such  initial  or  con- 
traction {Sargent  v.  Gordon,  7  D.  & 
R.  258 ;  Rolph  v.  Peckham,  6  B.  & 
C.  164 ;  9  D.  &  R.  214 ;  Summer  v. 
Batgon,  11  Moore,  39 ;  Rtut  t.  Ken* 
nedy,  4  Mee.  &  W.  586;  7  Dowl. 
199).  A  defendant  may  be  sued  by 
any  name  or  names  he  may  have  ac- 
quired by  usage  or  reputation ;  and 
this  i^pUes  to  both  his  Christian  and 
surname  ( WUHamsy.  Bryant,  5  Mee. 
&  W.  447).  If  the  defendant  be  a 
peer,  he  should  be  described  by  his 
name  of  dignity  {Cantwell  v.  Earl  of 
Stirling,  1  Moore  &  S.  297 ;  8  Bing. 
174) ;  if  the  action  be  against  a  cor- 
poration,  they  must  be  sued  by  their 
corporate  name  (1  Tidd.  121).  If 
against  a  hundred,  the  defendants 
may  be  described  as  "the  inhabi- 
tants of  the  hundred  of  ,  in 
the  county  of  — ;"  and  in  any 
case  in  which  the  law  imposes  a  lia« 
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V.  Every  writ  of  summons  shall  bear  date  on  the 
day  on  which  the  same  shall  be  issued,  and  shall  be 
tested  in  the  name  of  the  lord  chief  justice  or  lord 
chief  baron  of  the  court  from  which  the  same  shall 
issue,  or  in  case  of  a  vacancy  in  such  office,  then 
in  the  name  of  a  senior  puisne  judge  of  the  said 
court  (a). 

VI.  Every  writ  of  summons  shall  be  indorsed 
with  the  name  and  place  of  abode  of  the  attorney 
actually  sui/ng  out  the  same,  and  in  ease  such  at- 
torney shall  not  be  an  attorney  of  the  court  in 
which  the  same  is  sued  out,  then  also  with  the 
name  and  place  of  abode  of  the  attorney  of  such 
court  in  whose  name  such  writ  shall  be  taken  out ; 
and  when  the  attorney  actually  suing  out  any  writ 
shall  sue  out  the  same  as  agent  for  an  attorney  in 
the  country,  the  name  and  place  of  abode  of  such 
attorney  in  the  country  shall  also  be  indorsed  upon 
the  said  writ ;  and  in  case  no  attorney  shall  be  em- 
ployed to  issue  the  writ,  then  it  shall  be  indorsed 
with  a  memorandum  expressing  that  the  same  has 
been  sued  out  by  the  plavntiff  in  person,  mentioning 
the  city,  town,  or  parish,  and  also  the  name  of  the 
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bility  on  the  inhabitants  of  a  district, 
it  will  be  sufficient  if  they  are  de- 
scribed as  inhabitants  of  such  dis- 
trict, stating  the  district  correctly. 
Where  parties  are  sued  in  a  repre- 
sentative character,  it  may  be  proper 
so  to  describe  them,  but  that  is  not 
indispensable  (Margetti  v.  Comte  du 
Jwffroy^  1  Bowl.  41 ;  Askworth  v. 
JlyaUt  I  Barn.  &  Ad.  19)  ;  as  against 
an  executor  or  administrator,  see 
Watson  V.  Pilling ^  6  Moore,  66 ;  3 
Brod.  &  B.  4 ;  or  against  an  assignee 
of  a  bankrupt,  see  Knowlesy.  Johnson, 
2  Dowl.  653. 

(a)  This  section  re-enacts,  in  the 
same  words,  a  portion  of  sect.  12  of 
the  statute  2  Will.  4,  c.  39,  under 


which  it  is  essential  that  the  day  of 
the  month,  as  well  as  the  month  and 
year,  be  inserted.  It  is  not  material 
whether  the  dates  of  the  day  and 
year  be  inserted  in  words  or  figures 
{Butler  V.  Cohen,  4  Moo.  &  Sc.  335 ; 
Eyre  t.  Welsh,  6  Taunt.  333 ;  Solo- 
mon  V.  Nainson,  5  Mee.  &  W.  389 ; 
7  Dowl.  459) ;  but  a  writ  of  sum- 
mons dated  on  a  Sunday  is  wholly 
void  {Hanson  ▼.  Shackleton,  I  Har. 
&  W.  342 ;  4  Dowl.  48 ;  and  Ken- 
worthy  v,  Peppiat,  4  B.  &Ad.  288). 
The  date  of  the  writ  is  consider^ 
for  all  purposes  the  commencement 
of  the  action  {Castrique  ▼.  Bernardo 
14)  Law  J.,  Q.  B.  3). 
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hamlet,  street,  and  number  of  the  house  of  such 
plaintiff's  residence,  if  any  such  there  be  (a). 


(a)  This  section  is  the  same  as  sect. 
12  of  the  statute  2  Will.  4,  c.  39, 
and  Reg.  Gen.  M.  T.  3  Will.  4,  r.  9. 
The  indorsement  now  directed  is  the 
same  as  heretofore,  and  must  distin- 
guish whether  the  writ  be  actually 
sued  out  by  the  plaintiff's  attorney, 
or  by  one  attorney  in  the  name  of 
another,  or  by  an  agent  for  an  attor- 
ney in  the  country,  or  by  the  plain- 
tiff in  person.  If  the  plaintiff  reside 
out  of  the  jurisdiction  the  defendant 
may  apply  for  security  for  costs 
{Swinburn  v.  Carter,  2  N,  Com.  L. 
Rep.  104) ;  not  if  he  be  merely  a 
foreigner  resident  in  the  jurisdiction 
{Tambiaco  v.  Pacifico,  21  Law  J., 
Ex.  276).  If  this  indorsement  be 
omitted  in  a  writ  or  copy,  it  will  not 
on  that  account  be  held  void,  but  it 
may  be  set  aside  as  irregular,  as  by 
Reg.  Gen.  M.  T.  3  Will.  4,  r.  10  (see 
Shepherd  v,  Shum,  2  C.  &  J.  632 ; 
2  Tyrw.  742).  Where  the  indorse- 
ment of  the  attorney's  name  on  the 
copy  of  the  writ  of  summons  omitted 
the  words  "  who  resides  at "  before 
the  place  of  abode,  held  sufficient 
{Coppice  V.  Hunter,  8  Dowl.  504). 
It  is  sufficient  to  indorse  the  name 
of  the  firm  to  which  the  attorney  on 
the  record  belongs  {Englehart  v. 
Eyre,  2  DowL  145);  although  no 
more  than  one  of  the  members  of  the 
firm  may  be  alive,  or  carrying  on 
business  {Hartley  v.  Rodenhurst,  4 
Dowl.  748).  A  writ  indorsed^here 
the  indorsement  of  the  names,  &c. 
of  the  attorneys  was  P.  &  G., 
**  Gray's  Inn,  London,"  it  was  holden 
sufficient,  although  Gray's  Inn  is  in 
fact  in  Middlesex  {Englehart  y.  Eyre, 
2  Dowl.  145  ;  and  Jelis  v.  Fry,  3 
Dowl.  37 ;  and  King  v.  Monkhouse, 


2  Cr.  &  M.  314).  An  indorsement, 
J.  R.,  "  10,  Gray's  Inn  Square,  Hoi- 
born,"  has  been  deemed  sufficient 
{Youlton  y.  Hall,  7  Dowl.  175;  8 
Law  J . ,  Ex.  1 4  7) .  Where  attorneys, 
who  were  plaintiffs  in  person,  de- 
scribed themselves  as  R.  &  C.  Arden, 
who  reside  at  **  No.  1,  Clifford's  Inn 
Passage,  Fleet  Street,  in  the  City  of 
London,"  without  mention  of  the 
parish,  it  was  holden  sufficient 
{Arden  V.  Jones,  4  DowL  120;  or 
Arden  v.  Garry,  2  Scott,  186;  1 
Hodge,  197).  But  "  No.  32,  Great 
James's-street,  Bedford-row,"  with- 
out more,  was  holden  insufficient 
{Lloyd  V.  Jones,  5  DowL  161) ;  and 
**  Southampton  Buildings,"  without 
more,  has  been  deemed  bad  {Rust  v. 
Chine,  3  Dowl.  565) ;  and  the  omis- 
sion of  the  word  London  in  the  in- 
dorsement on  the  copy  of  the  writ, 
held  sufficient  cause  for  setting  aside 
the  copy  {Smith  v.  Pennell,  2  Dowl. 
654). 

Where  the  indorsement  stated  that 
the  writ  was  issued  by  "  E.  F.  of 

,  attorney  for  the  said  plaintiff," 

without  mentioning  the  plaintiff's 
name,  it  was  held  sufficient  {Hennah 
v.  fFymfln,3DowL673;  1  Gale,105; 
2  C.  M.  &  R.  239).  Where  the  in- 
dorsement was  of  the  name  of  one 
who  was  an  attorney,  but  not  an  at- 
torney of  the  court,  it  was  holden 
not  to  be  an  irregularity;  but  the 
court  stayed  the  proceedings  until  an 
attorney  of  the  court  should  be  ap- 
pointed {Constable  v.  Johnson,  1  C. 
&  M.  88). 

A  writ  indorsed  M.  &  Co.,  agents 
for  S.,  without  specifying  the  Chris- 
tian name,  held  sufficient  {Pickmmi 
V.  CoUis,  3  DowL  429,  Ex.) 
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VII.  Every  attorney  whose  name  shall  be  in- 
dorsed on  any  writ  issued  by  authority  of  this  act 
shall,  on  demand  in  writing,  made  by  or  on  behalf 
of  any  defendant,  declare  forthwith  whether  such 
writ  has  been  issued  by  him  or  with  his  authority 
or  privity ;  and  if  he  shall  answer  in  the  affirmative, 
then  he  shall  also,  in  case  the  court  or  a  judge  shall 
80  order  and  direct,  declare  in  writing,  within  a 
time  to  be  allowed  by  such  court  or  judge,  the  pro- 
fession, occupatioD,  or  quality,  and  place  of  abode 
of  the  plaintiff,  on  pain  of  being  guilty  of  a  con- 
tempt of  the  court  from  which  such  writ  shall 
appear  to  have  been  issued  ;  and  if  such  attorney 
shall  declare  that  the  writ  was  not  issued  by  him, 
or  with  his  authority  or  privity,  all  proceedings 
upon  the  same  shall  be  stayed,  and  no  further  pro- 
ceedings shall  be  taken  thereupon  without  leave 
of  the  court  or  a  judge  (a). 


Attorney  on 
demand  to 
declare 
whether 
writ  issued 
by  his  au- 
thority, and 
to  declare 
name  and 
abode  of  his 
client,  if  or- 
dered. 


If  writ  is- 
sued with- 
out autho- 
rity of  at- 
torney pro- 
ceedings 
to  be  stayed. 


Where  a  firm  describe  themselves 
on  the  back  of  the  writ  as  the  agents 
for  another  attorney,  stated  to  be 
plaintifiTs  attorney,  it  is  no  objection 
that  one  of  the  firm  appears  in  the 
declaration  as  the  attorney  {Arm- 
strong  V.  King,  8  Dowl.  297).  Where 
a  writ  of  summons  was  thus  indorsed : 
"  This  writ  was  issued  by  G.  F.  &  S., 
of  No.  1,  B.  R.,  London,  agents  for 
Mr.  J.  T.  of  Exeter,  in  the  county  of 
p.,  the  plaintiff  within  named/' 
held  bad,  inasmuch  that  it  neither 
showed  that  the  writ  was  issued  by 
the  attorney  for  the  plaintiff,  nor  by 
plaintiff  in  person  {Toby  v.  Hancock^ 
1  B.  &  C.  207;  10  Jur.  1083;  16 
Law  J.,  Q.  B.  33 ;  4  Dowl.&  L.  385; 
and  Llogd  y.  Jones  ^  1  Mee.  &  W.  549; 
5  DowL  161). 

When  the  writ  is  issued  by  the 
plaintiff  in  person,  more  particularity 
is  required  in  the  indorsement ;  it  is 
not  enough  to  describe  the  plaintiff 


as  of  some  place,  as  that  might  mean 
that  he  merely  carried  on  business 
there ;  but  his  actual  personal  resi- 
dence must  be  given  {Leteis  v.  DavU 
son,  1  C.  M.  &  R.  655 ;  5  Tyrw.  198 ; 
3  Dowl.  272). 

(a)  Section  17  of  the  statute  2  Will. 
4,  c.  39,  is  in  the  same  words  as  the 
present  section,  except  that  the  tor- 
mer,  with  reference  to  writs  of  capias, 
by  which  actions  might  then  be  com- 
menced, concludes  with  "the  said 
court,  or  any  judge  of  either  of  the 
said  courts,  shall  and  may,  if  it  shall 
appear  reasonable  so  to  do,  make  an 
order  for  the  immediate  discharge  of 
any  defendant  or  defendants  who  may 
have  been  arrested  on  any  such  writ, 
on  entering  a  common  appearance.'' 
AndReg.Gen.3Will.4,r.  14,directed 
**  that  if  any  attorney  shall,  as  required 
by  the  said  act,  declare  that  any  writ 
of  summons,  or  writ  of  capias,  upon 
which  his  name  is  indorsed,  was  not 


Digitized  by 


Google 


72 


THE  COMMON  LAW  PROCEDURE  ACT  OF  1852. 


Indorse-  VIII.  Upon  the  writ  and  copy  of  any  writ  served 

Sfd  costs^on  for  t^6  payment  of  any  debt  (a)  the  amount  of  the 


issued  by  him»  ,or  with  his  authority 
or  privity,  all  proceedings  upon  the 
same  shall  be  stayed  until  further 
notice  "  ( Jerv.  R.  98).  The  writ  of 
capias  as  commencement  of  an  action 
has  been  abolished  by  1  &  2  Vict.  c. 
110,  and  in  the  present  section  there 
is  no  provision  for  setting  aside  pro- 
ceedings. QiMere,  whether  under  the 
1  &  2  Vict,  the  judge  can  discharge  a 
defendant  arrested  on  mesne  pro- 
cess,  in  the  case  mentioned  in  this 
section  ? 

Previously  to  the  above  statute  and 
rule  of  court,  an  attorney  might  be 
compelled  by  the  court  or  a  judge  to 
disclose  the  place  of  his  client's  resi- 
dence, if  the  application  were  made 
in  an  early  stage  of  the  cause  {John^ 
son  V.  Birley,  5  B., &  Al.  540).  And 
where  an  attorney  under  suchcircum- 
stances  refused  to  comply  with  a 
judge's  order  upon  the  subject,  the 
court  allowed  the  defendant  to  non 
pros,  the  action,  ordered  the  attorney 
to  pay  the  costs,  and  awarded  an  at- 
tachment against  him  for  the  non- 
payment of  them  {Gymm  v.  Kirby, 
1  Stra.  402) .  An  attorney,  however, 
cannot  be  compelled  to  disclose  the 
place  of  his  client's  residence  after 
verdict  {Hooper  v.  Harcourtt  1  H. 
Bl.  534 ;  Braceby  ▼.  Dalton^  2  Stra. 
705  ;  Shindler  v.  Roberts,  Barnes, 
126). 

An  attorney  who  gives  a  false  resi- 
dence of  his  cHent,  without  using  pro- 
per means  to  ascertain  whether  it  is 
correct  or  not,  subjects  himself  to  the 
costs  which  may  be  occasioned  by 
moving  for  an  attachment  against 
him ;  but  he  is  not  liable  to  pay  the 
costs  of  the  action  if  he  is  bond  fide 
unable  after  proper  inquiry  to  give 
his  client's  residence  {Neal  v^Hotden, 


3  Dowl.  493).  Where  a  plaintiff 
was  called  upon  for  his  place  of  re- 
sidence, gave  "  Peele's  Coflfee  House, 
Fleet  Street,''  held  not  sufficient, 
and  proceedings  were  stayed  until  be 
gave  a  better  place  of  residence 
{Hodgson  v.  Gamble,  3  Dowl.  174). 

In  an  action  for  penalties,  where  a 
description  and  address  of  the  plain- 
tiff had  been  given,  in  pretended  com- 
pliance with  a  judge's  order  staying 
proceedings  until  the  address  and  oc- 
cupation were  furnished,  which  after 
verdict  were  discovered  to  be  false, 
and  were  given  fraudulently,  the  court 
refused  to  stay  or  set  aside  the  pro- 
ceedings, there  beingno  real  prejudice 
to  the  defendant ;  but  held,  that  the 
parties  who  were  guilty  of  the  fraud 
had  committed  a  contempt  of  court, 
and  might  be  punished  for  the  offence 
{Smith  V.  Bondy  11  Mee.  &  W.  32ft ; 
1  Dowl.  &  L.  287 ;  12  Law  J.,  Ex. 
343). 

The  court  has  under  peculiar  cir- 
cumstances refused  to  compel  the 
plaintiff's  attorney  to  disclose  his 
client's  place  of  residence,  as  where 
the  plaintiff,  a  female  who  had  been 
employed  by  tl&e  defendant  to  take 
care  of  his  house,  but  who  had  sub- 
sequently left  it,  brought  an  action 
against  him  for  breach  of  promise  of 
marriage — the  defendant  had  threat- 
ened to  proceed  criminally  against 
her,  on  a  charge  of  taking  away  some 
of  his  property  from  the  house — as 
the  defendant  knew  who  she  was, 
and  had  avowed  that  he  sought  the 
information  with  the  view  of  effect- 
ing her  arrest  on  the  criminal  charge 
{Harris  v.  Hotter,  19  Law  J.,  Q.  B. 
62). 

(a)  It  vrill  be  observed  that  there 
is  no  word  including  any  demand 
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debt  shall  be  stated,  and  the  amount  of  what  the 
plaintiff's  attorney  claims  for  the  costs  of  such 
writ,  copy,  and  service,  and  attendance  to  receive 
debt  and  costs,  and  it  shall  be  further  stated  that 
upon  payment  thereof  within  four  days  (a)  to  the 
plaintiff  or  his  attorney,  further  proceedings  will 
be  stayed ;  which  indorsement  shall  be  written  or 
printed  in  the  following  form  or  to  the  like  effect : 
"  The  plaintiff  claims  £  for  debt,  and 

£  for  costs,  and  if  the  amount  thereof 

be  paid  to  the  plaintiff  or  to  his  attorney 
within  four  days  from  the  service  hereof 
further  proceedings  will  be  stayed." 
But  the  defendant  shall  be  at  liberty,  notwith- 
standing such  payment,  to  have  the  costs  taxed, 
and  if  more  than  one  sixth  shall  be  disallowed,  the 
plaintiff's  attorney  shall  pay  the  costs  of  taxa- 
tion (h). 


writ  and 
copy  of  writ 
for  a  debt, 
with  notice 
that  pro- 
ceedings 
will  be 
stayed  on 
payment 
within  four 
days. 


which  is  not  strictly  a  "  debt,**  vide 
clause  25 ;  and  see  sect.  93  and  note. 

(a)  See  sect.  27  as  to  indorsement 
for  costs  in  order  to  sign  judgment 
on  the  writ  after  eight  days. 

(A)  The  Rules  of  Court,  H.  T.  2 
Will.  4  (Jerv.  R.  90),  and  Mich. 
T.  3  Will.  4  (Jerv.  R.  95),  are  in 
accordance  with  this  section,  and 
with  N.  R.  H.  T.  17  Vict.;  there- 
fore the  practice  that  has  prevailed 
under  these  rules  will  still  apply. 
But  while  the  Rules  of  Court  might 
be  regarded  as  directory  only,  the 
statute  must  be  considered  as  impe- 
rative. 

Wherever  the  indorsement  is  re- 
quired, the  observance  of  the  statute 
is  compulsory;  and  the  absence  of 
the  indorsement,  or  its  insufficiency, 
is  an  irregularity  {Ryley  v.  Boissomas, 
1  Dowl.  383).  In  an  action  for  atres- 
pass  or  tort,  this  indorsement  is  not 
required.  And  where  a  writ  was  in 
trespass  on  the  case,  and  the  indorse- 


ment for  a  debt,  it  was  holden  to  be 
bad  (Richards  v.  Stuart,  10  Bing. 
319 ;  3  Moo.  &  Sc.  774 ;  3  Law  J., 
C.  P.  37).  In  an  action  on  a  bail- 
bond  or  a  replevin  bond,  it  is  not  ne- 
cessary to  indorse  the  amount  of  debt 
and  costs  (Rowland  v.  Dakeyne,  2 
Dowl.  832  ;  Smart  v.  Lwich,  3 
Dowl.  34) ;  nor  in  an  action  of  debt 
for  penalties  (Davies  v.  Lloyd,  3 
Mee,  &  W.  69 ;  6  Dowl.  173;  and 
Hobbs  V.  Young,  2  Dowl.  and  L.  474 ; 
14  Law  J.,  Q.  B.  4),  vide  sect.  93 
and  notes. 

No  indorsement  on  the  writ  of  the 
amount  claimed  is  necessary  where 
the  claim  is  for  damages  as  well  as 
debt  (Perry  v.  Patchett,  1  C.  M.&  R. 
87 ;  2  Dowl.  667  ;  4  Tyrw.  725 ;  and 
Mansfield V.  Brearey,  1  Ad.  &  E. 347 , 
3  Nev.  &  M.  471).  In  process  against 
an  attorney  or  against  a  prisoner,  it 
has  been  held  that  the  indorsement 
of  debt  and  costs  on  the  writ  need 
not    e  made  (Lkwellin  v.  Norton,  4 
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Goncnrrent       IX.  The  plaintiff  in  any  such  action  may,  at  sasy 
^inwedf    ^^^  during  six  months  from  the  issuing  of  the 


Barn.  &  Ad.  368 ;  1  Dowl.  416 ;  and 
Long  V.  Wordswortht  4  Barn.  &  Ad. 
467).  But  it  has  been  since  held  that 
such  indorsement  is  necessary  (Tom- 
kins  V.  Chilcote,  2  Dowl.  187).  An 
indorsement,  **  the  plaintiff  claims 
95/.  8«.  6d.  for  debt,  and  — /.  for 
costs''  is  irregular (TVetftwev.  White- 
church,  1  Scott.  415  ;  8  Dowl.  837). 
Where  the  indorsement  was,  **  the 
plaintiff  claims  150/.  and  interest 
thereon  for  debt,  and  3/.  3«.  for 
costs,"  the  court  set  aside  the  writ, 
copy,  and  service,  upon  the  ground 
that,  neither  any  specific  sum  for  in- 
terest, nor  the  day  from  which  it 
was  claimed  was  stated  {Chapman  v. 
Becke,  9  Jur.  1012 ;  15  Law  J.,  Q. 

B.  5 ;  3  Dowl.  and  L.  350).  Where 
a  plaintiff,  by  his  indorsement  on 
the  writ,  claims  a  debt  and  interest, 
it  is  sufficient  to  state  from  what 
time  he  claims  such  interest,  without 
stating  the  rate  at  which  he  claims  it 
{AUen  V.  Bwsey,  1  B.  C.  Rep.  204 ; 
4  Dowl.  &  L.  430;  Fryer  and  an^ 
other  V.  Smith,  5  Man.  &  6.  605 ; 
Coppeh  ▼.  Brown,  1 C.  M.  &  R.  575  ; 
3  Dowl.  166 ;  and  Sealeyv,  Heame, 
3  Dowl.  196  J  Bardell  v.  Miller,  7 

C.  B.  753).  Where  a  copy  of  a 
writ  of  summons  was  indorsed  with  a 
claim  of  interest  from  the  31st  March 
without  stating  what  year,  the  copy 
and  the  service  of  it  were  set  aside 
(Bardell  v.  Miller,  18  Law  J.,  C.  P. 
249;  6  DowL  &  L.  721;  7  C.  B. 
753).  If  in  the  indorsement,  the 
word  "  execution  *'  is  substituted  for 
"  service,"  it  is  an  irregularity  (Shir- 
ley v.  Jacobs,  4  Law  J.,  C.  P.  61 ;  1 
Scott,  67  ;  Urquhart  v.  Dick,  3 
Dowl.  17 ;  and  Boddington  v.  Wood- 
ley,  1  Jur.  960;  W.  W.  &  D.  581). 


Where  the  indorsement  required  the 
defendant  to  pay  the  debt  within 
four  days  from  the  arrest  or  service 
thereof,  the  court  held  it  sufficient^ 
as  the  words  **  arrest  or "  might  be 
rejected  as  surplusage  (Sutton  v. 
Burgess,  1  C.  M.  &  R.  770 ;  5  Tyrw. 
320).  But  where  the  indorsement 
was  to  pay  the  amount  within  four 
days  from  the  "  arrest  hereon,"  in« 
stead  of  "  service  hereof,"  the  court 
held  this  a  fatal  irregularity  (Cooper 
V.  Waller,  1  C,  M.  &  R.  437;  3 
Dowl.  167 ;  5  Tyrw.  130 ;  and  Ta- 
brum  V.  Thomas,  3  Dowl.  167). 

Where  the  defendant  fails  to  pay 
the  debt  and  costs,  within  the  time 
mentioned  in  the  indorsement  on  the 
writ,  he  is  not  entitled  to  a  stay  of 
proceedings,  on  payment  of  the  sum 
so  indorsed  (Bowditch  v.  Slaney,  4 
Dowl.  140 ;  2  Scott,  197 ;  2  Bing. 
142).  But  if  the  debt  and  costs  be 
tendered  after  the  four  days,  and  the 
attorney  or  his  clerk  receive  them» 
he  cannot  afterwards  proceed  in  the 
action  to  recover  any  further  costs 
(Nodding  v.  Sturchfield,  7  Man.  & 
6.  957 ;  2  Dowl.  &  L.  596 ;  14  Law 
J.,  C.  P.  33 ;  8  Scott,  N.  S.  662). 

The  court  will  not  amend  the 
indorsement  by  altering  the  amount 
of  the  debt  mentioned  in  it^  and 
they  have  holden  that  a  judge  at 
chambers  has  no  power  to  do  to 
(Trotter  v.  Bass,  1  Bing.  N.  S.  516; 
3  Dowl.  407).  Any  alteration  in  a 
vmt,  without  getting  it  resealed  be- 
fore service,  renders  it  void  (Siggers 
V.  Sansom,  2  Dowl.  745 ;  and  Green 
V.  Wilks,  4  Dowl.  322). 

The  Reg.  Gen.  H.  T.  17  Vict. 
substituted  for  the  Reg.  Gen.  H,  T. 
2  Will.  4,  above  cited,  states  in  ad* 
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WRITS  OF  SUMMONS— CONCURRENT. 

original  writ  of  summons^  issue  one  or  more  con- 
eurrent  writ  or  writs,  each  concurrent  writ  to  bear 
teste  of  the  same  day  as  the  original  writ,  and  to 
be  marked  with  a  seal  bearing  the  word  "  con- 
qurrent,"  and  the  date  of  issuing  the  concurrent 
writ ;  and  such  seal  shall  be  provided  and  kept  for 
that  purpose  at  the  offices  of  the  masters  of  the 
8tu4  courts,  and  shall  be  impressed  upon  the  writ 
by  the  proper  officer  of  the  court  out  of  which  the 
original  writ  issued:  Provided  always,  that  such 
concurrent  writ  or  writs  shall  only  be  in  force  for 
the  period  during  which  the  origind  writ  in  such 
action  shall  be  in  force  (a). 


75 


dition  to  the  matters  contained  in 
this  section,  that  the  plaintiff  shall 
be  at  liberty  to  claim  such  costs  as 
may  be  taxed;  and,  if  more  than 
one-sixth  shall  be  disallowed,  the 
plaintiff's  attorney  shall  pay  the  costt 
<tf  taxation.  The  cases  on  the  old 
rale  are,  Hunter  v.  RusseU^  5  Man. 
A  G.  601,  Young  v.  Crompton,  2 
Dowl.  &  L.  557,  and  Ex  parte 
WooUett,  12  Mee.  &  W.  504  ;  1 
DowL  &  L.  593;  13  Law  J.,  Ex. 
121. 

(a)  The  succeeding  section  to  this 
repeals  sect.  10  of  the  statute  2 
Will.  4,  c.  39,  relating  to  the  dura- 
tion (tf  writs,  and  to  alias  and  pluries 
writs ;  and  section  9  of  this  statute 
authorizes  in  lieu  thereof  the  issuing 
of  concurrent  writs  at  any  time  dur. 
iag  six  months  from  the  issuing  of 
the  original  writ  of  summons,  and 
provides  that  such  conciurent  writ 
or  writs  shall  only  be  in  force  for  the 
like  period  as  the  original.  Under 
the  former  statute,  and  Reg.  Gen.  M. 
T.  3  Will.  4,  r.  6  (Jerv.  R.  95),  alias 
and  phiries  writs  were  issued  from 
time  to  time,  as  where  the  plaintiff 
could  not  be  served;  and  this  was 
dcme  at  any  time  within  a  year  from 


the  issuing  of  the  previous  writ 
(^Henner  v.  JohnsoUf  14  Law  J., 
Ex.  292),  or  if  the  first  writ  were 
served  upon  a  wrong  person,  the 
plaintiff  could  sue  out  an  aUas  upon 
it  against  the  right  defendant,  even 
although  the  person  served  may  have 
appeared  {Clark  v.  Johnson,  3  D.  & 
R.  254 ;  2  B.  &  C.  95).  It  was  not 
necessary  that  the  first  writ  should 
be  returned  before  suing  out  the 
aUaSf  or  the  alias  returned  before 
suing  out  the  pluries,  unless  the 
writ  had  been  for  the  purpose  of 
saving  the  Statute  of  Limitations,  or 
of  proceeding  to  outlawry  {Gregory 
V.  Des  Anges,  5  Dowl.  193).  And 
two  or  more  original  writs  might  is- 
sue concurrently,  as  where  there  were 
several  defendants  living  in  different 
places,  or  where  it  was  not  known 
where  a  single  defendant  was  living 
{Dunn  V.  Harding,  10  Bing.  553; 
4  Moo.  and  Sc.  450 ;  3  Law  J.,  C.  P. 
186 ;  and  Crow  v.  Crow,  1  Dowl.  & 
L.  709;  13  Law  J.,  Q.  B.  57). 

Two  original  writs  of  capias  might 
also  issue  in  two  different  counties 
{RodweU  V.  Chapman,  2  Law  J., 
Ex.  4;  1  C.  &  M.  70;  Angus  v. 
Coppard,  3  Mee.  &  W.  57;  1  Dowl. 
S  2 
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From  com-       X.  From  the  time  when  this  act  shall  commence^ 
S^fws'act*  ^^^  **t®  effect,  so  much  of  a  certain  act  of  parlia* 
certain  pro-  ment  passed  in  the  second  year  of  the  reign  of  hi* 
2  w.  4, 0.39,  late  majesty  king  William  the  fourth,  intituled 
repealed,      u  j^^  ^^jj  fop  Uniformity  of  Process  in  Personal 
Actions  in  his  Majesty's  Courts  of  Law  at  West- 
minster," as  relates  to  the  duration  of  writs,  and 
to  alias  and  pluries  writs,  and  to  the  proceedings 
necessary  for  making  the  first  writ  in  any  action 
available  to  prevent  the  operation  of  any  statute 
whereby  the  time  for  the  commencement  of  any 
action  may  be  limited,  shall  be  repealed,  except  so 
far  as  may  be  necessary  for  supporting  any  writs 
that  have  been  issued  before  the  commencement 
of  this  act,  and  any  proceedings  taken  or  to  be 
taken  thereon  (a). 
Renewal  of       XI.  No  Original  writ  of  summons  shall  be  in 
summons  to  ^^rce  for  more  than  six  months  from  the  day  of  the 
save  the       date  thereof,  including  the  day  of  such  date ;  but 
Limftations,  if  ^^y  defendant  therein  named  may  not  have  been 
othefpur-    ^^^^^^  therewith,  the  original  or  concurrent  writ 
poses.     '    of  summons  may  be  renewed  at  any  time  before 
its  expiration,  for  six  months  from  the  date  of  such 
renewal,  and  so  from  time  to  time  during  the  cur- 
rency of  the  renewed  writ,  by  being  marked  with 
a  seal,  bearing  the  date  of  the  day,  month,  and 
year  of  such  renewal,  (b)  such  seal  to  be  provided 


137 ;  and  Angus  ▼.  MedwiUj  7  Law  and  that  an  amendment  of  the  in- 

J.,  Ex.  10).  dorsement  in  that  respect  wasallow- 

(fl)  It  was  held,  as  to  a  writ  of  able  (S.   P.  Manor  v.  Spalding,  1 

summons  which  had  expired  before  Dowl.  &  L.  878).     But  when  an 

the  act  came  into  operation,  that  alias  had  not  issued  in  due  time, 

this  section  applied  so  as  to  allow  an  the  date  of  the  writ  would  not  be 

alias  under  the  2  Will.  4,  c.  39,  s.  amended  (Campd^// v.  Smart,b  C.  B. 

10  (Gapp  y.  Robinson,  22  Law  J.,  190;  5  Dowl.  &  L.  935).     But  an 

C.  P.  5).  alias  might  be  amended  by  inserting 

(6)  In   WiUiams  v.  Williams,  10  the  date  of  the  first  vmi  {Cuherwell 

Mee.  &  W.  174  ;  2  Dowl.  &  L.  209,  v.  Nugee,  15  Law  J.,  Ex.  308 ;  15 

it  was  held  that  the  indorsement  on  an  Mee.  &  W.  559  ;  4  Dowl.  &  L.  30). 

aHas  or  pluries  must  contain  the  date  Writ  would  he  amended  by  intro- 

of  the  first  writ  and  return  thereto ;  ducing  mere  title  as  assignees  (CArif- 


Digitized  by 


Google 


■I 


WRITS  OF  SUMMONS:  HOW  KENEWED.  77 

maid  kept  for  that  purpose  at  the  offices  of  the 
masters  of  the  said  superior  courts,  and  to  be  im- 
pressed upon  the  writ  by  the  proper  officer  of  the 
court  out  of  which  such  writ  issued,  upon  delivery 
to  him  by  the  plaintiff  or  his  attorney  of  a  praecipe 
in  such  form  as  has  heretofore  been  required  to  be 
delivered  upon  the  obtaining  of  an  alicts  writ ;  and 
«  writ  of  summons  so  renewed  shall  remain  in 
force  and  be  available  to  prevent  the  operation  of 
any  statute  whereby  the  time  for  the  commence- 
ment of  the  action  may  be  limited,  and  for  all  other 
purposes,  from  the  date  of  the  issuing  of  the  original 
\¥rit  of  summons. 

XII.  Where  any  writ  of  summons  in  any  such  ^2!!^**  £J 
action  shall  have  been  issued  before,  and  shall  be  befor  "tms 
in  force  at  the  commencement  of  this  act,  such  ***• 
writ  may  at  any  time  before  the  expiration  thereof 
be  renewed  under  the  provisions  of  and  in  the 
manner  directed  by  this  act ;  and  where  any  writ, 
issued  in  continuation  of  a  preceding  writ  accord- 
ing to  the  provisions  of  the  said  act  of  his  late 
majesty  king  William  the  fourth,  shall  be  in  force 
ana  unexpired,  or  where  one  month  next  after  the 
expiration  thereof  shall  x^ot  have  elapsed  at  the  com- 
mencement of  this  act,  such  continuing  writ  may, 
without  being  returned  non  est  inventus^  or  entered 


tie  v.  BeU,  4  Dowl.  &  L.  190;  16  not  be  granted  on  an  affidavit  that 

.  M.  &  W.  669.    The  writ  renewed  no  such  writ  had  been  returned,  nor 

within  the  above  section  is  as  the  continuance  entered,  &c.  (Harper  v. 

4)riginal  writ  renewed  by  the  alias  Phillips,  7  M.  &  6.  397). 

under  the  2  Will.  4,  c.  39,  under  On  issue  joined  on  the  plea,  the 

which  it  was  held,  that  when  the  question  of  renewal  arises  {Higgs  v. 

four  months  would  expire  on  the  7th  Mortimer^  5  Dowl.  &  L.  757),  and 

May,  the  subsequent  process  must  the  last  writ  served  was  deemed  to 

be  entered  of  record  bv  the  6th  be  the  commencement  of  the  suit 

June  (McKellar  v.  ResUlie,  5   So.  (Pratt  v.  Hawkins,  15  Mee.  &  W. 

N.  R.  192 ;  4  M.  &  G.  759).  399) ;  stamps,  however,  must  be  on 

Under  the  former  statute,  if  an  the  writ  when  served  ( Walker  v. 

issue  stated  the  suing  out  of  an  alias  Collick,  18  Law  J.,  Ex.  387;  4  Ex. 

and  the  plaintiff  had  a  verdict  on  the  171). 
issue  on  the  plea,  a  new  trial  would 
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made. 


of  record  according  to  the  provisions  of  the  said 
act  of  his  late  majesty  king  William  the  fonith, 
be  filed  in  the  office  of  the  court  within  one  mon^ 
next  after  the  expiration  of  such  writ,  or  within 
twenty  days  after  the  commencement  of  this  a^; 
apd  the  original  writ  of  summons  in  such  actkm 
may  thereupon,  but  within  the  same  period  of  one 
month  next  after  the  expiration  of  the  continuing 
writ,  or  within  twenty  days  after  the  commencement 
of  this  act,  be  renewed  under  the  provisions  of  az^ 
in  the  manner  directed  by  this  act  (a) ;  and  every 
such  writ  shall  after  such  renewal  have  the  same 
duration  and  effect  for  all  purposes,  and  shall,  if 
necessary,  be  subsequently  renewed,  in  the  same 
manner  as  if  it  had  origiaally  issued  under  the 
authority  of  this  act. 

XIII.  The  production  of  a  writ  of  summons  pur- 
porting to  be  marked  with  the  seal  of  the  court, 
showing  the  same  to  have  been  renewed  according 
to  this  act,  shall  be  sufficient  evidence  of  its  having 
been  so  renewed,  and  of  the  commencement  of  the 
action  as  of  the  first  date  of  such  renewed  writ  for 
all  purposes. 

XIV.  The  writ  of  summons  in  any  action  may 
be  served  in  any  county^ 

XV.  The  person  serving  the  writ  of  summoiiB 
shall  and  he  is  hereby  required,  within  three  days 
at  least  after  such  service,  to  indorse  on  the  writ 
the  day  of  the  month  and  week  of  the  service  there- 
of, otherwise  the  plaintiff  shall  not  be  at  liberty, 
in  case  of  nonappearance,  to  proceed  under  t^s 
act ;  and  every  affidavit  of  service  of  such  writ  shall 
mention  the  day  on  which  such  indorsement  was 
made  (b). 


{a)  See  Oapp  v.  RoUnson,  22  Law 
J.,  C.  P.  5. 

{b)  The  indorsement  required  (by 
Reg.  Gen.  3  Will.  4,  r.  3)  to  be  made 
by  the  person  serving  a  writ  of  sum- 
mons, is  precisely  the  same  as  here 


enacted ;  the  practice  that  has  pre- 
Tailed  under  the  above  rule  will  apply 
to  the  present  statutes ;  the  indorse- 
ment under  the  rule  was  essential  to 
enable  the  plaintiff  to  enter  an  ap- 
pearance in  default  of  the  defendant 
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XVI.  Every  Buch  writ  ofsummoDS  issued  against 
a  corporation  aggregate  may  be  served  on  the  mayor 
or  other  head  officer,  or  on  the  town  clerk,  clerk, 
treasurer,  or  secreta^  of  such  corporation ;  and 
every  such  writ  issued  against  the  inhabitants  of  a 
hundred  or  other  like  district  may  be  served  on  the 
high  constable  thereof,  or  any  one  of  the  high  con- 
stables thereof;  and  every  such  writ  issued  against 
the  inhabitants  of  anv  county  of  any  city  or  town, 
or  the  inhabitants  of  any  franchise,  liberty,  city, 
town,  or  place  not  being  part  of  a  hundred  or  other 
like  district,  on  some  peace  officer  thereof  (a), 

XVII  (6).  The  service  of  the  writ  of  summons, 
wherever  it  may  be  practicable,  shall,  as  heretofore, 


As  to  ser- 
vice of  writ 
on  oorpora- 
tion  and  in- 
habitants  of 
hundreds 
and  towns. 


Proceedings 
where  per- 
sonal ser- 


80  doing ;  here  it  is  essential  to  en- 
able the  plaintiff,  in  case  of  non- 
appearance,to  proceed  under  this  act. 
For  the  mode  of  so  doing  see  sects. 
27  and  28. 

(«)  Personal  service  of  the  writ  of 
summons  is  still  ordinarily  necessary 
(see  sect.  17)*  and  the  same  particula- 
rity as  heretofore  in  the  affidavit  of 
service  must  be  observed.  It  is  essen- 
tial that  actual  personal  service  of  the 
writ  be  effected ;  it  is  not  enough  to 
show  that  the  writ  has  come  to  the 
hands  of  the  defendant  {Gogg9  y. 
JLard  Huntmfftower,  12  Mee.  &  W. 
503;  8/ur.  66;  lDowL&L.599; 
13  Law  J.,  Ex.  352).  The  court  will 
not  allow  any  equivalent  for  the  ac- 
tual personal  service  of  the  writ  of 
summons  {Christmas  v.  Eicke^  2  B. 
C.  Rep.  292  ;  5  Dowl.  &.  L.  156  ; 
Heath V.  White, 2Dow\.8ch. 40;  IZ 
Law  J.,  Q.  B.  218),  except  on  special 
order  under  sect.  17. 

The  indorsement  required  must  be 
made  on  the  vnrit  within  three  days 
at  the  least,  after  serrice ;  but  where 
the  defendant  occasioned  the  omis- 
sion of  the  indorsement  by  misrepre- 


sentation, the  court  allowed  the  in- 
dorsemen*  to  be  made  after  the  time 
specified  (Burrows  and  another  v. 
Gabriel  and  others,  4  Dowl.  &L.  107; 
1  B.  C.  Rep.  159).  Also,  where  the 
defendant,  on  being  served  with  a 
copy  of  a  writ,  snatched  the  writ  it- 
self out  of  the  hands  of  the  person 
who  served  him,  and  kept  it  (Brook 
V.  Eddridge,  2  Dowl.  647).  It  has 
been  held  that  the  indorsement  may 
be  made  by  a  marksman  (Baker  v. 
CogUm,  7  C.  6. 131). 

(b)  This  section  is  a  verbatim  copy 
of  sect.  13  of  the  statute  2  Will  4,  c. 
39. 

Tbe  recent  decisions  in  respect  of 
serrice  of  process  on  corporate  bodies 
are  in  the  cases,  Evans  v.  The  Dublin 
and  Drogheda  Railway  Company,  14 
Mee.  &  W.  142 ;  2  Dowl.  &  L.  865  ; 
Walton  V.  The  Universal  Salvage 
Company,  4  Dowl.  &  L.  558 ;  16  Mee. 
&  W.  438 ;  Wilson  v.  The  Caledonian 
Railway  Company,  5  Exch.  822; 
20  Law  J.,  Ex.  6 ;  15  Jur.  17 ;  and 
Williams  v.  The  Commissioners  for 
executing  the  Office  qf  Lord  High 
Admiral,  16  Jur.  42;  see  1  Tidd,  124. 
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be  personal ;  but  it  stall  be  lawful  for  the  plaintiff 
to  apply  from  time  to  time,  on  affidavit  (a),  to  the 
court  out  of  which  the  writ  of  summons  issued,  or 
to  a  judge  (b)  ;  and  in  case  it  shall  appear  to  such 
court  or  judge  that  reasonable  efforts  have  been 
made  to  effect  personal  service,  and  either  that  the 
writ  has  come  to  the  knowledge  of  the  defendant^ 
or  that  he  wilfully  evades  service  of  the  same,  and 
has  not  appeared  thereto  (c),  it  shall  be  lawful  (d)  for 


(a)  See,  as  to  affidavits, New  Rules, 
H.  T.  17  Vict.  140—149. 

{b)ln  Term  time,  ( Wyattv,  Genny, 
22  Law  T.  92 ;  Todd  v.  Edwards  22 
Law  J.  105.) 

(c)  In  order  to  satisfy  the  court 
or  a  judge  that  reasonable  efforts 
have  been  made  to  effect  personal 
service,  the  affidavit  must  fully  dis- 
close what  has  been  done,  the  reasons 
why  service  has  not  been  effected, 
and,  from  the  facts  stated,  raise  a 
reasonable  presumption  that  the  writ 
has  come  to  the  knowledge  of  the  de- 
fendant, or  that  he  wilfully  evades 
service  of  the  same.  The  cases  which 
have  decided  how  these  particulars 
have  formerly  been  required  are  as 
follow:  the  affidavit  should  state 
wherethe  residence  of  the  defendant  is 
.  situated  {Crofts  v.  Brown,  2  Dowl. 
&  L.  935 ;  7  Q.  B.  284 ;  Halton  v. 
White,  2  Man.  &  6.  295 ;  Bowser 
V.  Austin,  2  C.  &  J.  45 ;  and  Brad- 
bee  V.  Gusiard,  1  Dowl.  N.  S.  291); 
and  that  an  attempt  to  serve  the  de- 
fendant had  been  made  at  his  dwell- 
ing house  (Rmsell  v.  Knowles,  7 
Man.  &  G.  1001).  If  the  defeudant's 
residence  is  unknown,the  party  must 
use  his  utmost  endeavours  to  serve 
him  personally,  and  swear  specifically 
to  such  endeavours  {Moody  v.  Mor- 
gan, 7  Dowl.  144 ;  Hickman  v.  Dal- 
limore,  4  Dowl.  278 ;  and  Gorringe 


V.  Terrewest,  2  Lown.  M.  &  P.  12). 
In  the  last  case  it  was  held  that  the 
old  practice  as  to  a  certain  number 
of  calls,&c.is  not  essential.  It  should 
appear  from  the  facts  stated  in  the 
affidavit,  that  the  defendant  is  keep- 
ing out  of  the  way  to  avoid  service;  it 
is  not  sufficient  if  it  merely  states  the 
deponent's  belief  as  to  that  {Hough'' 
ton  V.  Haworth,  4  DowL  749 ;  Chan* 
ning  v.  Cross,  9  Dowl.  118).  In  the 
affidavit  it  is  not  sufficient  merely  to 
negative  the  appearance  of  the  de- 
fendant, according  to  the  exigence  of 
the  writ,  but  it  should  state  that  no 
appearancehasbeen  entered(Af'i4^pm 
V.  Gregory,  I  M.  G.  &  S.  299;  and 
Drage  v.  Bird,  3  Dowl.  &  L.  617); 
and  the  affidavit  must  show  when  the 
search  was  made  (Penny  v.  Thomas, 
6  Law  J.,  C.  P.  55 ;  and  Maclean  v. 
^^aAfl»w,3Scott,N.S.474;  10  Law 
J.,  C.  P.  318 ;  which  must  be  after 
the  expiration  of  eight  days  from  the 
service  of  the  writ  {Brian  v.  Stretton, 
1  C.  &  M.  74  ;  1  Dowl.  642)  ;  which 
must  appear  regular  {Wakeley  v. 
Teesdale,  2  L.  M.  P.  6 ;  Fitzgerald 
V.  Evans,  5  M.  &  G.  207,  6  Sc.  N. 
R.  220.) 

{d)  Orders  under  this  section  will 
in  general  be  granted  absolute  in  the 
first  instance,  and  need  not  he  served 
{Barringer  v.  Hanley,  22  Law  J.,  C. 
P.  6.) 
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8uch  court  or  judge  to  order  that  the  plaintiff  be  at 
liberty  to  proceed  as  if  personal  service  had  been 
effected,  subject  to  such  conditions  as  to  the  court 
or  judge  may  seem  fit  (a), 

XVIII.  In  case  any  defendant,  being  a  British  ^n^g'^„gt 
pubject,  is  residing  out  of  the  juriscQction  of  the  said  Britiih  sn^ 
superior  courts,  in  any  place  except  in  Scotland  or  iSJfj^  of ' 
Ireland  (ft),  it  shall  be  lawful  for  the  plaintiff  to  issue  the  juria- 
a  writ  of  summons  in  the  form  contained  in  the  sa^Hor^^ 
schedule  (A.)  to  this  act  annexed,  marked  No.  2 ;  courts, 
which  writ  shall  bear  the  indorsement  contained  in 
the  said  form,  purporting  that  such  writ  is  for  ser- 
vice out  of  the  jurisdiction  of  the  said  superior 
courts ;  and  the  time  for  appearance  by  the  defend- 
ant to  such  writ  shall  be  regulated  by^the  distance 
from  England  of  the  place  where  the  defendant  is 
residing;  and  it  shall  be  lawful  for  the  court  or 
judge,  upon  being  satisfied  by  affidavit  that  there  is 
a  cause  of  action,  which  arose  within  the  jurisdic- 
tion, or  in  respect  of  the  breach  of  a  contract  made 
within  the  jurisdiction,  and  that  the  writ  was  per- 
sonally served  upon  the  defendant,  or  that  reason- 
able efforts  were  made  to  effect  personal  service 
thereof  upon  the  defendant,  and  that  it  came  to  his 
knowledge,  and  either  that  the  defendant  wilfully 
neglects  to  appear  to  such  writ,  or  that  he  is  living 
out  of  the  jurisdiction  of  the  said  courts,  in  order 
to  defeat  and  delay  his  creditors,  to  direct  from  time 
to  time  that  the  plaintiff  shall  be  at  liberty  to  pro- 
ceed in  the  action  in  such  manner  and  subject  to 
such  conditions  as  to  such  court  or  judge  may  seem 
fit,  having  regard  to  the  time  allowed  for  the  de- 
fendant to  appear  being  reasonable,  and  to  the  other 


(a)  See  Padwick  t.  Lewis,  9  C.  ot  Sheehyy, The  Professional  L\fe  In- 

B.224 ;  as  to  getting  order  set  aside,  suranee  Company,  22  Law  J.,  G.  P. 

Whittaker  ▼.  Crutchley,  2  L.M.  &  244,  1  C.  L.  Rep.  583,  as  to  ser- 

P.  76 ;  Hinton  v.  Acraman,  2  C.  B.  vice  of  persons  in  Ireland  under  the 

673,  3  Dowl.  &  L.  326.  Irish  Common  Law  Procedure  Act. 

ijb)  See  Douglas  v.  Forest,  4  Bing.  And  see  cases  cited  in  argument  of 

686,  as  to  Scotland.  And  see  the  case  Willes, 
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circumstances  of  the  case  (a) :  Provided  always,  tb*t 

the  plaintiff  shall  and  he  is  hereby  required  to  prove 

the  amount  of  the  debt  or  damages  cliumed  by  hna 

in  such  action,  either  before  a  jury  upon  a  writ  Of 

inquiry,  or  before  one  of  the  masters  of  the  said 

superior  courts  in  the  manner  hereinafter  provided, 

according  to  the  nature  of  the  case,  as  such  court 

or  judge  may  direct;  and  the  making  such  proof 

shall  be  a  condition  precedent  to  his  obtaining 

judgment  (b). 

Astoac-  XIX.  In  any  action  against  a  person  residing 

fbrefgnera  **  out  of  the  jurisdiction  of  the  said  courts,  and  not 

reaiiUng  out  being  a  British  subject,  the  like  proceedings  may 

dicSon  of  *    be  t^en  as  against  a  British  subject  resident  out 

superior       of  the  jurisdiction,  save  that  in  lieu  of  the  form  of 

writ  of  summons  in  the  schedule  (A.)  to  this  act 

annexed  marked  No.  2,  the  plaintiff  shall  issue  a 

writ  of  summons  according  to  the  form  contained 

in  the  said  schedule  (A.)  marked  No.  3,  and  shall  i^ 

manner  aforesaid  serve  a  notice  of  such  last-men- 


courts. 


(a)  A  strict  observance  of  the  act 
will  be  essential  in  these  proceedings. 
The  affidavit  to  satisfy  the  court  or 
a  judge  roust  distinctly  show  that 
there  is  a  cause  of  action,  which  arose 
within  the  jurisdiction,  or  in  respect 
of  the  breach  of  a  contract  made 
within  the  jurisdiction,  and  that  the 
writ  was  personally  served  upon  the 
defendant,  or  that  reasonable  efforts 
were  made  to  effect  personal  service 
thereof  upon  the  defendant,  and  that 
it  came  to  his  knowledge,  and  either 
that  the  defendant  wilfully  neglects 
to  appear  to  such  vmt,  or  that  he  is 
living  out  of  the  jurisdiction  of  the 
said  courts  in  order  to  defeat  and  de- 
lay  his  creditors.  Although  the  same 
particularities  as  in  an  affidavit  to 
hold  to  bail  may  not  be  required  in 
.the  proceedings  under  this  section, 
yet  some  of  the  requisites  may  be  es- 


sential, for  which  see  Tidd's  Prac. 
9th  ed.  p.  182.  As  to  the  time  for 
appearance  by  the  defendant  to  the 
writ,  the  act  directs  that  the  same 
shall  be  regulated  by  the  distance 
from  Eng^nd  of  the  place  where  the 
defendant  is  residing :  and  the  form 
in  the  schedule  directs  that  a  suffi- 
cient number  of  days  be  inserted. 
The  attorney  who  issues  the  writ  will 
use  his  discretion  as  to  the  time, 
which  if  not  sufficient  the  judge 
would  refuse  the  order,  and  delay 
would  thereby  be  occasioned  and  ex- 
pense uselessly  incurred.  The  affi- 
davit therefore  must  satisfy  the  judge 
that  a  reasonable  time  has  been  given 
for  appearance,  with  reference  to  the 
circumstances  of  the  particular  case 
(Mor.  &  Finlason's  Edn.  237). 
(a)  See  sect.  92. 
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tioned  writ  upon  the  defendant  therein  mentioned, 
which  notice  shall  be  in  the  form  contained  in  the 
Aaid  schedule  also  marked  No,  3 ;  and  such  service 
shall  be  of  the  same  force  and  effect  as  the  service 
of  the  writ  of  summons  in  any  action  against  a 
British  subject  resident  abroad,  and  by  leave  of  the 
oourt  or  a  judge,  upon  their  or  his  being  satisfied 
by  affidavit  as  aforesaid,  the  like  proceedings  may 
be  had  and  taken  thereupon  (a). 

XX.  If  the  plaintiff  or  his  attorney  shall  omit  OmiMion  to 

.       .        _.    .  "^  .    J  /7N  •'  .,  insert  or  m* 

to  insert  in  or  mdorse  (o)  on  any  wnt  or  copy  dorse  mat- 
thereof  any  of  the  matters  required  by  this  act  to  ^j^oJ'io" 
be  inserted  therein  or  indorsed  thereon,  such  writ  nullify  it. 
or  copy  thereof  shall  not  on  that  account  be  held 
void,  but  it  may  be  set  aside  as  irregular  (c),  or 


(a)  The  proceedings  here  directed 
against  a  foreigner  residing  out  of  the 
jiurisdiction  of  the  courts,  are  similar 
to  those  in  the  preceding  section  as 
against  a  British  subject  residing  out 
of  the  jurisdiction,  except  that  a 
notice  that  a  writ  has  been  issued  is 
to  be  served  on  the  defendant;  this 
oourse  was  proposed  by  the  Common 
Law  Commissioners  to  meet  the  diffi- 
culty  suggested  as  to  any  writ  issued 
by  the  courts  of  this  country  being 
served  in  another,  on  a  foreigner. 
The  foUovring  citation  illustrates  the 
Frenchlaw  on  the  subject:  "Astranger 
nonresident  in  France  can  be  cited  be- 
fore the  French  tribunals  for  the  en- 
forcement of  obligations  contracted 
by  him  in  France  with  a  Frenchman; 
he  can  also  be  brought  before  the 
French  courts  for  obligations  con- 
tracted  by  him  in  a  foreign  country 
with  Frenchmen  "  (Code  Civil,  c.  1, 
art.  14  ;  Mor.  &  Fin.  238). 

(b)  This  section  only  applies  to 
omisnotu:  as  to  mistakea,  see  the 
general  power  as  to  amendment,  sect. 
222. 


(c)  See,  as  to  irregularity,  New 
Rules,  H.  T.  17  Vict.  135—139, 
substantially  re-enacting  the  old  rule 
on  the  subject.  Applications  by  a 
defendant  to  set  aside  a  writ  or 
copy  for  irregularity  must  be  made 
promptly.  A  defendant  cannot  wait 
until  the  ensuing  term  to  take  ad- 
vantage of  an  irregularity  in  the  ser- 
vice of  process  in  the  vacation ;  but 
he  is  bound  to  apply  promptly  to  a 
judge  at  chambers  {Cos  v.  TuUoekf 
2  Law  J.,  Ex.  233 ;  1  C.  &  M.  531 ; 
2  Dowl.  47).  An  application  on  the 
6th  November  to  set  aside  for  irre- 
gularity a  writ  executed  on  the  28th 
August :  Held,  too  late  {Parker  v. 
Bayleyj  5  Dowl.  &  L.  296).  Ten 
days  was  held  as  too  great  a  delay  in 
applying  to  set  aside  the  service  of  a 
writ  for  irregularity  {Davia  v.  Sher' 
lock,  7  Dowl.  530).  Where  there 
appears  to  have  been  a  delay  of  more 
than  eight  days  before  moving  to  set 
aside  proceedings  for  irregularity,  the 
defendant  must  clearly  explain  the 
delay,  otherwise  the  presumption  will 
be  against  him  {Herbert  v.  Darley, 


Digitized  by 


Google 


84 


THE  COMMON  LAW  PROCEDURE  ACT  OF  1852. 


amended,  upon  application  to  be  made  to  the  court 
out  of  whicn  the  same  shall  issue,  or  to  a  judge : 
and  such  amendment  may  be  made,  upon  any  i^ 
plication  to  set  aside  the  writ,  upon  such  terms  aa 
to  the  court  or  judge  may  seem  fit  (a). 


4  Do^l.  726).  "Where  a  party  takes 
a  step  in  a  cause  in  which  there  is  an 
irregularity  or  defect  known  to  him, 
of  which  he  does  not  then  avail  him- 
self, he  will  not  subsequently  be  al- 
lowed to  take  advantage  of  such 
defect  or  irregularity  (Anderson  v. 
Harrison,  8  Jur.  603:  2  Dowl.  &  L. 
91 ;  13  Law.  J.,  Q.  B.  293).  Ap- 
plications  to  set  aside  proceedings  for 
irregularity  must  be  made  within  a 
reasonable  time  after  the  irregularity 
occurs  {Claridge  v.Jf' ifienzf>,2  Dowl. 
N.  S.  898  ;  12  Law  J  ,  C.  P.  131  ;  5 
Man.&6.251).  A  reasonable  time  in 
respect  of  applications  on  the  ground 
of  irregularity  dates  from  the  time 
when  the  party  complaining  of  the 
irregularity  had  the  means  of  know- 
ing it ;  although  in  point  of  fact  he 
did  not  know  of  it  till  afterwards 
{Seymour  v.  Maddox^  1  Lown.  M.  & 
P.  543;  19  Law  J.,  Q.  B.  525;  15 
Jur.  629).  For  cases  of  irregularity 
in  the  teste  of  the  writ  or  copy  see 
Edwards  v.  Collins,  5  Dowl.  227 ; 
Briggs  v.  Bumard,  6  Law  J.,  C.  P. 
216  ;  and  CorraUv.  FoulJtes,  5  DowL 
&  L.  590;  2B.  B.  Rep.  262. 

If  an  application  is  made  to  a  judge 
at  chambers  to  set  aside  proceedings 
on  the  ground  of  irregularity,  the 
question  whether  or  not  the  applica- 
tion is  made  in  time,  is  entirely  in 
his  discretion,  and  the  court  will  not 
review  his  decision  in  this  respect, 
whether  the  application  be  granted 
or  refused  (Lane  v.  Newman,  10  Jur. 
925  i  1  B.  C.Rep.  93). 

(a)  Sect.  222.  In  the  Common  Law 


Procedure  Act  of  1854,  sect.  222  is  ^ 
re-enacted  and  enlarged  as  to  gene- 
ral powers  of  amendment,  and  sect. 
224  as  to  new  forms  of  writs. 
Although  the  vnrit  or  copy  thereof 
will  not  be  void  by  reason  of  any 
omission  to  insert  therein  or  in- 
dorse thereon  any  of  the  matters  re- 
quired by  this  act,  the  writ  or  copy 
thereof  may  be  set  aside  as  irregular ; 
care  should  therefore  be  taken  to  ob- 
serve strictly  the  forms  prescribed  by 
this  act.  The  courts  have  generally 
only  allowed  the  amendment  of  a 
writ  where  the  Statute  of  Limita- 
tions would  operate  as  a  bar;  or 
where  there  has  been  a  clerical  error 
in  the  writ  (Green  v.  Kettleby  8 
Dowl.  783).  To  prevent  the  opera- 
tion of  the  Statute  of  Limitations  the 
court  have  allowed  a  writ  to  be 
amended  by  adding  the  name  of  an 
official  assignee  as  plaintiff  {Brown  v. 
FuUerton,  13  Mee.  &W.  556;  14 
Law  J,  Ex.  79).  And  where  the 
plaintiffs'  attorney  discovered  after 
notice  of  trial,  that  eight  other  per- 
sons were  partners  in  the  firm  when 
the  debt  was  contracted,  the  court 
allowed  the  plaintiffs  to  amend  the 
writ  of  summons  and  subsequent 
proceedings,  by  adding  the  names  of 
the  eight  other  persons  as  plaintiffs 
(Came  and  another  v.  Malins  and 
others,  2  Lown.  M.  &  P.  498 ;  20  Law 
J.,  Ex.  434 ;  6  Exch.  803).  But 
under  similar  circumstances  the  court 
refused  to  allow  the  name  of  a  de- 
fendant to  be  added  (Goodchild  v. 
Leadham,  1  Exch.  706 ;  5  Dowl.  & 
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XXI.  If  either  of  the  forms  of  writ  of  summons 
contained  in  the  schedule  (A.)  to  this  act  annexed, 
and  marked  respectively  !Nos.  1,  2,  and  3,  shall  hj 
miatake  or  inadvertence  be  substituted  for  anv 
other  of  them,  such  mistake  or  inadvertence  shall 
not  be  an  objection  to  the  writ  or  any  other  pro- 
ceeding in  such  action,  but  the  writ  may,  upon  an 
ex  parte  application  to  a  judge,  whether  before  or 
after  an^  application  to  set  aside  such  writ  or  any 
proceedmg  thereon,  and  whether  the  same  or  notice 
thereof  shall  have  been  served  or  not,  be  amended 
by  such  judge  without  costs  {a), 
.  XXII.  A  writ  for  service  within  the  jurisdiction 
may  be  issued  and  marked  as  a  concurrent  writ 
with  one  for  service  out  of  the  jurisdiction,  and  a 
writ  for  service  out  of  the  jurisdiction  may  be 
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may  be  oon- 


L.  383 ;  12  Jar.  83).  The  teste  of 
a  writ  in  naming  a  late  chief  baron 
instead  of  the  existing  chief  baron 
was  amended,  even  after  a  rule  to  set 
it  aside  i^WakeUng  v.  Watwn,  1  C. 
&  J.  467 ;  1  Tyrw.  377).  Where  a 
writ  of  summons  was  by  mistake 
dated  the  4th  April,  the  pneeipe 
being  dated  the  4th  May :  Held,  that 
a  judge  had  power  to  order  an  amend- 
ment of  the  writ,  so  as  to  make  it 
correspond  with  the  prmcipe  {Kirk 
▼.  Dolby,  6  Mee.  &  W.  636).  In 
general  the  courts  have  been  strict  in 
respect  of  the  indorsements  on  writs 
dnrected  by  the  Uniformity  of  Process 
Act,  and  have  often  refused  amend- 
ments to  be  made  {PUbrow.  v.  PU- 
brov^t  Atmospheric  Raihoay  and 
Canal  Prqpuliion  Company,  14  Law 
J.,  C.  P.  U ;  4  Dowl.  &  L.  450 ; 
3  C.  B.  730 ;  MedUcott  ▼.  Hunter,  5 
Ex.  34 ;  19  Law  J.,  Ex.  191).  Where 
a  sum  beyond  20(.  was  indorsed  on 
the  writ  it  was  held  that  a  judge  at 
chambers  had  no  power  to  alter  the 


amoimt  so  as  to  bring  the  case  under 
20/.  to  give  the  sheriff  jurisdiction 
{Trotter  v.  Bass,  1  Bing.  N.  S.  516; 
3  Dowl.  4075  1  Scott,  403);  and 
where  amendments  are  allowed,  con- 
ditions are  generally  imposed ;  as  the 
plaintiff  paying  the  costs  of  the  ap- 
plication and  giving  the  defendant 
four  more  days'  time  to  pay  the  debt 
and  co%%%{Urquhart  ▼.  Dick,  3  Dowl. 
17;  Turner  ▼.  GiU,  3  Dowl.  30; 
Shirley  ▼.  Jacobs,  3  DowL  101 ;  1 
Scott,  67 ;  Cooper  v.  WaUer,  3  Dowl. 
167).  But  before  the  act  it  might  be 
without  costs  (  WaU  ▼.  Lyon,  9  Bea. 
410;  TomUnson  v.  Bollard,  4  Q.  B. 
512). 

{a)  The  note  to  the  preceding  sec- 
tion cites  the  cases  as  to  amendment 
of  writs  generally :  however,  this  sec- 
tion as  to  allowing  an  amendment  of 
an  irregularity  without  costs  applies 
only  to  substitution  of  one  form  for 
another  of  the  particular  forms  spe- 
cified. 
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Affidavits 
in  certain 
cases  may 
be  sworn 
before  a 
consul. 


current,  and  issued  and  marked  as  a  eoncurrent  writ  with  one 
vice  ver$d.     £q^  service  within  the  jurisdiction  (a). 

XXIII.  Any  affidavit  for  the  purpose  of  enablii^ 
the  court  or  a  jud^e  to  direct  proceedings  to  be 
taken  against  a  defendant  residing  out  of  the  juris* 
diction  of  the  said  courts  may  be  sworn  before  anjr 
consul  general,  consul,  vice-consul,  or  consular  ageni 
for  the  time  being,  appointed  by  her  majesty  aif 
any  foreign  port  or  ^lace ;  and  every  affidavit  so 
sworn  by  virtue  of  this  act  may  be  used  and  shaU 
be  admitted  in  evidence,  saving  all  just  exceptions, 
provided  it  purport  to  be  signed  by  such  consul 
general,  consul,  vice-consul,  or  consular  agent,  upon 
proof  of  the  official  character  and  signature  of  the 
person  appearing  to  have  signed  the  same :  Pro- 
vided always,  that  if  any  person  shall  forge  the 
signature  of  any  such  affidavit,  or  shall  use  or  ten- 
der in  evidence  any  such  affidavit  with  a  false  or 
counterfeit  signature  thereto,  knowing  the  same  to 
be  false  or  counterfeit,  he  shall  be  guilty  of  felony, 
and  shall  upon  conviction  be  liable  to  transporta- 
tion for  seven  years,  or  to  imprisonment  for  any 
term  not  exceeding  three  years,  nor  less  than  one 
year,  with  hard  labour ;  and  every  person  who*  shall 
be  charged  with  committing  any  felony  under  this 
act  may  be  dealt  with,  indicted,  tried,  and,  if  con- 
victed, sentenced,  and  his  offence  may  be  laid  and 
charged  to  have  been  committed  in  the  county  or 
place  in  which  he  shall  be  apprehended  or  be  in 


(a)  The  power  here  given  to  issue 
concurrent  writs  of  diflferent  forms 
must  be  a  convenience  in  practice, 
as,  where  after  issuing  the  original 
writ  it  may  be  discovered  that  the 
defendant  is  residing  out  of  the  juris- 
diction of  the  court;  or  where  he 
had  been  residing  abroad  and  had 
returned  to  this  country.  Or,  where 
one  defendant  is  in  this  country,  the 
original  may  be  available  for  service 


on  him,  and  a  concurrent  vmt  for 
service  on  the  defendant  residing 
abroad.  It  may  be  presumed  that 
this  section  is  also  intended  to  apply  * 
to  a  case  where  there  are  several  de- 
fendants, whether  within  or  without 
the  jurisdiction  of  the  court,  or  whe- 
ther some  of  the  defendants  be  Bri- 
tish subjects  and  some  foreigners 
(Mor.  &  Finl.  Edn.,  241). 
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eusfcody :  acid  every  accessory  before  or  after  the  fact 
to  any  such  offence  may  be  dealt  with,  indicted, 
tried,  and,  if  convicted,  sentenced,  and  his  offence 
may  be  laid  and  charged  to  have  been  committed 
in  any  county  or  place  in  which  the  principal  offen- 
der may  be  tried :  Provided  also,  that  if  any  person 
fthall  wilAilly  and  corruptly  make  a  false  affidavit 
before  such  consul  general,  consul,  vice-consul,  or 
consular  agent,  every  person  so  offending  shall  be 
deemed  and  taken  to  be  guilty  of  perjury,  in  like 
manner  as  if  such  false  affidavit  had  been  made  in 
England  before  competent  authority,  and  shall  and 
may  be  dealt  with,  indicted,  tried,  and,  if  con- 
victed, sentenced,  and  his  offence  may  be  laid  and 
charged  to  have  been  committed,  in  any  X50unty  or 
place  in  which  he  shall  be  apprehended  or  be  in 
custody,  as  if  his  offence  had  been  actually  com- 
mitted in  that  county  or  place  (a), 

XXIV.  From  the  time  when  this  act  shall  com-  Distringas 


(a)  The  provision  here  for  swear- 
ing affidavits  abroad,  extends  only  to 
**  any  affidavit  for  the  purpose  of 
enabling  the  court  or  a  judge  to  di- 
rect proceedings  to  be  taken  against 
^  defendant  residing  out  of  the  juris- 
diction of  the  said  courts."  It  does 
not  appear  to  extend  to  affidavits  to 
be  used  generally  during  the  progress 
of  the  cause,  nor  to  any  affidavit 
made  by  or  on  behalf  of  the  de- 
fendant. 

The  practice  hitherto  in  respect 
of  affidavits  sworn  abroad  has  been 
generally  that  they  vrere  not  receiv- 
able when  sworn  before  the  British 
minister  or  consul  (  WiUiamsY.  Welch 
amd  another,  15  Law  J.,  Q.  B.  7  ;  3 
Dowl.&  L.357 ;  Le  Veux  ^.Berkeley, 
2  Dowl.  &  L.  31 ;  and  In  re  Baroness 
Jhrnsany,  7  C.  B.  119).  But  vThere 
a  notary  public  in  a  foreign  country 
certified  that,  by  the  laws  of  that 
country,  the  British  consul  has  power 


to  administer  an  oath,  an  affidavit  of 
verification  of  the  proceedings  before 
a  commission,  under  the  3  &  4  Wi^ 
4,  c.  74,  s.  88,  was  received  {Ex 
parte  Hutchinson,  5  Dowl.  &L.  523.) 
Semble,  that  an  affidavit  sworn  before 
the  dempster  of  the  Isle  of  Man  is 
not  receivable  here,  vnthout  proof 
that  the  dempster  has  power  to  take 
affidavits  (Cross  v.  Cheshire,  15  Jur. 
993;  1  Law  J.,  Ex.  3). 

Affidavits  sworn  abroad,  by  virtue 
of  this  act,  will  be  receivable  only  on 
proof  of  the  official  character  and  sig- 
nature of  the  person  appearing  to 
have  signed  the  same ;  this  act  does 
not  direct  how  this  proof  must  be  fur- 
nished, whether  by  an  affidavit  of 
some  person  in  this  country  who  is 
acquainted  with  the  official  character 
and  signature  of  the  party,  or  as  in 
Ejp  parte  Hutchinson,  5  Dowl.  &  L. 
523,  by  the  certificate  of  a  notary 
public  in  a  foreign  country. 
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mence  and  take  effect,  so  much  of  the  said  act  of 
his  late  majesty  king  William  the  fourth  as  re- 
lates to  the  writ  of  distringas,  and  the  proceedings 
thereon,  whether  for  the  purpose  of  compelling  ap- 
pearance or  for  proceedings  to  outlawry,  shall  be 
repealed,  except  so  far  as  may  be  necessary  for  the 
purpose  of  giving  effect  to  proceedings  already 
taken,  or  to  be  taken  after  the  commencement  of 
this  act,  under  or  by  reason  of  any  writ  of  dis- 
tringas issued  before  the  commencement  of  this 
act,  or  under  any  rule  or  order  authorizing  the 
issuing  of  such  writ,  and  made  before  the  com- 
mencement of  this  act  (a), 

XXV.  In  all  cases  where  the  defendant  resides 
within  the  jurisdiction  of  the  court,  and  the  claim 
is  for  a  debt  or  liquidated  demand  in  money  (h), 
ynth.  or  without  interest,  arising  upon  a  contract, 
express  or  implied,  as,  for  instance,  on  a  bill  of  ex- 
change, promissory  note,  or  cheque,  or  other  simple 
contract  debt,  or  on  a  bond  or  contract  under  seal 
for  payment  of  a  liquidated  amount  of  money,  or  on 
a  statute  where  the  sum  sought  to  be  recovered  is 
a  fixed  sum  of  money,  or  in  the  nature  of  a  debt,  or 
on  a  guarantee,  whether  under  seal  or  not,  where 
the  claim  against  the  principal  is  in  respect  of  such 
debt  or  liquidated  demand,  bill,  cheque,  or  note,  the 
plaintiff  shall  be  at  liberty  to  make  upon  the  writ 
of  summons  and  copy  thereof  a  special  endorsement 
of  the  particulars  of  his  claim  in  the  form  contained 
in  the  schedule  (A.)  to  this  act  annexed,  marked 
Wo.  4,  or  to  the  like  effect;  and  when  a  writ  of 
summons  has  been  indorsed  in  the  special  form 
herein  before  mentioned,  the  indorsement  shall  be 
considered  as  particulars  of  demand,  and  no  further 


(a)  The  sections  17  &  18  have  ance,  or  for  proceeding  to  outlawry, 

provided  a  more  convenient  mode  of  now  abolished, 
proceedings    in  lieu  of  the  writ  of        (6)  Siee  sects.  8  &  93,  and  notes 

diatringa^t  for  compelling  appear-  to  the  latter  section. 
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or  other  particulars  of  demand  need  be  delivered, 
unless  ordered  by  the  court  or  a  judge  (a). 

Appearance^  and  Proceedings  in  default  of 
Appearance, 

And  with  respect  to  the  appearance  of  the,  de- 
fendant, and  proceedings  of  the  plaintiff  in  default 
of  appearance,  be  it  enacted  as  follows : 

aXYI.  'From  the  time  when  this  act  shall  com-  Appeararce 
mence  and  take  effect,  so  much  of  a  certain  act  of  JJ^^Jwof 
parliament  passed  in  the  twelfth  year  of  the  reign  acta  of 
of  his  late  majesty  king  George  the  first,  intituled  i?  29,*  and 
"  An  Act  to  prevent  frivolous  and  vexatious  Ar-  ^JJ!;*'^^* 
rests,"  and  so  much  of  the  said  act  of  his  late  ma-  *      ^    ' 
jesty   king  William  the  fourth   as  relates  to  the 
entering  an  appearance  for  the  defendant  by  the 
plaintiff  in  any  action  in  any  of  the  said  superior 


(a)  The  special  indorsement  which 
the  plaintiff  is  at  liberty,  under  this 
section,  to  make  on  the  writ  and 
copy,  is  in  the^nature  of,  and  to  stand 
for,  the  particulars  of  the  plaintiff's 
demand ;  and  it  will  be  irregular  to 
deliver  the  particulars  (after  such 
indorsement)  without  leave  of  court 
or  a  judge  (Fromont  v.  Jshley, 
22  Law  J.,  Q.  B.  237).  For  under 
the  notice  at  the  foot  of  the  form,  in 
default  of  the  defendant  appearing 
according  to  the  exigency  thereof, 
the  plaintiff  will  be  at  liberty  to  sign 
final  judgment,  and  issue  execution 
for  debt  and  costs  at  the  expiration 
of  eight  days  from  the  last  day  for 
appearance  (see  sect.  27,  post).  If 
the  plaintiff  does  not  adopt  this  spe- 
dal  indorsement,  he  will  still  be 
bound  to  indorse  the  amount  of  the 
debt  and  costs  under  section  8  of  this 
act.  The  Rule  of  Trin.  Term.  1  Vict, 
relating  to  payments  credited  in  the 
particulars  of  demand,  will  apply 
equally  to  the  special  indorsement 
under  this  act ;  and  it  will  not  be 


necessary  for  the  defendant  to  plead 
the  payment  of  any  sum  so  credited. 
For  the  cases  relating  to  credits  in 
particular  of  demand,  see  Smithfield 
V.  Taylor,  12  Mee  &  W.  545  ;  Myatt 
V.  Green,  13  Mee  &  W.  377  ;  14  Law 
J.,  Ex.  34  ;  Goatley  v.  Herring,  12 
Law  J.,  C.  P.  32 ;  Mercy  v.  Galot, 
3  Exch.  851 ;  18  Law  J.,  Ex.  347; 
Turner  v.  Collins,  2  Lown.  M.  &  P. 
99  ;  20  Law  J.,  Q.  B.  359 ;  Nosotti 
y.  Page,  20  Law  J.,  C.  P.  81 ;  Har- 
ris V.  Montgomery,  ib,  221. 

It  will  be  observed  that  the  spe- 
cial indorsement  only  applies  where 
the  defendant  resides  within  fhe 
jurisdiction  of  the  court.  When  the 
plaintiff  applies,  under  the  18th  or 
19th  sections,  for  liberty  to  proceed 
in  the  action,  either  against  a  British 
subject  or  a  foreigner  residing  out  of 
the  jurisdiction,  the  judge  will  pro- 
bably give  leave  to  the  plaintiff  to 
file  his  declaration,  with  such  direc- 
tions as  to  service  of  the  notice  and 
ulterior  proceedings  as  he  may  think 
advisable. 


Digitized  by 


Google 


90 


THE  COMMON  LAW  PROCEDURE  ACT  OP  1852. 


Final  Jadg- 
ment  upoo 
writ  spe- 
cially in- 
dorsed in 
default  of 


courts,  shall  be  repealed,  except  so  far  as  may  be 
necessary  to  support  proceedings  heretofore  taken^ 
and  no  appearance  need  be  entered  by  the  plaintiff 
for  the  defendant. 

XXVII.  In  case  of  nonappearance  by  the  de- 
fendant, where  the  writ  of  summons  is  indorsed  iflL 
the  special  form  hereinbefore  provided  (a),  it  shatt 
and  may  be  lawful  for  the  plaintiff,  on  filing  ai^ 
appearance,  affidavit  of  personal  service  of  the  writ  of  sum<^ 
mons  (h),  or  a  judge's  order  for  leave  to  proceed 
under  the  provisions  of  this  act  (c),  and  a  copy  of 
the  writ  of  summons,  at  once  to  sign  final  judg- 
ment (d)  in  the  form  contained  in  the  schedule  (A.) 
to  this  act  annexed,  marked  No.  5.,  (on  which 
judgment  no  proceeding  in  error  shall  lie,)  for  any 
sum  not  exceeding  the  sum  indorsed  on  the  writ, 
together  with  interest  at  the  rate  specified,  if 
any,  to  the  date  of  the  judgment,  and  a  sum  for 
costs  (to  be  fixed  by  the  masters  of  the  said  supe- 
rior courts,  or  any  three  of  them,  subject  to  the 
approval  of  the  judges  thereof,  or  any  eight  of  them, 
of  whom  the  lord  chief  justices  and  the  lord  chief 
baron  shaQ  be  three),  unless  the  plaintiff  claim 
more  than  such  fixed  sum  (e),  in  which  case  the 
costs  shall  be  taxed  in  the  ordinary  way  ;  and  the 


(a)  Ficie  sect.  25. 

(5)  Under  the  old  practice  re- 
fWng  an  appearance,  it  was  only 
an  irregularity  for  pl^tiflf  to  enter 
an  i^pearance  (sec.  stat.)  after  de- 
fendant had  appeared  (Maple  v. 
JFoods^ate,  10  Jur.  839).  But  it 
may  now  he  necessary  on  the  affida- 
vit here  required  to  state  that  the 
defendant  has  not  appeared,  as  is 
usual  wherever  the  plaintiff  seeks  to 
Agn  judgment  through  default  of 
the  defendant  appearing.  See  the 
cases  of  M'Alpin  v.  Chregory,  1  C. 
B.  299;  Drage  v.  Bird,  3  Dowl.  & 
L.  647;  Penny  v.  Thomas,  6  Law 
J.,  C.  P.  56;  Bead  v.  Ford,  2  D. 


N.  S.  444;  and  Brian  v.  Stretton, 
1  C.  ifc  M.  74;  1  Dowl.  642.  As 
to  other  requisites  of  the  affidavit, 
see  notes  to  sect.  15. 

(c)  Vide  Beet,  17. 

(d)  Fm^  sect.  93. 

\e)  In  actions  ahove  202.,  the  N. 
Rules,  H.  T.  16  Vict.,  allow  fiw 
town  causes  3Z.  8*. ;  in  country  (in- 
cluding mileage)  4Z.  In  actions  un- 
der 202.,  for  town  causes,  22. 149*; 
country,  32.  2*.  K  the  plaintiff's 
attorney  claims  more,  the  indorse- 
ment as  to  costs  is  to  he  "  such  sum 
as  shall  he  allowed  on  taxation  of 
costs." 
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plaintiff  may  upon  such  judgpent  issue  execu- 
tion (a)  at  the  expiration  of  eight  days  from  the 
tast  day  for  appearance,  and  not  before  (5) :  Pro- 
yided  always,  that  it  shall  be  lawM  for  the  court 
ot  a  judge>  either  before  or  after  final  judgment,  to 
let  in  the  defendant  to  defend  upon  an  application, 
ffupported  by  satisfactory  affidavits  accounting  for 
the  nonappearance,  and  disclosing  a  defence  upon 
the  merits  (c.) 


91 


(a)  The  judgment  to  be  mgned 
under  this  section  is  final,  instead  of 
interlocatory  as  heretofore;  bnt  al- 
though judgment  may  be  signed  in 
defardt  of  appearance,  execution 
cannot  issue  until  the  expiration  of 
eight  days  from  the  last;  day  for  ap- 
pearance, and  as  eight  days  was  the 
longest  time  a  defendant  had  to 
plead  after  the  filing  or  delivery  of 
a  declaration,  and  the  declaration 
might  have  been  filed  or  delivered 
immediately  on  entering  the  ap- 
pearance dther  by  statute  or  by  the 
defendant,  the  defendant  has  sixteen 
days  from  the  service  of  the  writ 
before  execution  can  issue. 

(h)  Including  Sunday,  notwith- 
standing N.  R.,  HiL  T.  16  Vict.  164 
{Rowhery  v.  Morgan,  2  N.  C.  L. 
B^.  1029). 

(c)  The  affidavit  of  merits  will 
not,  it  will  be  observed,  suffice,  un- 
less the  nonappearance  is  satisfac- 
torily accounted  for,  as  by  discovery 
of  evidence.  The  courts  are  always 
ttrict  in  the  form  of  an  affidavit  of 
merits.  In  support  of  an  applica- 
l^n  to  set  afflde  a  regular  judgment, 
an  affidavit  of  merits  must  appear  to 
be  made  either  by  the  defendant, 
Ms  attorney,  or  agent,  or  some  per- 
son who  has  been  concerned  in  the 
cause  in  such  a  way  as  to  make  him 
acquainted  with  its  merits  (Rowho- 
tham  V.  Dupree,  5  Dowl.  567  j  W. 


W.  &  D.  215).  And  if  sworn  by 
the  mRTiftging  derk  of  the  defend- 
ant's attorney,  must  state  that  he 
had  the  management  of  the  parti- 
cular cause  {Boe  d.  Fish  v.  M'Bon" 
nell,  8  Dowl.  501;  4  Jur.  578). 
Where  the  affidavit  allied  that  the 
defendant  had  merits  and  a  good 
cause  of  defence  to  the  action :  Held, 
insuffident.  The  affidavit  must  ex- 
press that  the  defendant  had  a  good 
defence  on  the  merits  thereof  (Lane 
V.  Isaacs,  3  Dowl.  652 ;  and  Ken/ney 
V.  Hutchinson,  4  Jur.  106).  That 
the  defendant  has  a  good  and  suffi- 
<aent  defence  on  the  merits,  without 
words  applying  it  to  the  particular 
action,  is  insufficient  (Tate  v.  Bod- 
field,  3  Dowl.  218).  That  the  de- 
fendant "verily  believes  he  hath  a 
good  defence  to  this  action,  on  the 
merits  of  the  issue  joined  between 
the  parties  in  the  cause"  is  insuffi- 
dent (Anderson  v.  Mcketts,  Exch., 
Mich.  T.,  1848).  An  affidavit  of 
the  defendant's  attorney  which 
states,  '*  considering  he  had  a  good 
defence  on  the  merits,"  is  not  suffi- 
dent  (Pope  v.  Mann,  2  Mee.  &  W. 
881;  6  Law  J.,  Ex.  204).  Nor  is 
it  suffident,  by  the  defendant's  at- 
torney as  to  his  belief  from  instruc- 
tions received  (Brown  v.  Austin,  it 
Dowl.  161).  An  affidavit  of  merits, 
by  a  clerk  of  the  defendant's  attor- 
ney, "that  he  is  apprised  and  be^ 
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XXVIII.  In  case  of  such  nonappearance,  where 
the  writ  of  summons  is  not  indorsed  in  the  special 
.  form  hereinbefore  provided  (a),  it  shall  and  may  be 
lawful  for  the  plaintiff,  on  filing  an  a£idavit  of  peiv 
sonal  service  of  the  writ  of  summons,  or  a  judge'* 
order  for  leave  to  proceed  under  the  provisions  of 
this  act  (5),  and  a  copy  of  the  writ  of  summons,  to 
file  a  declaration  indorsed  with  a  notice  to  plead  in 
eight  days,  and  to  sign  judgment  by  default  at  the 
expiration  of  the  time  to  plead,  so  indorsed  as  afore- 
said (c) ;  and  in  the  event  of  no  plea  being  deli- 
vered, where  the  cause  of  action  mentioned  in  the 
declaration  is  for  any  of  the  claims  which  might 
have  been  inserted  in  the  special  indorsement  on 
the  writ  of  summons  hereinbefore  provided,  and 
the  amount  claimed  is  indorsed  on  the  writ  of  sum- 


lieyes  that  the  defendant  has  good 
grounds  of  defence  upon  the  merits," 
is  insufficient  (Bromley  v.  Gerish, 
13  Law  J.,  C.  P.  16;  1  Dowl.  & 
L.  768).  An  affidavit  by  a  clerk  of 
the  defendant's  attorney,  in  which 
he  stated  that  the  defendant  had 
been  advised  by  counsel  that  he  (the 
defendant)  had  a  good  defence  to 
the  action  on  the  merits,  and  which 
the  deponent  verily  believed  to  be 
true,  was  held  to  be  insufficient 
{Noah  V.  SwMurn,  4  Scott,  N.  R. 
326;  1  Dowl.,  N.  S.  190).  Apart 
from  the  affidavit  under  this  section, 
an  application  may  be  made  to  set 
asid<!  the  order  on  affidavits  con- 
tradicting those  on  which  it  was 
obtained,  or  for  their  insufficiency 
CEall  V.  Scotson,  9  Exch.  938;  23 
Law  J.,  Ex.  85). 

(a)  Sect.  25. 

(i)  Sect.  17. 

(e)  It  does  not  appear  that  notice 
of  declaration  need  be  served  on  the 
defendant  as  formerly,  where  the 
plaintiff  appeared  (sec.  stat.)  for  the 


defendant,  and  as  by  section  62  of 
this  act  no  rule  to  plead  or  demand 
of  plea  is  necessary,  the  plaintiff  at 
the  expiration  of  eight  days  is  enti- 
tled to  final  jud[gment  for  the 
amount  indorsed  on  the  writ  of 
summons,  and  costs,  without  wim 
notice  to  the  defendant  (Goodliffe 
V.  Neaves,  21  Law  J.,  Ex.  338). 
Sed  vide  what  is  there  s^d  arguen- 
do. The  court  gave  no  opinion 
upon  the  question,  in  their  judg- 
ment, as  to  the  effect  of  section  62 
coupled  with  the  present  clause. 
The  defendant  beinsr  at  liberty  by 
the  next  section  of  this  act  to  ap- 
pear at  any  time  before  judgment, 
he  may,  before  the  expiration  of  the 
eight  days  mentioned  in  notice  in- 
dorsed on  the  declaration,  appear 
personally  or  by  attorney,  upon 
giving  notice  to  the  plaintiff.  But 
the  proviso  of  the  former  section,  by 
which  the  court  or  a  judge  may 
upon  affidavit  let  in  the  defendant 
to  defend,  even  after  judgment,  does 
not  apply  to  this  section. 
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mons,  the  judgment  shall  be  final,  and  execution 
may  issue  for  an  amount  not  exceeding  the  amount 
indorsed  on  the  writ  of  summons,  witli  interest  at 
the  rate  specified,  if  any,  and  the  sum  fixed  by  the 
masters  for  costs,  as  hereinbefore  mentioned,  un- 
less the  plaintiff  claim  more,  in  which  case  the 
costs  shall  be  taxed  in  the  ordinary  way :  Provided 
always,  that  in  such  case  the  plaintiff  shall  not  be 
entitled  to  more  costs  than  if  he  had  made  such 
special  indorsement,  and  signed  judgment  upon 
nonappearance. 

XXIX.  The  defendant  may  appear  at  any  time 
before  judgment,  and  if  he  appear  after  the  time 
specified  either  in  the  writ  of  summons,  or  in  any 
rule  or  order  to  proceed  as  if  personal  "service  had 
been  effected,  he  shall,  after  notice  of  such  appear- 
ance to  the  plaintiff  or  his  attorney,  as  the  case 
may  be,  be  in  the  same  position  as  to  pleadings  and 
other  proceedings  in  the  action  as  if  he  had  ap- 
peared in  time :  Provided  always,  that  a  defendant 
appearing  after  the  time  appointed  by  the  writ 
shall  not  be  entitled  to  any  further  time  for  plead- 
ing or  any  other  proceeding  than  if  he  had  ap- 
peared within  such  appointed  time  (a). 

XXX.  Every  appearance  by  the  defendant  in 
person  shall  give  an  address,  at  which  it  shall  be 
sufficient  to  leave  all  pleadings  and  other  proceed- 


Appearance 
to  be  en- 
tered at  any 
time  before 
judgment. 


Appearance 
by  the  de- 
fendant in 
person  to 


(a)  The  effect  of  the  above  sec- 
tion is  to  save  an  application  to  the 
oonrt  or  a  judge,  for  leave  to  appear 
after  the  time  for  so  doing  has 
elapsed,  and  before  judgment  signed. 
In  cases  where  there  is  a  bona  fide 
defence,  or  where  both  parties  know 
there  is  a  point  to  be  Utigated,  the 
plaintiff,  not  wishing  to  snap  a  judg- 
ment, might  not  sign  judgment  im- 
mediately on  default  of  appearance. 
This  section  permits  a  defendant  to 
appear  at  any  time  before  judgment 
signed,  and  the  plaintiff  would  not 


be  prejudiced  by  his  so  doing,  as 
the  defendant  must  plead  us  if  he 
had  appeared  at  the  proper  lame, 
the  proviso  being  that  a  defendant 
appearing  after  the  time  appointed 
by  the  writ  shall  not  be  entitled  to 
any  ftirther  time  for  pleading,  or 
any  other  proceeding,  than  if  he 
had  appeared  within  such  appointed 
time.  This  proviso,  however,  will 
not  preclude  any  application  to  the 
court  or  a  judge  for  further  time 
(Mot.  &  Finlason's  £dn.  249). 
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ings  not  requiring  personal  service;  and  if  siieh 
address  be  not  given  the  appearance  shall  not  be 
received ;  and  if  an  address  so  given  shall  be  iUa*« 
sorj  or  fictitious,  the  appearance  shall  be  irr^pi- 
lar,  and  may  be  set  aside  by  the  court  or  a  jud^e, 
and  the  plaintiff  may  be  permitted  to  proceed  by 
sticking  up  the  proceedings  in  the  master's  office 
without  further  service  (a). 

XXXI.  The  mode  of  appearance  to  every  sm^ 
writ  of  summons,  or  under  the  authority  of  this 
act,  shall  be  by  delivering  a  memorandum  in  writ^ 
ing  according  to  the  following  form,  or  to  the  like 
effect : 

"^.,plaintiff,againstaD., 
or 

against  O.D.andanother, 
or 

against  O,  D.  and  others. 


The  defendant  0.  D,  ap- 
pears in  person. 

M  F.,  attorney  for  O.  D^ 
appears  for  him. 


[If  the  defendant  appears  in  person  here  give  his 
address,"] 

Entered  the  day  of  18     ." 

Such  memorandum  to  be  delivered  to  the  proper 
officer  or  person  in  that  behalf,  and  to  be  dated  on 
the  day  of  the  delivery  thereof  (5). 


(a)  The  service,  under  this  sec- 
tion, on  the  defendant,  of  rules,  or- 
ders, and  notices  not  requiring  per- 
sonal service,  must  be  at  the  address 
stated  in  the  appearance,  to  a  per- 
son resident  at  or  belonging  to  such 
place,  or  if  at  the  defendant's  resi- 
dence, to  a  person  connected  with 
the  defendant  {Taylor  v.  WTdtworth, 
9Mee.  &W.478;  lDowl.600;  11 
Law  J.,  Ex.  137).  The  rule  of 
HU.  T.,  17  Vict.  (1853),  64,  di- 
rects that  service  of  rules  and  orders, 
and  notices,  if  made  before  seven  at 
nig£it,  shall  be  deemed  good;  but, 
if  made  after  that  hour,  service  is 


to  be  taken  as  of  the  next  day. 

(d)  The  mode  of  entering  an  ap- 
pearance, and  the  form  for  that  pur- 
pose here  given,  are  precisely  the 
same  as  is  directed  by  the  Unifor- 
mity of  Process  Act,  2  WiU.  4,  c.  89, 
s.  2.  If  a  defendant  enters  an  ap« 
pearance  in  due  time,  which  is  irre* 
gular  on  account  of  a  mistake  in  the 
name,  the  proper  course  for  him  to 
pursue  is  to  apply  to  amend  that 
appearance,  and  not  to  enter  a  new 
one  {Bate  v.  Bolton,  4  Dowl  677; 
1  T.  &  G.  210).  See  New  Rules, 
Hil.  T.,  17  Vict,  as  to  f^pearance. 
Appendix. 
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XX  XII.  All  such  proceedings  as  are  mentioned  Frooeedinn 
io:  ajttv  writ  or  notice  issued  under  this  act  shall  and  S*^t  or 
may  be  had  and  taken  in  default  of  a  defendant's  notice  may 
ap^arance  (a).  taken. 

XXXIII.  In  any  action  brought  against  two  or  Proceedings 
more  defendants,  where  the  writ  of  summons  is  in-  ^mrof  uJe 
dorsed  in  the  special  form  hereinbefore  provided,  defendants 
if  one  or  more  or  such  defendants  only  shall  appear,  5SSf  Se?  * 
a&d  another  or  others  of  them  shall  not  appear,  it  ^^^' 
shall  and  may  be  lawful  for  the  plaintiff  to  sign 
judgment  against  such  defendant  or  defendants 
only  as  shall  not  have  appeared,  and,  before  decla- 
ration against  the  other  aefendant  or  defendants,  to 
issue  execution  thereupon,  in  which  case  he  shall 
be  taken  to  have  abandoned  his  action  against  the 
defendant  or  defendants  who  shall  have  appeared ; 
or  the  plaintiff  may,  before  issuing  such  execution, 
declare  against  such  defendant  or  defendants  as 
shall  have  appeared,  stating,  by  way  of  suggestion, 
the  judgment  obtained  against  the  other  defendant 
or  defendants  who  shafi  not  have  appeared,  in 
which  case  the  judgment  so  obtained  against  the 
defendant  or  defendants  who  shall  not  have  ap- 
peared shall  operate  and  take  effect  in  like  manner 
as  a  judgment  by  default  obtained  before  the  com- 
mencement of  tnis  act  against  one  or  more  of  the 
several  defendants  in  an  action  of  debt  before  the 
commencement  of  this  act  (5). 


(a)  Same  as  section  16  of  the  who  have  appeared,  the  liahility  of 
statute  2  ^^Vill.  4,  c.  89.  the  defendant  or  defendants  who 

(b)  If  the  plfdntiff  elect  to  sign  have  snffered  judgment  hy  de&nlt 
jndginent  against  snch  defendant  or  will,  it  appears,  still  depend  on  the 
de£todants  as  shall  not  have  appear-  plaintiff  recovering  a  verdict;  for 
ed,  and  to  ahandon  his  action  against  there  is  nothing  in  this  act  to  alter 
the  other  defendant  or  defendants,  the  practice,  where  in  actions  npon 
he  will  he  at  liberty  to  sign  final  contract,  as  covenant,  a«9ttmpM^,  &c, 
judgment,  as  directed  hy  section  27  the  plea  of  one  defendant  enures  to 
of  Siis  act,  and  to  issue  execution  the  benefit  of  all,  for  the  contract 
thereon,  in  the  manner  stated  in  that  bdng  entire,  the  plaintiff  must  sue- 
section;  but  if  he  elect  to  declare  ceed  upon  it  against  all  or  none; 
against  the  defendant  or  defendants  and  therefore  if  the  plaintiff  ful  at 
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Nonjoinder 
and  mis- 
joinder of 


Joinder  of  Forties  (a). 

And  with  respect  to  the  joinder  of  parties  to  ao- 
tions,  be  it  enacted  as  follows : 

XXXIV.  It  shall  and  may  be  lawful  for  tte 
court  or  a  judge,  at  any  time  before  the  trial  of  any 


the  trial  upon  the  plea  of  one  of  the 
defendants,  he  cannot  have  judg- 
ment or  damages  against  the  others 
who  let  judgment  go  hy  default.  (See 
Tidd.  896;  Arch.  Prac.  701). 

See  Stuart  v.  Mogers,  4  M.  &  W. 
649.  See  ako  Boyler  v.  Webster, 
21  Law  J.,  Q.  B.  202,  which  shows 
that  if  plaintiff  sue  several  in  con- 
tract, and  one  of  them  is  in  law 
unahle  to  contract  (as  hy  reason  of 
infancy),  and  plead  that  defence,  and 
it  he  proved,  or  he  enter  a  nolle 
pros.,  he  must  he  nonsuited,  as  there 
never  was  any  joint  contract. 

If,  after  appearance  hy  some  de- 
fendants, the  plaintiff  obtain  judg- 
ment by  default  against  all  the  de- 
fendants, the  amount  of  the  sum  to 
be  recovered  must  be  ascertained  by 
an  inquiry  of  damages  before  the 
master,  as  directed  by  section  94  of 
this  act. 

(a)  It  is  scarcely  necessary  to  ob- 
serve that  these  clauses  only  apply 
to  cases  in  which  parties  are  not 
joinedj  or  wwrjoined,  with  others 
who  are  entitled  to  sue  or  be  sued, 
and  in  which  the  mistake  can  be  re- 
medied merely  by  striking  out,  or  by 
adding  a  name  or  names.  They  have 
no  appUcation  to  such  cases  as  Lucas 
V.  Beale,  20  Law  J.,  134,  C.  P., 
wljere  the  contract  was  stated  to  be 
joint,  and  it  was  attempted  to  prove 
that  it  was  not  so,  in  order  to  enable 
the  plaintiff  alone  to  sue,  and  with 
that  view  to  amend  the  count  by 
striking  out  words,  stating  the  con- 
tract as  with  him  and  others.  For 
such  misstatements  of  the  contract 


on  the  cause  of  action  the  remedy  is 
under  the  clause  enabling  the  judge 
at  nisi  prius  to  amend  generally,  so 
as  to  raise  the  real  matter  in  contro- 
versy between  the  parties  iu  the  suit 
(sect.  222).  In  the  case  just  cited,  the 
contract  was  held  joint,  and  these 
clauses  would  have  applied,  by  en- 
abling the  judge  to  add  the  names  of 
the  parties  who  ought  to  have  been 
jqine^  to  the  plamtiffs.  Neither 
will  these  clauses  apply  to  cases 
where  the  nonjoinder  is  a  matter  of 
substance,  and  not  of  mere  form  of 
suing,  such  as  Faulkner  v.  Lowe, 
2  Ex.  595,  in  which  it  was  held  that 
no  action  will  lie  on  a  covenant  by 
C.  to  pay  a  sum  of  money  to  A.,  B., 
and  himself  C,  or  the  survivor  or 
survivors  of  them  on  their  joint  ac- 
count, so  that  no  joinder  or  non- 
joinder of  parties  could  have  altered 
the  case.  The  clauses  apply  rather 
in  cases  like  Keightley  v.  Watson, 
18  Law  J.,  Ex.  339,  where  A.  cove- 
nanted with  B.,  and  as  a  separate  co- 
venant with  C,  and  it  was  held  that 
B.  could  sue  alone;  or  Caldwell  v. 
Becke,  2  Ex.  318,  where  it  was  held 
that  a  joint  and  several  covenant  by 
A.  and  others,  that  they  or  some  one 
of  them  should  pay,  may  be  declared 
on  as  a  covenant  by  A.  to  pay,  and 
also  as  constituting  a  debt  due  from 
him  to  covenantee.  Not  cases  like 
Boys  V.  Ancell,  5  B.,  N.  C.  390, 
7  Sc.  364,  where  a  contract  be- 
tween defendant  and  others  of  one 
part,  and  plaintiff  of  the  other, 
was  described  as  between  plaintiff 
and  defendant. 
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The  clauses  would  apply  in  such  a 
case  as  Wetherall  v.  Lcmgstone,  1 
jfilx.  635,  in  which  it  was  held  that 
A,  covenanted  with  B.  and  C,  al- 
tiMUgfa  C.  do  not  execute  the  deed 
not  assent  to  the  covenant  (and  after- 
wards disclaims  by  deed,  to  which  A, 
is  no  party),  B.  cannot,  during  C/s 
life,  sue  alime  on  the  covenant.  So 
in  cases  as  to  joint  and  several  cove- 
nants, such  as  Wakefield  v.  Brovm, 
9  Q.  B.  269;  Addison  v.  Qibson, 
10Q.B.  106. 

The  clauses  do  not,  it  is  shown, 
dispense  with,  however  they  may 
diminish,  the  utility  or  necessity  for 
the  learning  as  to  parties  to  actions, 
which,  in  so  far  as  it  relates  to  cases 
where  the  right  parties  to  sue  or  be 
sued  have  been  wholly  mistaken, 
must  still  and  ever  must  remain  un- 
affected, for  no  power  of  amendment 
can  meet  cases  in  which  persons 
have  wholly  mistaken  their  right  of 
action,  whether  as  to  the  gist  or 
ground  of  action,  or  the  parties  to  it. 
The  question  as  to  the  parties  to  an 
action  must,  in  this  substantial  sense, 
depend  upon  principles  peculiar  to 
each  cause  of  action,  whether  on  con- 
tract or  a  speciality  contract,  or  sim- 
ply in  writing,  or  by  parol,  &c.,  and 
hence  really  becomes  a  portion  of 
the  law  as  to  rights  of  action.  A 
short  summary  of  the  recent  cases 
on  this  subject,  however,  may  be 
usefuL  With  respect  to  rights  of 
action  on  specialities,  the  cases  al- 
ready cited  are  the  latest,  as  also 
Mopkinson  v.  Lee,  6  Q.  B.  964.  As 
to  rights  of  action  on  simple  contract 
in  writing,  the  latest  cases  are  May- 
ner  v.  Qrote,  15  Mee.  &  W.  369; 
Schmaltz  v.  Avery,  16  Q.  B.  655 ; 
Jenkins  v.  Hutcheson,  13  Q.  B.  744 ; 
Carr  v.  Jackson,  21  Law  J.,  Ex. 
137,  7  Ex.  382 ;  Lewis  v.  Nicholson, 
21  Law  J.,  Q.  B.  311 ;  Mahofiy  v. 
Kekule,  2  N.  C.  L.  Rep.  343;  Humble 


V.  Hunter,  12  Q.  B.  310.  The  diffi- 
culty usudly  is  in  cases  of  principal 
and  agent. 

The  question  of  nonjoinder  ormis- 
jokider  will,  of  course,  generally  de- 
pend upon  a  prior  question  as  to 
right  or  liability  to  suit,  as  in  cases 
of  clubs  or  committees  (Bailey  v. 
Macaulay,  19  Law  J.,  Q.  B.  73,  15 
Q.  B.).  In  some  cases,  however,  it 
may  not  be  a  question  whether  all 
or  any  of  several  persons  can  be  sued, 
but  which  of  several.  The  latest 
case  as  to  what  is  evidence  of  a  joint 
contract  {Hallett  v.  Dowdall  in 
error,  21  Law  J. ,  Q.B.  98)  particularly 
illustrates  this,  for.  there  the  court 
held  that  as  each  of  the  shareholders 
was  only  to  be  liable  to  the  extent  of 
his  own  shares,  the  defendants  could 
not  be  liable  in  the  present  action, 
as  it  would  render  them  jointly 
liable,  each  for  the  whole,  which 
would  be  inconsistent  with  the  pro- 
vision clearly  contemplating  sepa- 
rate Uability.  There  the  result  of 
the  decision  was,  that  the  plaintiff 
had  only  ail  election  to  sue  one  of 
the  defendants,  and  under  these  sec- 
tions there  could,  in  such  a  case,  be 
an  amendment ;  where  only  one  of 
several  who  have  an  alternative,  not 
concurrent  right  or  liability,  are 
sued  or  sue,  the  question  must  be, 
however,  one  of  entire  failure  at  the 
trial,  as  in  the  instance  of  an  action 
for  a  reward  offered  by  advertise- 
ment, when  the  question  is  whether 
the  plaintiff  and  another  is  entitled 
to  sue  {Thatcher  \.  England,  3  C.  B. 
254).  It  was  there  made  a  question 
whether  the  two  could  not  have  sued 
jointly ;  in  such  a  case  the  power  of 
amendment  under  these  sections 
would  apply.  See  cases  in  which  the 
question  has  been  whether  a  contract 
has  been  assigned ;  as  to  indorsee  of  a 
bill  of  lading,  Howard  v.  Shepherd, 
9  C.  B.  297;  JBoydv.  MangUs,  3 
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pUintifb  cause  (a),  to  order  that  any  person  or  persons,  not 
Snended  joined  as  plaintiff  or  plaintiffs  in  such  cause,  shall 
before  trial,  be  SO  joined;  or  that  any  person  or  persons  origi- 
nally joined  as  plaintiff  or  plaintiffs,  shall  be  stru<i 
out  from  such  cause,  if  it  shall  appear  to  such  court 
or  judge  that  injustice  will  not  be  done  by  such 
amendment,  and  that  the  person  or  persons,  to  be 
added  as  aforesaid,  consent,  either  in  person  or 
by  writing,  under  his,  her,  or  their  hands,  to  be 
so  joined,  or  that  the  person  or  persons,  to  be 


Ex.  8875  Srown  v.  North,  22  Law 
J.  Ex.  49;  8  Ex  .1  j  holder  of  a  cheque, 
16  Law  J.,  Q.B.  227;  as  to  holder  of  a 
lottery  ticket,  Jones  v.  Carter,  8  Q. 
B.134.  In  such  cases,  the  qaestion  of 
amendment  cannot  arise  under  these 
sections,  as  it  will  not  be  a  point  of 
mere  nonjoinder  or  mi^oinder,  hut 
one  of  total  mistake  as  to  the  right 
of  action.  But  in  cases  of  privity, 
Cobbe  V.  Becke,  6  Q.  B.  930; 
Malcolm  y.  Scott,  5  Ex.  50;  or 
credit,  Sm^h  v.  Anderson,  7  C.  B. 
21 ;  or  authority,  Syam  v.  Sams,  12 
Q.  B.  460 ;  Lord  v.  Sail,  19  Law 
J.,  C.  P.  97 ;  or  legal  liability,  Jm- 
brose  V.  Kerrison,  20  Law  J.,  C.  P. 
136;  JBeldonv.  Campbell,  20  Law 
J.,  Ex.  342 ;  Mackintosh  v.  Mar- 
shall, 4i  Ex.  175 ;  Benson  v.  Dun- 
can,  18  Law  J.,  Ex.  169 ;  Brown  v. 
Anderson,  18  Law  J.,  Q.  B.  153; 
the  question  may  be  one  of  right  or 
liability,  or,  dependent  thereon,  one 
of  misjoinder  or  nonjoinder. 

So  in  cases  of  actions  of  tort,  or 
for  breach  of  duty,  either  where  the 
contract  is  with  one  party  and  the 
injury  to  another  {Levjf  v.  Lan^/- 
ridge,  4  M ee.  &  W. ;  Winterbotham 
V.  Wrisfht,  10  Mee.  and  W.  409)  or 
where  the  question  is  from  whom  or 
to  whom  is  the  legal  duty,  as  in 
cases  of  contractors  and  subcontrac- 


tors, or  employers  and  masters,  or 
owners  and  occupiers  (Allen  y,  Mofy- 
ward,  7  Q.  B.  960 ;  Barnes  v.  Ward, 
9  C.  B.  392 ;  Kmght  v.  Fox,  5  Ex. 
721 ;  KutcHnson  y.  York  JRailwasf 
Company,  5  Ex.  343;  Seymowr  v. 
Madox,  20  Law  J.,  Q.  B.  827; 
Overton  v.  Freeman,  21  Law  J., 
C.  P.  52 :  Peachy  v.  Rowland,  22 
Law  J.,  81 C.  P. ;  Mitchell  v.  Oras- 
weller,  22  Law  J.,  C.  P.  101 ;  WU- 
Umghhy  v.  Willoughby,  22  Law  J., 
C.  P.  90).  In  sudi  cases  the  ques- 
tion may  either  be,  are  the  partaes 
to  the  suit  (or  any  of  them)  the  right 
ones,  with  or^without  any  others?  or, 
is  the  right  or  liability  of  suit  wholly 
with  others  not  parties  to  the  action  ? 
It  need  hardly  be  added  that  it  is 
only  in  the  former  class  of  cases  these 
sections  as  to  amendment  apply,  and 
that  in  the  one  class,  as  in  the  other, 
the  question  must  depend  on  law  of 
parties  to  action,  which,  in  other 
words,  is  the  law  as  to  rights  of  ac- 
tion, varying  according  to  the  mxtmre 
thereof  in  each  particular  case. 

(a)  See  an  instance  of  pl^tiff  al- 
lowed to  be  added  before  the  Act 
passed,  to  save  the  statute  (Conitf  v. 
Vivian,  20  Law  J.,  Ex.  434).  This 
was  at  common  law,  the  statute  8  &. 
4  WiU.  4,  c.  42,  s.  27,  applying  to 
trials. 
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struck  out  as  aforesaid,  were  origmallj  introduced 
-without  his,  her,  or  their  consent,  or  that  such  per- 
son or  persons  consent  in  manner  aforesaid  to  he 
so  struck  out ;  and  such  amendment  shall  he  made 
upon  such  terms  as  to  the  amendment  of  the  plead- 
ings (if  any),  postponement  of  the  trial,  and  other- 
wise^  as  the  court  or  judge  hy  whom  such  amend- 
mend  is  made  shall  think  proper ;  and  when  any 
such  amendment  shall  have  been  made,  the  liability 
of  any  person  or  persons,  who  shall  have  been 
added  as  co-plaintiff  or  co-plaintifPs,  shall,  subject 
to  any  terms  imposed  as  aforesaid,  be  the  same  as 
if  such  person  or  persons  had  been  originally 
in  such  cause. 

XXXV.  In  case  it  shall  appear  at  the  trial  of  Noi^oinder 
any  action  that  there  has  been  a  misjoinder  off^^^^^f 
plaintiffs,  or  that  some  person  or  persons,  not  plaintiffs 
joined  as  plaintiff  or  plaintiffs,  ought  to  have  been  ^Ldedat 
BO  joined,  and  the  defendant  shall  not,  at  or  before  iJ^J^g^^'of® 
the  time  of  pleading,  have  given  notice  in  writing  amend- 
that  he  objects  to  such  nonjoinder  (a),  specifying  J^rfJ^c^ 
therein  the  name  or  names  of  such  person  or  per-  nnder  3  &  4 
sons,  such  misjoinder  or  nonjoinder  may  be  amended,  ^'  *'  ^'  *^' 
as  a  variance,  at  the  trial  (Jb)  by  any  court  of  record 


(a)  If  he  have,  of  course  there 
may  heamendment  under  the  preced- 
ing section,  provided  the  court  or 
judge  think  proper. 

(?)  Where  aplaintiff  had  ohtained 
from  a  judge  at  chambers  an  order 
for  leave  to  amend  his  declaration  on 
payment  of  costs,  but  had  not  made 
the  amendment,  the  judge  who  tried 
the  cause  refused  to  allow  the  decla- 
ration to  be  amended  jit  the  trial, 
imder  the  3  &  4  WiU.  4,  c.  42,  s.  23 
(Qeckie  v.  MoncJc,  1  Car.  &  K. 
555) ;  but  see  sec.  222. 

An  amendment  of  the  nisi  prius 
record,  under  the  3  &  4  Will.  4,  c. 
42,  8. 23,  must  be  made  during  trial 
and  before  the  verdict,  and  the  judge 


cannot  give  the  party  power  to 
amend  on  a  future  day  (Brashier  v. 
Jackson,  6  Mee.  and  W.  549). 

An  amendment  being  at  nisi 
prius,  the  parties  agreed  on  the 
terms  of  the  amendment,  and  that  it , 
should  be  made  after  the  trial  was 
over  on  the  same  day,  the  amend- 
ment was  not  actually  made  until 
eight  days  after  the  trial,  but  in  the 
terms  agreed  on,  and  before  the  fol- 
lowing term :  Held,  no  ground  for  a 
new  trial  (Jones  v.  Hutchinson,  20 
Law  J.,  C.  P.  114). 

A  fatal  variance  having  in  the 
course  of  a  cause  been  discovered 
between  the  declaration  and  the  evi- 
dence, the  plaintiff  appHed  to  the 
t2 
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holding  plea  in  civil  actions,  and  by  any  judge  sit- 
ting at  nisi  prim  (a),  or  other  presiding  officer, 
in  Hke  manner  as  to  the  mode  of  Amendment,  and 
proceedings  consequent  thereon,  or  as  near  thereto 
as  the  circumstances  of  the  case  will  admit,  as  in 
the  case  of  amendments  of  variances  under  an  act 
of  parliament  passed  in  the  session  of  parliament, 
held  in  the  thu*d  and  fourth  years  of  the  reign  of 
his  late  majesly  king  William  the  fourth,  intituled 
"  An  Act  for  the  further  Amendment  of  the  Law, 
and  the  better  Advancement  of  Justice  (5),"  if  it 
shaU  appear  to  such  court,  or  judge,  or  other  pre- 
siding officer,  that  such  misjoinder  or  nonjoinder 
was  not  for  the  purpose  of  oDtaining  an  undue  ad- 
vantage, and  that  injustice  will  not  be  done  by 
such  amendment  (c),  and  that  the  person  or  per- 
sons, to  be  added  as  aforesaid,  consent,  either  in 
person  or  by  writing,  under  his,  her,  or  their 


judge  to  amend  the  declaration, 
which  was  done,  and  the  following 
order  made : — "Upon  hearing  coun- 
sel, and  by  consent,  it  is  ordered  that 
the  record  be  withdrawn,  and  that 
the  plaintiff  do  have  leave  to  amend 
the  record:"  Held,  that  although 
the  order  was  silent  as  to  costs,  the 
plaintiff  was  liable  to  pay  the  costs 
of  the  day  (SJciwner  v.  The  London, 
Brighton,  cfc,  RaUway  Company^  19 
Law  J.,  Ex.  162;  1  Lown.  M.  &  P. 
189;  4  Ex.  885). 

(a)  It  has  been  held  that  the  gene- 
ral provision  as  to  amending  (s.  222), 
does  not  override  these  sections,  and 
that  the  amendment  must  be  before 
or  at  the  trial,  in  cases  within  their 
scope  {fi^ohson  v.  BoyU,  2  N.  C.  L. 
'^Bp.671). 

(b)  B&4>  Will.  c.  42,  s.  23. 

(c)  The  statute  referred  to  only 
authorized  amendments  in  matters 
"not  material  to  the  merits''  and 
"  by  which  the  oppoate  party  could 


not  have  been  prejudiced."  The 
former  limitation  is  removed  by  this 
section;  the  latter,  in  substance, 
still  remains,  as  "  injustice  must  be 
done"  if  the  "opposite  party  is  pre- 
judiced "  by  the  amendment  in  "  the 
conduct  of  his  action,  prosecution  and 
defence."  See  ftirther  as  to  the  cases 
under  the  statute  in  the  appendix. 
This  description  of  the  contract  as 
to  its  parties  was  sometimes  amend- 
able in  the  declaration  {Boffs  v. 
Ancell,  Q.  B.,  N.  C.  390,  7  Sc.  364; 
Beckett  v.  Dutton,  7  Mee.  &  W. 
157) ;  but  parties  Qould  not  be  added 
to  the  action  by  inserting  their  names 
in  the  writ.  The  cases  under  the 
former  act  may  often  be  in  point ; 
see,  for  instance,  as  to  the  amend- 
ment of  the  description  of  a  contract 
in  respect  to  its  parties  {Boucher  v. 
Murray,  6  Q.  B.  362).  See  cases 
dted  in  note  to  sect.  34 ;  and  see  also 
sect.  222. 
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hands,  to  be  so  joined,  or  that  the  person  or  per- 
sons, to  be  struck  out  as  aforesaid,  were  originally 
introduced  without  his,  her,  or  their  consent,  or 
that  such  person  or  persons  consent,  in  manner 
aforesaid,  to  be  so  struck  out ;  and  such  amend- 
ment shall  be  made  upon  such  terms  as  the  court, 
or  judge,  or  other  presiding  officer,  by  whom  such 
amendment  is  made,  shall  think  proper ;  and  when 
any  such  amendment  shall  have  been  made,  the  Ha- 
biUty  of  any  person  or  persons,  who  shall  have 
been  added  as  co-plaintiff  or  co-plaintiffs,  shaU,  sub- 
ject to  any  terms  imposed  as  aforesaid,  be  the  same 
as  if  such  person  or  persons  had  been  originally 
joined  in  such  action  (a). 

XXXVI.  In  case  such  notice  be  given  (5),  or  any  Upon  notice 
plea  in  abatement  of  nonjoinder  of  a  person  or  per-  JoSoinder 
sons  as  co-plaintiff  or  co-plaintiffs,  in  cases  where  °^^f^f  ^» 
such  plea  in  abatement  may  be  pleaded  (c),  be^'°       °*^* 


(a)  Ab  to  nonjoinder  of  parties  as 
plaantlfis,  see  Falmerv,  Spiirshott, 
4rM.4fe  0.137;  4  Sc. N.  Rep. 743 ; 
PecheU  v.  WcOson,  8  Mee.  ifc  W. 
691 ;  Beckham  r.  Drake,  9  Mee.  & 
W.  79;  Jones  Y,  Robinson,  1  Ex. 
464;  Keightley  v.  Watson,  18  Law 
J.,  Ex.  339. 

There  may  be  a  spedal  plea  that 
the  causes  of  action  were  against  the 
defendant  (or  accrued  to  the  phun- 
tiff)  jointly  with  one  A.  B.,  and  that 
a  set  off  is  due  from  or  to  them  (Stock- 
wood  V.  Dunn,  3  Q.  B.  822).  And 
if  such  a  defence  is  suggested,  of 
course  it  will  make  all  the  difference 
as  to  allowing  amendment  for  mis- 
joinder or  noi\joinder.  See  Gordon 
V.  Elliot  2  C.  B.  821,  a  similar  plea. 

It  is  not  enough  that  ij  appears 
there  are  other  parties  contracted 
wUh;  it  must  appear  that  they  are 
Bring  (Morison  v.  Trenohard,  4  M. 
&  G.  709),  though  that  was  on  de- 
murrer, and  queri/  as  to  evidence, 

(b)  Vide  Beet.  ^&. 


(c)  It  often  is  so  now,  and  origin- 
ally was  so  in  all  cases.  If  one  of 
several  partners  of  a  chattel  sue 
alone,  the  defendant  could  only  take 
advantage  of  the  nonjoinder  at  com- 
mon law,  by  plea  in  abatement  {Ad- 
dison V.  Overend,  6  T.  R.  766; 
Sedgworth  v.  Overend^  7  T.  R.  279). 

To -counts  in  trover  and  case  or 
bailment,  the  defendant  pleaded  that 
the  goods  were  the  property  of  the 
plaintifib  and  other  persons  :  Held 
that  the  plea  was  not  applicable  to 
the  latter  counts;  that  the  court 
could  not  quash  the  writ  as  to  so 
much  of  the  declaration  as  the  plea 
answered;  but  that  the  plaintiffs 
were  entitled  to  judgment  of  re* 
spondeat  ouster  as  to  the  whole 
(PMUdpps  V.  Claggett,  2  D.  P.  C. 
258 ;  10  Mee.  &  W.  102).  To  count 
for  slander  of  plaintiff  as  trader,  plea 
in  abatement  that  he  carried  on  his 
trade  or  partnership  with  others, 
held  bad  {Robinson  v.  M(krchant, 
15  Law  J.,  Q.  B.  135).    In  cases  of 
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may  be  pleaded  by  the  defendant,  the  plaintiff  shall  be  at 
amended.  ]{]yQj^j^  Without  any  order,  to  amend  the  writ  and 
other  proceedings  before  plea  by  adding  the  name 
or  names  of  the  person  or  persons  named  in  such 
notice  or  plea  in  abatement,  and  to  proceed  in  the 
action  without  any  further  appearance,  on  pay- 
ment (a)  of  the  costs  of,  and  occasioned  by  such 
amendment  only,  and  in  such  case  the  defendant 
shall  be  at  liberty  to  plead  de  novo  (b). 
Mirfoinder  XXXVII.  It  shall  and  may  be  lawfiil  for  the 
Mite  may  "be  ^ourt  or  a  judge  in  the  case  of  the  joinder  of  too 
amended  many  defendants  in  any  action  on  contract,  at  any 
time  before  the  trial  of  such  cause,  to  order  that 
the  name  or  names  of  one  or  more  of  such  defend- 
ants be  struck  out,  if  it  shall  appear  to  such  court 
or  judge  that  injustice  will  not  be  done  by  such 
amendment;  and  the  amendment  shall  be  made 
upon  such  terms  as  the  court  or  judge,  by  whom 
such  amendment  is  made,  shidl  think  proper ;  and 
in  case  it  shall  appear  at  the  trial  of  any  action  on 
contract  that  there  has  been  a  misjoinder  of  de- 
fendants, such  misjoinder  may  be  amended,  as  a 
variance,  at  the  trial,  in  like  manner  as  the  mis- 


before  or 
at  trial. 


coverture,  the  question  of  plea  in 
abatement  for  noi\joinder  of  party  as 
plaintiff  often  arises  in  action  for  in- 
jury to  property  of  wiffe  dwn  sola  is 
brought  by  her  husband,  her  non- 
joinder must  have  been  pleaded  in 
ctbatement  {Milner  v.  Milner,  3 
T.  R.  627).  If  a  woman  plaintiff 
marry  after  action  brought,  it  must 
have  been  pleaded  in  abatement 
{Morgan  v.  Fainter,  6  T.  R.  265). 
See  Nurse  v.  WUU,  4  B.  &  Ad.  739 ; 
In  error,  1  A.  &  E.  1;  Mollis  v. 
Freer,  2  B.  N.  C.  719 ;  Waller  v. 
Harrison,  5  Mee.  &  W.  142 ;  Bendix 
V.  Wakema/n,  12  Mee.  &  W.  97. 

In  an  action  on  a  note,  a  plea  that 
at  the  time  of  making  it  the  plaintiff 
was  the  wife  of  one  G.,  and  that  the 


consideration  was  money  of  hit,  ik^ 
was  held  a  plea  in  ttbaiemewt  {Qou- 
ya/rd  v.  Sutton,  15  Law  J.,  C.  P. 
225,  3  C.  B.  153).  So  in  an  action 
for  escape  a  plea  that  the  plaintiff 
was  and  is  wife  of  one  M.  was  held  a 
plea  in  abatement  {Morgan  y.  CubiU^ 
3  Ex.  612).  In  an  action  by  husband 
and  wife  for  slander  of  wife  a  plea 
that  she  is  not  his  wife  is  a  good  plea 
in  b(kr  (Chantler  v,  lAndsey,  4D.  & 
L.839). 

(a)  If  leave  is  given  to  amend  the 
proceedings  in  a  cause  on  payment  of 
the  costs,  such  payment  is  a  condition 
precedent  {Levy  v  Drew,  12  Jur  119 ; 
6  DowL  &  R.  307  J  2  B.  C.  Rqp.  142 ; 
WaUer  v.  Joy,  16  Mee.  &  W.  66). 

{b)  Vide  sect.  90. 
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joinder  of  plaintiffs  has  been  hereinbefore  directed 
to  be  amended,  and  upon  such  terms  as  the  court, 
or  judge,  or  other  presiding  officer,  by  whom  such 
amendment  is  made,  shall  think  proper  (a), 

XXXVin.  In  any  action  on  contract  where  uponpieain 
the  nonjoinder  of  any  person  or  persons  as  a  co-  f^*jjj^™®°* 
defendant  or  co-defendants  has  been  pleaded  in  joinder  of 
abatement  (b),  the  plaintiff  shaU  be  at  liberty,  with-  ^jJ^^JSi 


(a)  Under  this  section,  plaintiff 
before  he  amends  must  file  a  consent 
in  writing  of  the  party  whose 
name  is  to  be  added,  with  an  affi- 
davit of  the  handwriting,  and  give 
notice  thereof  to  the  defendant, 
unless  filing  is  dispensed  with  by 
order  of  a  jndge  (N.  Bnle,  H.  T. 
16  Vict. ;  mde  App.).  And  see  an 
instance  of  amendment  of  declara- 
tion after  trial  to  save  the  statute  of 
Bmitationg  by  striking  ont  defend- 
ants (Crawford  v.  Cocks,  20  Law  J., 
Ex.  169).  Where  an  amendment  in 
respect  of  the  miejoinder  of  defend- 
ants is  necessary,  it  would  prove 
more  convenient  to  obtain  the 
amendment  before  the  trial,  as  the 
amendment  at  the  trial  must  be 
made  as  a  variance;,  and  in  like 
manner  as  an  amendment  of  the 
miqoinder  of  phuntiffs,  as  directed 
in  section  35,  <nUe,  which  requires 
that  the  person  or  persons  to  be  so 
struck  out  shall  consent,  either  in 
person  or  by  writing  under  his,  her, 
or  thdr  hsuids,  to  be  struck  out. 
See  also  the  note  to  section  35,  as  to 
amendment  at  the  trial. 

(d)  The  requirements  of  a  plea  in 
abatement  are  detailed  in  the  statute 
3  &  4  WilL  4  C  42,  s.  8,  which 
enacts,  *'  That  no  plea  in  abatement 
for  the  nonjoinder  of  any  person  as 
a  co-defendant  shall  be  allowed  in 
any  court  of  common  law,  unless  it 
diall  be  stated  in  such  plea  that  such 
person  is  resident  within  the  juris- 


diction of  the  court ;  and  unless  the 
place  of  residence  of  such  person 
shall  be  stated  with  convenient  cer- 
tainty in  an  affidavit,  verifying  sdch 
plea."  The  ruling  cases  of  practice 
hereon  are  Lambe  v.  Smffthe,  10 
Jnr.  394;  15  Law  J.,  Ex.  287;  3 
DowL  &  L.  712 ;  15Mee&  W.  433 ; 
Newton  and  others  v.  Stewart,  15 
Law  J.,  Q.  B.  384;  4  DowL  &  L. 
89;  White  v.  G-ascoyne,  18  Law  J., 
Ex.  110;  3  Exch.  36;  6  Dowl.  & 
L.  225.  In  a  plea  of  abatement  for 
nonjoinder,  all  the  parties  must  be 
named  and  no  others  (Godson  v. 
Ghod,  6  Ta.  587).  The  3  &  4  Will. 
4,  c.  42,  s.  8,  did  not  alter  the  rules  of 
pleading  in  abatement,  but  only  re- 
stricted the  occasions  on  which  such 
a  plea  may  be  had  recourse  to.  If, 
therefore,  a  plea  in  abatement  for 
the  noi\joinder  of  joint  contractors 
be  pleaded,  it  must  be  still  for  the 
nonjoinder  of  all  the  joint  contract- 
ors, and  if  one  be  abroad  or  his  resi- 
dence unknown,  the  defendant  is 
ousted  of  his  plea  (JoU  v.  Curzon, 
4  C.  B.  249,  4  D.  &  L.  810).  Such 
a  plea  prayed  judgment  of,  and  now 
goes  to  quash  not  declaration  only, 
but  writ  (WTUtlinffY,  Desanges,  3 
C.  B.  910).  The  parties  not  joined 
must  be  sworn  to  be  within  the  ju- 
risdiction at  the  time  the  plea  is 
pleaded  (WTdte  v.  Qascoigne,  3 
Exch.  36;  6  D.  &  L.  225).  If  the 
affidavit  be  false  or  insufficient,  the 
plea  may  be  set  aside  on  motion 


Digitized  by 


Google 


104 


maybe 
amended. 


Provision 
in  the  case 
of  subse- 
quent pro- 
ceedings 
against 
the  persons 
named  in 
a  plea  in 
abatement 
for  non- 
joinder of 
defendants. 


THE  COMMON  LAW  PROCEDURE  ACT  OF  1852. 

out  any  order,  to  amend  the  writ  of  summons  and 
the  declaration,  hy  adding  the  name  or  names  of 
the  person  or  persons  named  in  such  plea  in 
abatement  as  jomt  contractors,  and  to  serve  the 
amended  writ  upon  the  person  or  persons  so  named 
in  such  plea  in  abatement,  and  to  proceed  against 
the  original  defendant  or  defendants,  and  the  per- 
son or  persons  so  named  in  such  plea  in  abate- 
ment (a)  :  Provided  that  the  date  oi  such  amend- 
ment shall,  as  between  the  person  or  persons  so 
named  in  such  plea  in  abatement  and  the  plaintiff 
be  considered  for  all  purposes  as  the  commence- 
ment of  the  action. 

XXXIX.  In  all  cases  after  such  plea  in  abate- 
ment and  amendment,  if  it  shall  appear  upon  the 
trial  of  the  action  that  the  person  or  persons  so 
named  in  such  plea  in  abatement  was  or  were 
joiutly  liable  with  the  original  defendant  or  de- 
fendants, the  original  defendant  or  defendants  shall 
be  entitled  as  against  the  plaintiff  to  the  costs  of 
such  plea  in  abatement  and  amendment ;  but  if  at 
such  trial  it  shall  appear  that  the  original  de- 
fendant or  any  of  the  original  defendants  is  or  are 
liable,  but  that  one  or  more  of  the  persons  named 


{Maylury  v.  Mudee,  6  C.  B.  283  ; 
5  D.  &  L.  360).  As  to  the  certainty 
required  in  plea  of  abatement  for 
nonjoinder  of  party  as  defendant,  see 
Heap  V.  Livingston,12  L.  J.,Ex.  432. 
Where  nonjoinder  of  a  party  as  de- 
fendant was  pleaded  in  an  indeU- 
tatus  action,  and  on  the  trial  it  ap- 
pears that  the  parties  sued  are  in- 
debted to  the  plaintiff,  but  that 
they  and  the  parties  whose  non- 
joinder is  pleaded  are  also  on  another 
cause  of  action  jointly  indebted,  the 
plaintiff  is  entitled  on'  both  to  a 
verdict  (Hill  v.  JFhite,  8  D.  P.  C. 
13;  8  Sc.  249;  6  B.  N.  C.  26). 
But  if  it  appears  that  no  debt  such 
as  declared  on  was  due  from  the  par- 
ties sued,  and  them  alone,  but  some 


part  from  one  some  from  another,  and 
the  rest  from  them  and  others  not 
sued,  the  defendant  must  have  the 
verdict  (S.  C,  8  D.  P.  C.  63 ;  8  So. 
245;  6  B.  N.  C.  23.  And  see 
JBonfield  v.  Smith,\2  Mee  &  W.405). 
Formal  defects  might  be  taken  ad- 
vantage of  on  a  plea  in  abatement 
without  special  demurrer  (EsdaUe 
V.  Lund,  2  D.  &  L.  565;  12  Mee 
&  W.  607 ;  Baviea  v.  Thompson,  14 
Mee  &  W.  161;  Bleajcley  yj,  Jav, 
13  Mee  &  W.  464). 

(a)  See  sect.  60  as  to  commence- 
ment of  declaration  after  plea  in 
abatement,  which  must  quash  writ 
at  common  law :  the  object  of  this 
section  being  to  allow  the  plaintiff 
to  go  on  with  an  amended  writ. 
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in  such  plea  in  abatement  is  or  are  not  liable  as  a 
contracting  partj  or  parties,  the  plaintiff  shall 
nevertheless  be  entitled  to  judgment  against  the 
other  defendant  or  defendants  who  shall  appear  to 
be  liable ;  and  every  defendant  who  is  not  so  liable 
shall  have  judgment^  and  shall  be  entitled  to  his 
costs  as  against  the  plaintiff,  who  shall  be  allowed 
the  same,  together  with  the  costs  of  the  plea  in 
abatement  and  amendment,  as  costs  in  the  cause 
against  the  original  defendant  or  defendants  who 
shall  have  so  pleaded  in  abatement'  the  nonjoinder 
of  such  person :  Provided  that  any  such  defendant 
who  shall  have  so  pleaded  in  abatement  shall  be  at 
liberty  on  the  trial  to  adduce  evidence  of  the  lia- 
bility of  the  defendants  named  by  him  in  such  plea 
in  abatement  (a). 

XL.  In  any  action  brought  by  a  man  and  his  Joinder  of 
wife  for  an  injury  done  to  the  wife,  in  respect  of  hMj5JJ,d^d 
which  she  is  necessarily  joined  as  co-plaintiff  (5),  it  ^^J^^J^ 
shall  be  lawful  for  the  husband  to  add  thereto  right  of  ° 
claims  in  his  own    right,  and   separate  actions  i»«8^ttn<*- 
brought  in  respect  of  such  claims  may  be  consoli- 
dated, if  the  court  or  a  judge  shall  think  fft  (c) : 


(a)  This  section  is  in  substance  the 
same  as  sect.  10  of  the  statute  3  & 
4  WilL  4,  c  42. 

(b)  And  the  husband  and  wife 
must  join,  if  the  action  be  brought 
for  the  pf^rsonal  suffering  or  injury 
to  the  wife  (1  Sid-  346;  Slayter  v. 
Davis,  1  Sid.  38ft;  Newton  v 
Hatt&r,  Lord  Raym.  1208;  Com. 
Dig.  Baron  and  Peme,  5,  Pleader, 
2,  A.  1 ;  3  Bla.  Com.  140  ;  Russell 
V.  Come,  1  Salk.  119 ;  Higgins  v. 
Butcher,  Yelv.  89;  Harwood  v. 
Mardwick,  2  Keb.  387.  pi.  63; 
Smith  y.  SyJces,  Preem.  224).  Care 
must  be  taJsen  not  to  include  in  the 
declaration  by  the  husband  and  wife 
any  statement  of  a  cause  of  action 
foT  which  the  husband  alone  ought 


to  sue  {Dentate  v.  Gardiner,  4i  Mee 
&  W.  5).  Por  words  spoken  of  the 
wife,  imless  except  as  occasioning 
some  special  damage  to  the  husband, 
he  must  not  sue  alone  (Chantler  v. 
Lindsay,  4  D.  &  L.  339) ;  if  she  be 
not  joined,  it  may  be  matter  for  plea 
in  abatement  or  nonsuit  {Wallis  v. 
Morrison,  5  Mee.  &  W.  142;  vide 
ante,  sect.  36).  If  the  wife  be  im- 
properly joined  in  the  action,  and 
the  objection  appear  from  the  decla- 
ration, the  defendant  may  in  gene- 
ral demur. 

(c)  The  section  only  applies  to 
torts ;  and  appears  to  apply  only  to 
cases  in  which  the  wife  must  be 
joined  {vide  Johnson  v.  Lucas,  22 
L.  J.,  Q.  B). 

P  3 
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Proyided  that  in  the  case  of  the  death  of  either 
pkintifiT  such  suit,  so  far  oolj  as  relates  to  the 
causes  of  action,  if  any,  which  do  not~surnTe9  shiA 
abate  (a). 

Joinder  of  Causes  of  Action, 
And  with  respect  to  joinder  of  causes  of  ac1i<m(&}, 
be  it  enacted  as  follows  (c)  : 

XLI.  Causes  of  action,  of  whatever  kind,  pro- 


(a)  Sect.  135—141. 
\h)  See  C.  L.  P.  Act,  1854,  sect. 
68,  as  to  mandamus,  and  sect.  79  as 
to  ii^imction. 

(c)  There  is  nothing  in  the 
clauses  relating  to  forms  of  action 
(sect.  4)  or  to  pleading  (sect.  50  to 
62)  or  as  to  amendment  (sect.  222), 
doing  away  with  the  necessity  of 
dne  care  that  the  declaration  be 
framed  in  substance  in  accordance 
with  the  evidence,  or  that  in  gist  it 
is  right.  It  could  never  be  the 
practiciB  to  permit  a  plaintiff  to 
substitute  at  the  trial  a  totally  new 
cause  of  action,  however  such  a 
course  might,  in  exceptional  cases,  be 
allowed.  Hence,  many  of  such 
cases  as  those  cited,  ante,  under  sect. 
41,  may  still  be  of  importance, 
where  the  distinction  between  the 
different  rights  of  action  was  not  in 
form,  but  in  substance,  as  between 
covenant  and  assumpsit,  special  as- 
sumpsit, or  an  action  for  a  debt. 
Thus  when  a  plaintiff  declares  in 
the  indebitatus  form  for  money  paid, 
instead  of  on  some  special  agreement, 
he  may  still  fail  at  the  trial  {Spencer 
V.  Pany,  3  A.  &  E.  331).  So  as  to 
work  (Baker  v.  Dewe,  1  B.  &  C. 
704).  And  perhaps  if  he  declare  on 
a  special  contract  for  work,  and  not 
in  the  indebitatus  form  (Chappel  v. 
Mcks,  2  C.  &  M.  214).  And  see 
Sweating  v.  Asplen,  7  Mee.  &  W. 
165,  as  to  ori^nal  and  collateral 


liabilities.  See  also  Amos  v.  ^Dem- 
perley,  8  Mee.  &  W.  798>  where 
a  common  count  and  a  freight 
was  deemed  iiisuffident.  See  as  to 
tiie  sufficiency  of  common  count 
for  money  paid,  Ghtrrow  y.  Cot- 
trell,  10  Q.  B.  679 ;  Lewis  v.  Crnnp- 
beU,  19  Law  J.,  C.  P.  130;  as  to 
necessity  for  special  count  when 
goods  are  BoLd  on  credit  unexpired, 
Paul  V.  Dod,  2  C.  B.  800;  or 
have  beeoL  retold  on  a  oonditiony 
Zeemond  v.  IktvaU,  9  Q.  B.  1030; 
as  to  necesaty  for  action  on  a  deed 
when  balance  is  struck  of  money 
due  thereon,  Middlediteh  v.  Sllis, 
2  Ex.  623;  as  to  action  for  dis- 
missal, see  Fewings  v.  Tindal, 
1  Ex.  295.  See  also  Crosihwaite 
V.  Gardner,  21  Law  J.,  Q.  B.  356 ; 
J)e  Bemardez  v.  Sarding,  22  Law 
J.,  Ex.  340. 

The  question  of  the  substance  of 
an  action,  as  it  is  connected  with 
the  question  ci  evidence^  is  also 
connected  with  the  subjed;  of  vari- 
ance and  amendment.  However 
extensive  the  power  of  amendment, 
one  cause  oi£  acti(m  will  hardly  be 
substituted  for  another.  In  Thorn  v. 
Bigland,  1  N.  C.  L.  Bep.  38,  the  de- 
cUuation  was  against  a  broker  for 
falsely  and  fraudulently  represenlang 
a  matter  to  his  employer ;  at  thetrial 
the  plaintiff  &iled  to  prove  the  frwud, 
and  applied  to  amend  by  substituting 
the  word  "  negligently,"  for  fraud- 
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¥ided  thej  be  hj  aad  agftinst  the  same  partie8(a)  and  caiues  of 
in  the  same  rights,  may  be  joined  in  the  same  SSjoinS^ 


nlently;  bat  the  application  was 
refused,  and  tlie  dedsion  was  not 
questioned  when  the  case  came 
before  the  court  on  a  motion  to  set 
aside  a  nonsuit.  An  agreement  for 
the  hire  of  goods  upon  the  terms 
tiiat  the  bailee  should  pay  for  any 
damage  they  might  sustain  does  not 
BuppOTt  a  count  averring  that  the 
ooatract  was  to  use  the  goods  hired 
in  a  proper  and  reasonable  manner 
(Danks  V.  Farley,  1  N.  .C.  L. 
Bep.  95). 

(a)  This  section  only  remedies  mis* ' 
Jomder,  and  does  not  at  all  cure 
substantial  mistake  as  to  the  form, 
or  rather  the  ffist  of  the  action. 
There  are  substantial  differences  be- 
tween actions  foimded  in  tort  and  on 
coiUract,  which  it  will  be  always 
necessary  to  observe,  and  which 
neither  this  act,  nor  any  other  can 
ever  remove,  as  affecting  the  ffist  of 
a  declaration,  and  the  proof  under  it. 
For  whatever  the  power  of  amend- 
ment, it  can  never  be  permitted  to 
a  man  to  declare  on  one  cause  of 
action,  and  recover  -  on  another. 
The  distinction  is  illustrated  in  ac- 
tions regarding  sales  of  goods,  in 
which  if  the  contract  were  not 
broken,  there  must  be  iraud  to  sus- 
tain the  action;  or  if  no  warranty, 
tberemust  have  been  a  fJEtlse  represen- 
tation {Moens  v.  Reyworth,  10  Mee. 
&  W.  147 ;  Hopkins  v.  Ta/nqueray, 
2  N.  C.  L.  Rep.  842). 

In  a  recent  case  the  importance  of 
the  distinction  is  well  illustrated. 
There  the  sheriff  was  sued  for 
breach  of  duty  in  not  paying  over 
the  execution  debt  to  the  creditor, 
his  bailiff  having  received  it  from 
the  debtor :  he  was  held  not  liable, 
because,  per  curiam,  the  receipt  of 


the  money  by  the  sheriff  and  its 
payment  to  the  creditor,  is  no  part 
of  his  duty.  The  plaint^  cannot 
impose  that  duty  on  another,  except 
by  contract  with  him  or  his  agent ; 
but  the  contract  was  made  by  the 
bailiff  who  had  no  authorily  to 
bind  the  sheriff  by  any  contract  in 
his  behalf  {Wood  v.  MmUs,  21  Law 
J.,  Ex.  142).  There  it  was  laid 
down  that  it  is  not  every  breach  of 
contract  which  can  be  deemed  a  tort. 
All  that  clause  74  says  is,  that  if 
the  defendant  deems  it  so,  but  gives 
an  answer  which  is  good,  whether 
it  is  so  or  not,  it  is  enough. 

As  to  the  distinction  between 
trespass  and  case,  see  Martinez  v. 
Gertrez,  3  M.  &G.88;  3  Sc.  N.  R. 
86  (injury  to  the  person) ;  Lear  v. 
CaldecoU,  4  Q»  B.  123  (taking  of 
goods);  Fromstone  v.  Wheeley,  2 
D.  &  ii.  203  (injury  to  realty) ;  Fay 
V.  Prentice,  1  C.  B.  829.  As  to 
the  distinction  between  case  and 
assumpsit,  see  Smith  v.  WTtite^  8 
Sc  483;  Boorman  v.  Brown,  3 
Q.  B.  511 ;  11  CI.  &  P. ;  Courinay 
V.  FarU,  10  C.  B.  73 ;  20  Law  J., 
C.P.Tb  froorfv.J«»Miw,21LawJ., 
Ex.  142;  between  covenant  and  as- 
sumpsit, SoMenker  v.  Moxey,  3  B.  & 

C.  789;  Owynne  v.  Davy,  1  M.  & 
G.  857 ;  2  Sc.  N.  R.  22 ;  Mlmer  v. 
Bumby,  2  Sc.  N.  R.  689. 

As  to  the  distinction  between 
covenant  and  debt,  see  Harrison  v. 
Mathews,  10  Mee.  &  W.  768;   2 

D.  N.  S.  318;  between  debt  and 
case  on  statute.  Miles  v.  Bough,  3 
Q.  B.  843.  Miqoinder  never  was 
ground  of  nonsuU,  but  of  demurrer 
or  arrest  of  judgment  (Lamb  v. 
Newbiggin,  1  Car.  &  K.  549). 
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but  separate  suit  (a);  but  this  shall  not  extend  to  replevin  or 
be  ordOTeS.  ejectment ;  and  where  two  or  more  of  the  causes 
of  action  so  joined  are  local,  and  arise  in  different 
counties,  the  venue  may  be  laid  in  either  of  such 
counties;  but  the  court  or  a  judge  shall  have 
power  to  prevent  the  trial  of  different  causes  of 
action  together,  if  such  trial  would  be  inexpedient, 
and  in  such  case  such  court  or  judge  may  order 
separate  records  to  be  made  up,  and  separate  trials 
to  be  had. 

Questions  hy  Cfonsent  mthout  Pleading, 

And  for  the  determination  of  questions  raised  by 
consent  of  the  parties  without  pleading  (5),  be  it 
etiacted  as  follows : 


(a)  In  the  same  right :  therefore 
this  section  does  not  apply  to  rights 
of  action  in  autre  droit,  as  by  exe- 
cutors or  assignees.  Ona  bill  indorsed 
to  plaintiff  as  executor,  he  rightly 
sues  as  such  (King  v.^  Thorn,  1 
T.  R.  487).  But  not  so  ab  to  money 
of  the  testator  received  by  defend- 
ant since  the  death  {Smith  v. 
Barrow,  2  T.  R.  476);  otherwise  if 
received  to  use  of  executor  cu  such 
(Petrie  v.  Hawnay,  3  T.  R.  669; 
Mwnt  V.  Stokes,  4  T.  R.  56).  The 
si^e  principle  applies  to  actions 
against  executors;  and  therefore 
counts  for  monies  so  received  cannot 
he  joined  with  counts  for  monies 
lent  or  paid  by  the  testator  {Jen- 
nings V.  Newman,  4i  T.  R.  347; 
Correll  v.  Watts,  6  East.  405; 
Henshall  v.  Roberts,  6  East.  150; 
Ord  V.  Fenwick,  3  East.  104 ;  Pow- 
leg  V.  Newton,  6  Taunt.  463).  An 
executor  cannot  join  a  count  on  a 
bond  given  to  his  testator  and  a 
count  on  a  bond  given  to  himself 
even  as  executor  (Hosier  v.  Arundel, 
2  B.  &  P.  7).  But  it  may  be  other- 
wise as  to  promissory  notes  or  bills 


(Cowel  V.  Partridge,  7  Price  591). 
A  count  for  money  had  and  received 
by  defendant  as  executor  cannot  be 
joined  with  a  count  for  an  account 
stated  with  him  as  executor  {Ashley 
V.  Ashley,  7  B.  &  C.  444). 

A  count  on  a  spedal  contract  in 
consideration  of  forbearance  by 
plaintiff  to  sue  as  executor  cannot 
be  joined  with  one  on  an  account 
stated  between  him  as  executor  and 
the  defendant  (Webb  v.  CowdeU,  14 
Mee.  &  W.  820).  So  as  to  counts 
for  work  done  and  money  paid  for 
testator,  and  work  done  and  money 
paid  by  plaintiff  for  the  executor  as 
executor  (Kitchingman  v.  Steel,  18 
Law  J.,  Ex.  23).  So  if  a  count  for 
money  due  from  testator  joined  with 
one  for  interest  for  forbearance  to 
the  executor  (Bignell  v.  Sarper,  19 
Law  J.,  Ex.  168). 

(b)  This  very  naturally  suggests 
the  question,  what  is  the  object  of 
pleading?  or  what  advantage  does 
it  attain  which  a  special  case  does 
not  ?  The  very  first  words  of  the 
clause  suggest  the  true  answer. 
The  object  of  pleading  is,  first  to 
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XLII.  Where  the  parties  to  an  action  are  agreed  Qaestions 
as  to  the  question  or  questions  of  fact  to  be  decided  ^S®^*^' 
between  them,  they  may,  after  writ  issued  (a),  and  iaaued,  by 


elicit,  and  next  to  dedde  the  real 
question  or  questions  in  dispute  be- 
tween the  parties,  when  they  cannot 
agree,  both  as  to  the  questions  to  be 
dicided,  and  as  to  the  way  of  de- 
ciding them.  When  theycaw  agree 
as  to  both,  a  special  case  will  suffice, 
or  when  they  can  agree  as  to  the 
mode  of  detennination,  although  they 
cannot  as  to  the  questions  for  deci- 
sion, arbitration  affords  a  procedure 
preferrable  to  the  ordinary  course  of 
an  action.  But  when  they  can  agree 
as  to  neither,  or  if  they  can  as  to 
the  latter,  cannot  as  to  the  former, 
pleading  in  an  action  at  law  if  pro- 
perly carried  out,  with  reference  only 
to  substance,  infallibly  elicits  the  real 
questions  in  dispute  between  the 
parties,  or  discloses  (what  probably 
when  the  parties  cannot  agree  as  to 
the  question  is  yery  often  the  case), 
that  there  is  no  question  reaUy  in 
dispute  t)etween  them.  This  object 
is  attained  by  the  simple  system  of 
calling  on  the  party  suing  first  to 
state  generally  the  ground  of  his 
claim;  then  on  the  party  sued  to 
state  generally  the  ground  of  his 
defence ;  and  next  upon  the  plaintifi, 
either  to  take  issue  upon  it,  or  to 
reply  to  it  some  primd  facie  answer, 
and  BO  on  until  the  parties  have  come 
to  some  question  or  questions  of  law 
or  tact,  to  be  decided  between  them. 
If  one  party  is  desirous  of  setting 
forth  the  facts  fully  and  specially  to 
ask  the  judgment  of  the  Court  upon 
them,  he  can  do  so,  and  if  the  other 
does  not  agree  as  to  his  statement  of 
the  fiu;ts,  he  can  either  deny  it,  or 
add  any  he  is  able  to  prove;  and 
thus  in  effect  parties  can  by  pleading 
compel  each  other  to  submit  what  is 


the  question  between  them,  and 
what  are  their  respective  versions  of 
the  case,  whereas,  of  course,  the 
procedure  by  special  case  is  by  con- 
sent.  Until  technical  rules  were 
abolished,  which  prevented  the  set- 
ting forth  of  the  facta  in  pleadings, 
this  could  not  be  predicated  of 
pleading;  under  the  present  act  it  can 
be:  and  hence  provision  is  made  both 
for  voluntary  and  compulsory  pro- 
cedure, for  (^sclosure  of  the  matter 
in  dispute,  and  for  a  decision  upon  it. 
(a)  Where  the  parties  were  agreed, 
they  could  try  a  question  before 
the  act,  by  feigned  issue  on  a  pre- 
tended wager  {Roskins  v.  Berk' 
ley,  4  T.  R.  402;  Arch.  Pract. 
644).  Where  the  parties  are  not 
agreed  as  to  the  question  to  be  tried, 
this  clause  does  not  apply,  and  before 
the  Common  Law  Procedure  Act  of 
1854,  the  only  course  was  an  action. 
This  was  so  in  cases  in  which  two 
parties  claimed  the  same  goods  or 
money  from  the  same  person,  who 
did  not  himself  daim  them,  except 
as  to  holding  for  one  of  them,  and 
who  might  have  no  defence  against 
one,  except  under  some  authority 
derived  from  the  other.  In  such 
cases  the  Interpleader  Act,  1  &  2 
W.  4,  c.  68  (ann.  by  1  &  2  Vict?,  c. 
110, 8. 18),  allowed  the  person  fiom 
whom  the  goods  or  money  were 
claimed,  provided  he  himself  clauned 
no  interest  therein,  to  apply  to  the 
court  or  a  judge  to  compel  the  two 
claimants  to  try  the  question  be- 
tween themselves  in  a  feigned  issue. 
This  act  does  not  apply  where  the 
person  sued  has  by  his  own  act 
placed  himself  in  a  situation  to  be 
sued  {Belcher  v.  Smith,  9  Bing.  82) ; 
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•ad  before  judfiment,  by  consent,  and  order  of  a  juc^ 
(which  order  any  judge  shall  have  power  to  make. 


or  has  any  leffal  dahn  {Braddoek  v. 
Smith,  ib.  84),  so  that  a  wharfinger, 
for  instanoe,  claiining  a  lien  would 
not  be  within  its  scope  (lb).  So 
where  two  parties  claim  a  reward 
from  the  person  who  has  offered  it 
{ColUi  V.  Lee,  4.  D.  P.  C.  135). 
Stakeholders  were  a  dass  of  persons 
entitled  to  the  benefit  of  Uie  act 
{Cooper  V.  Lead  Compantf,  9  Bing. 
634;  2  M.  &  Sc.  810).  So  where 
tenant  receives  notice  from  mort- 
gagee not  to  pay  rent  to  landlord 
after  the  latter  has  saed  for  it 
(Murdook  v.  Taylor,  6  B.  N.  C.  293  j 
8  Sc.  604). 

.  The  application  nnder  the  In- 
terpleader Act,  as  it  is  under  the  pre- 
sent j  is  in  the  discretion  of  the  court 
(Belcher  v.  Smith,  9  Bing.  82;  2 
M.  &  Sc.  184).  And  the  claimant 
called  on  to  state  his  daim  must  give 
the  particulars  on  affidavit  to  enable 
the  court  to  dedde  even  whether  he 
is  to  be  a  party  to  the  issue;  in 
other  words,  what  and  between 
whom  the  real  question  arises 
(Bowell  V.  Lock,  3  A.  &  E.  315). 
The  question  being  settled,  is  tried 
without  reference  to  formal  rules,  so 
that  if  it  be  whether  C.  is  entitled  to 
money,  any  special  agreement  show- 
ing that  he  is  so  can  be  proved  on 
the  issue  (Pooly  v.  Qoodwin,  5 
N.  &  M.  466).  The  judge  under 
the  Interpleader  Act  has  no  power 
to  make  an  order  ac|jiidicating  the 
question  of  right  or  property,  unless 
by  consent  (Sarrison  v,  Wright,  13 
Mee.  &  W.  816). 

It  will  be  seen  that  the  compul- 
sory jurisdiction  by  interpleader 
does  not  apply  in  cases  where  the 
applicant  has  himself  an  interest, 
and  is  a  daimant;  and  in  sudi  cases 


under  that  act,  as  under  the  present, 
there  is  no  compulsory  power ;  bat 
seethe  Common  Law  Procedure  Act 
of  1854^  as  to  compulsory  powers  of 
arbitration  in  cases  depending  aa 
matters  of  account. 

It  seems  that  a  party  is  entitled 
to  the  protection  of  the  act,  al- 
though the  adverse  daim  is  of  an 
equitaUe  nature  (Putnei^  v.  Tnmg, 
5  Mee  &W.  425;  SedquairelUmdk 
V.  Wri£fht,  8  Mee.  &  W.  156). 
Where  two  persons,  each  claiming 
to  be  lawful  holder,  sue  the  ac- 
ceptor, the  court  can  direct  an  issue 
under  the  Interpleader  Act  to  try 
who  is  lawfrdly  entitled  to  recover 
on  the  bill  (Refftm  v.  Serle,  9  D.  P. 
C.  193).  The  act  does  not  ^ply  to 
adverse  daims  set  up  in  respect  €i 
a  sum  of  money  due  on  a  contract 
for  work  and  labour  (Ikimer  v, 
Kendal,  2  Dowl.  &  L.  197) ;  nor  in 
any  case  where  the  aj^licant  has  in- 
curred a  personal  liability  to  either 
of  the  contending  claimants  {Pater- 
eon  V.  Campbell,  12  Mee.  &  W.  277 ; 
1  DowL  &  L.  397  ;.  Sorton  v. 
Devon,  4  Ex.  497;  Lindeey  v. 
Bwrrow,  6  C.  B,  291).  If  A.  con- 
sign  goods  to  B.,  a  &ctor,  who  sells 
them  to  C,  and  the  assignees  of  B. 
sue  C.  for  the  price,  which  is  also 
claimed  by  A.,  C.  is  entitled  to  the 
benefit  of  interpleader  {Johngon 
V.  Shaw,  4  M.  &  G.  916).  Other- 
wise if  a  purchaser  is  sued  by  a 
seller  for  the  price,  and  by  a  third 
party,  a  stranger,  in  trover  for  tiie 
value  (Slaney  v.  Sidney,  9  Jur.  995). 
It  is  questionable  how  an  issue  oould 
be  framed  under  that  act  where 
there  is  a  claim  of  consequential 
damage  {Brown  v.  Ludham,  6  Sc. 
N.  R.  934;  6  M.  G.  169).    After 
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Ill 


Hp<m  being  satisfied  that  the  parties  have  a  bond  raised,  with- 
/ide  interest  in  the  decision  of  such  question  or  Sga?^****^ 
questions,  and  that  the  same  is  or  are  fit  to  be       ' 
med),  proceed  to  the  trial  of  any  question  or  ques- 
tions of  fstct  without  formal  pleadings  (a) ;  and  such      • 


an  adjudication  on  interpleader,  the 
party  could  sue  for  special  damage 
{Chater  v.  Chigwell,  19  Law  J.,  Q. 
B.260). 

(a)  Feigned  issues  or  pretended 
wagcffs  as  to  points  of  law,  in  which 
^bQ  parties  have  no  interest,  are  not 
allowable ;  and  so  as  to  questions  of 
ffust  in  which  there  was  no  proper 
legal  interest,  or  which  were  unfit  to 
be  tried  {Evans  y.  Jones,  5  Mee.  & 
W.  77).  The  act  8&  9  Vict.  c.  109 
abolished  feigned  issues  (which  were 
tried  in  the  form  of  wagers),  by  en- 
acting (sect.  19)  that  as  many  im- 
portcmt  questions  were  tried  in  the 
form  of  feigned  issues  by  stating  a 
wager,  but  such  questions  may  be 
as  satis&ctorily  tried  without  such 
form,  in  any  case  where  any  court 
of  law  or  equity  may  desire  to  have 
any  question  of  &ct  determined  by 
a  jury,  such  court  may  direct  a  writ 
of  summons  to  be  sued  out  by  such 
persons  as  the  court  think  ought  so 
be  plaintiff  against  sudi  persons  as 
the  court  think  ought  to  be  defend- 
ants, in  a  form  set  f(»rth  in  the  act. 
And  thereupon  all  proceedings  shall 
go  on  and  be  brought  to  a  close  in 
the  same  manner  as  is  now  practised 
in  proceedings  under  a  felled  issue, 
as  to  which  see  1  Arch.  Prac.  644. 
In  the  present  section,  as  under  the 
statute  just  noticed,  the  issue  can 
only  be  stated  after  writ  issued,  A 
feigned  issue  alleging  a  pretended 
wager,  if  not  otherwise  illegal,  was 
not  rendered  so  by  the  8  &  9  Vict. ; 
and  either  that  form  or  the  form 
g^ven  by  sect.  19  could  be  used 


(Luard  v.  Butcher,  15  Law  J.,  C. 
P.  187;  2  C.  B.  858 J  3  DowL &L. 
815).  No  writ  of  error  lay  on 
feigned  issue  under  Interpleader  Act 
or  Tithe  Act,  as  the  judgment  was 
not  in  an  action  {King  ▼.  Simmonds, 
14  Law  J.,  Q,  B.  248;  1  H.  Lords  C. 
755  J  Thorpe  v.  Flowden,  2  Ex.  387). 
Judgment  ought  not  to  be  entered 
tipon  therein  as  in  an  ordinary  suit ; 
and  if  so  it  is  a  nullity,  so  fsa  that  it 
may  be  set  aside  at  any  time  {Dicketh 
sonY. Eyre, 7 Q.B, 307 n.;  7 D.P.C. 
721).  Judgment  as  in  case  of  nonsuit 
might  be  entered  in  a  feigned  issue 
under  8  &  9  Vict.  c.  118,  s.  56, 
General  Indosure  Act  {Ha/ncocJc  v. 
Carlisle,  19  Law  J.,  Ex.  45).  If  ques- 
tion was  as  to  property  of  goods,  and 
claimant  proved  lus  title  as  to  part, 
he  was  entitled  to  general  costs  as  in 
trover  {Staley  v.  BedweU,  10  A.  &  E. 
145) ;  but  the  Interpleader  Act  gave 
directions  as  to  costs  (Cor  v.  Ed^ 
wards,  8  Sc.  337,  8  D.  P.  C.  29). 

Some  of  the  cases  as  to  issues  under 
the  Interpleader  or  other  acts,  allow- 
ing feigned  issues,  may  be  useftd  in 
framing  or  trying  issues  under  the 
present  act.  It  was  always  held  that 
in  an  issue  intended  for  the  purpose 
of  deciding  a  particular  question, 
neither  party  could  raise  any  other 
question;  thus,  on  an  issue  to  try 
whether  the  plaintiff  or  defendant  is 
entitled  to  certain  goods,  the  court 
would  not  allow  either  party  to  rely 
on  the  jus  tertii  {Came  v.  Brice,  7 
Mee.  &  W.  183;  8  D.  P.  C.  884). 
This  principle  has  been  illustrated  in 
a  great  number  of  cases,  all  of  which 
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question  or  quesfcions  may  be  stated  for  trial  in  an 
issue  in  the  form  contained  in  the  schedule  (A.)  to . 
this  act  annexed,  marked  No.  6.  {a),  and  such  issue 
may  be  entered  for  trial  and  tried  accordingly  in 
the  same  manner  as  any  issue  joined  in  an  ordinajry 
action  (fi) ;  and  the  proceedings  in  such  action  and 


will  be  in  point  under  the  present 
act.  On  an  issue  whether,  at  the 
time  of  the  seiznre  of  goods,  the 
plaintiff  (assignees)  were  entitled  to 
the  same  as  against  the  execution, 
the  bankruptcy  was  held  to  be  in 
question  {jLoU  v.  Melville,  3  Sc. 
N.  R.  346).  Goods  seized  under  a 
fi,  fa,  issued  by  A.  against  B.  being 
claimed  by  C.  in  a  feigned  issue  be- 
tween C.  and  A.  to  tiy  whether  the 
goods  were,  at  the  time  of  the  seizure, 
tiie  goods  of  C,  it  was  held  competent 
to  A.  to  negatiye  the  title  of  C.  by 
showing  that  the  goods  passed  to  the 
assignees  of  B.  by  relation  to  an  act 
of  bankruptcy  committed  by  B.  be- 
fore the  seizure  and  before  the  con- 
veyance under  which  C.  claims 
(Chase Y.  Goble,  2  M.  &  G.  930;  3 
Sc.  N.  R.  246). 

On  a  feigned  issue  between  execu- 
tion creditor  and  asdgnees,  declara- 
tion reciting  an  execution  and  fiat, 
and  that  the  question  is  whether 
the  execution  was  valid  against  the 
fiat;  it  was  held  that  the  plaintiff 
is  not  entitled  to  dispute  the  bank- 
ruptcy (lAtmel  V.  Chaffers,  4  Q.  B. 
762). 

In  an  issue  between  partners  of  a 
company  and  certain  defendants,  to 
try  whether  the  defendants,  as  part- 
ners in  a  certain  company,  were  in- 
debted to  the  company,  it  was  held 
that  it  could  not  be  shown  that  some 
of  the  defendant  vf&tepa/rtners  in  the 
company,  the  issue  being  directed  to 
determine  the  particular  question, 
and  not,  as  in  an  action,  to  decide 


the  legal  rights  of  the  parties 
{BotanqvetY.  Woodford,  5  Q.  B. 
310).  Under  an  issue  to  try  the 
question  of  property  in  goods  seized 
under  execution  against  A.,  it  was 
held  that  the  question  was  not  whe- 
ther the  goods  were  the  property  of 
plaintiff  or  of  A.,  but  whether  they, 
were  the  property  of  A.  {per  Cress- 
well  J.,  Chreen  v.  Rogers,  2  Car.  &  K. 
148).  On  the  trial  of  an  issue  whe- 
ther plaintiff  was  entitled  to  certain 
deeds  notwithstanding  an  agree- 
ment, it  was  held  that  it  was  not 
open  for  the  defendant  to  dispute  the 
title  of  the  plaintiff  to  the  deeds  in- 
dependently of  the  agreement  (C«f»- 
mings  v.  Ince,  17  Law  J.,  Q.  B.  105 ; 
11  Q.'B.  112). 

On  an  issue  between  execution 
creditor  and  debtor's  assignees,  to  try 
whether,  at  the  date  of  fiat,  assignees 
were  entitled  to  goods,  they  could  not 
set  up  a  prior  execution  at  suit  of  a 
third  party  {Belcher  v  PaUen,  6 
C.  B.  608;  6  Dowl.  &L.  370). 

{a)  The  form  of  the  issue  is  the 
same  as  that  in  the  statute  agtdnst 
wafers,  8  &  9  Vict.  c.  109. 

^)  On  an  issue  without  pleadings 
the  rules  as  to  onusproba/ndi  and  right 
to  begin,  &c.,  will  be  founded  on  the 
same  prindples  as  in  actions  with 
pleadings.  Thus  when  the  plaintiff 
in  ejectment  claimed  as  devisee  under 
will  of  J.  S.,  and  at  the  trial  the 
defendants  admitted  the  sdsin  of 
J.  S.  and  the  due  execution  of  the 
will,  and  that  the  plaintiff  wasprimd 
facie  entitled  under  it,  and  proposed 
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issue  shall  be  under  and  subject  to  the  ordinary 
control  and  jurisdiction  of  the  court,  as  in  other 
actions  («). 

XLILE.  The  parties  may,  if  they  think  fit,  enter 
into  an  agreement  in  writing,  which  shall  not  be 
subject  to  any  stamp  duty,  and  which  shall  be  em- 
bodied in  the  said  or  any  subsequent  order,  that 
upon  the  finding  of  the  jury  in  the  affirmative  or 
negative  of  such  issue  or  issues,  a  sum  of  money 
fixed  by  the  parties,  or  to  be  ascertaiued  by  the 
jury  upon  a  question  inserted  in  the  issue  for  that 
purpose,  shall  be  paid  by  one  of  such  parties  to  the 
other  of  them,  either  with  or  without  the  costs  of 
the  action  (b), 

XLIY.  Upon  the  finding  of  the  jury  in  any  such 
issue, judgment  maybe  entered  for  such  sum  as 
shall  be  so  agreed  or  ascertained  as  aforesaid,  with 
or  without  costs,  as  the  case  may  be,  and  execution 
may  issue  upon  such  judgment  forthwith,  unless 
otherwise  agreed,  or  unless  the  court  or  a  judge 
shall  otherwise  order  for  the  purpose  of  giving 
either  party  an  opportunity  for  moving  to  set  aside 
the  verdict,  or  for  a  new  trial  (c). 
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Agreement 
may  be  en- 
tered into 
for  the  pay- 
ment or 
money  and 
costs,  ac- 
cording to 
the  result  of 
the  issue. 


Judgment 
to  be  en- 
tered ac- 
cording to 
the  agree- 
ment, and 
execution 
issued  forth- 
with unless 
stayed. 


to  set  up  a  subsequeKt  will :  Held, 
that  the  plaintiff  had  a  right  to  begin 
{Doe  d.  Bather  y.  Brayne,  5  C.  B. 
655 ;  vide  sect.  79  and  note. 

{a)  See  Conunon  Law  Procedure 
Act,  1854,  sect.  1,  enabling  judge 
to  try  questions  of  feet. 

(J)  Thus  the  issue  being  whether 
certain  goods  are  the  property  of  the 
pluntiff  or  the  defendant,  the  parties 
may  agree  on  a  sum  to  be  tai:en  as 
the  value,  or  they  may  add  to  the 
issue  ''  what  is  the  value  of  the  said 
goods." 

(c)  This  is  analogous  to  the  power 
of  entering  a  verdict,  which  an  arbi- 
trator does  not  possess  unless  it  is 
expressly  giveu,  even  although  the 


reference  as  of  a  cause  and  the  issue 
tnereon  (Sutchinson  v.  Blackwell, 
8  Bi.  331 ;  Jackson  v.  Clarke,  13 
Price  28  j  Cayme  v.  Watts,  3  D. 
&  R.  224;  Gisborne  v.  Hart,  5 
Mee.  &  W.  50).  But  the  power 
might  be  by  necessary  implication 
(Jjcm  V.  Blackba/rrow,  2  N.  C.  L. 
Rep.  28).  The  power  in  the  present 
clause  has  perhaps  a  nearer  analogy 
to  the  power  given  by  1  &  2  Vict.  c. 
110,  of  making  an  award  a  rule  of 
court  which  directs  payment  of  a  sum 
of  money,  as  to  which  see  CHbhs  v. 
Flight,  1  N.  C.  L.  Rep.  329.  See 
as  to  judge's  order  in  nature  of  an 
award  Ex  pa/rte  Laihg  v.  Todd,  13 
C.  B.  276. 
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Proceedings 
upon  issue 
maj  be  re- 
corded. 


Qaestions  of 
law  may  be 
raised  after 
writ  issued 
by  consent, 
&c.»  without 
pleading. 


XLV.  The  proceedings  upon  such  issue  (a)  may 
be  recorded  at  the  instance  of  either  party,  and  the 
judgment,  whether  actually  recorded  or  not,  shall 
have  the  same  effect  as  any  other  judgment  in  a 
contested  action. 

XL VI.  The  parties  may,  after  writ  issued,  and 
before  judgment,  by  consent,  and  order  of  a  judge, 
state  any  question  or  questions  of  law  in  a  special 
case  for  the  opinion  of  the  court  without  any 
pleadings  (5). 


(a)  That  is,  the  issae  and  verdict 
with  judgment.  See  Common  Law 
Procedure  Act  of  1854,  sect.  82,  al- 
lowing error  to  be  brought  on  a  spa- 
cialcase. 

(b)  The  3  &4  WilL4,  c.  42,  8.25, 
applies  only  after  issues  joined ;  but 
upon  the  pleadings  between  the  par- 
ties, there  may  be  a  spedal  case  at 
common  law  by  means  of  the  power 
of  stating  the  ^ts  specially  in  the 
pleadings,  where  they  then  present 
a  question  of  law  for  the  determina- 
tion of  the  court ;  under  which  sys- 
tem the  pleadings  therefore  form 
ttie  **  speciid  case  f*  and  the  present 
act  (sect.  52  and  sect.  62)  gets  rid  of 
the  rules  against  argumentativeness, 
which  has  put  an  end  to  that  useful 
^stem,  which  must  still  be  resorted 
to  where  the  parties  cannot  agree  in 
framing  the  case ;  i,  e.,  on  the  ^cts 
upon  which  the  question  of  law 
arises;  for  if  they  cannot  agree, 
there  can  be  no  special  case  for  the 
opinion  of  the  court.  Under  the 
statute  above  referred  to,  the  court 
revised  to  give  judgment  on  a  spe- 
cial case  stated  for  the  opinion  of  the 
oourt,  it  appearing  that  the  action 
was  not  bond  fide  brought  to  try  a 
question  really  in  contest  between 
the  parties  in  the  cause  (Doe  d. 
XhmtyeY,  Duntyet  17  Law  J.,  C.  P. 
220 ;  6  C.  B.  100).    The  consent  for 


a  special  case  must  be  absolute  and 
unconditional.  Where  a  special  case 
was  stated,  and  a  right  reserved  to 
either  party  to  turn  the  special  case 
Into  a  special  verdict,  the  court  re- 
fused to  hear  it  {Engstrom  and  othen 
V.  Brightman,  5  C.  B.  419 ;  12  Jur. 
337 ;  17  Law  J.,  C.  P.  142 ;  5  Dowl. 
&  L.  499;  and  Cocks  v.  Pwtday,  6 
C.  B.  69).  The  courts  would  not  in 
general  take  upon  themselves  the 
office  of  a  jury  in  deddingt  upon  a 
special  case,  submitted  to  them  by 
agreement  of  the  parties,  where  the 
principal  questions  are  questions  of 
fact,  to  be  decided  upon  the  conflict- 
ing testimony  of  witnesses  {Brock- 
bank  V.  Anderson  and  another^  13 
Law  J.,  C.  P.  102),  and  probably, 
notwithstancUng  the  discretionary 
power  of  the  Common  Law  Procedure 
Act,  sect.  1,  they  will  act  on  the  same 
principle  in  many  cases.  A  case 
must  set  forth  facts,  not  evidence 
{Palmer  v.  Johnson,  2  Wils.  163). 
The  court  has  granted  a  rule  nisi  for 
the  defendant  to  admit  certain  facts^ 
necessary  to  raise  a  question  in  a 
special  case  {Buckle  v.  SolUs,  2 
Chit.  398).  See  an  important  case  as 
to  the  statement  of  points  in  the 
case  {Tikev.  Carter,  3  Bing.  85; 
10  Moore  376).  The  court  will  not 
presume  any  material  fact  which  is 
not  stated,  unless  power  is  reserved 


Digitized  by 


Google 


STATEMENT  OP  SPECIAL  CASES. 


115 


XLVII.  The  parties  may,  if  they  think  fit,  enter  Agreement 
into  an  agreement  in  writing,  which  shall  not  be  "e^t  o^' 


to  the  court  to  draw  inferences  from 
the  facts  stated,  and  that  power  is 
accepted  by  them  (Taylor  v.  Crisp, 
8  A.  &  E.  779).  When  an  award  is 
part  of  the  case,  points  not  set  out 
on  its  face  cannot  be  argued  (Ta/yhr 
V.  SJmUlewoHh,  4  Jur.  1161). 

Where  a  vercKct  is  taken  for  the 
pluntiff  subject  to  a  special  case,  and 
the  defendant  subsequently  becom- 
ing bankrupt,  the  plaintiff  declines 
to  proceed  with  it,  the  court  will 
send  the  cause  down  agtun  (Cottam 
V.  Pcvrtridge,  3  Sc.  N.  R.  174;  2 
Man.  &  G.  843 ;  9  Dowl.  P.  C.  629 ; 
5  Jut.  680). 

At  the  trial  a  verdict  was  taken 
for  the  plaintiff,  subject  to  a  case  for 
the  opinion  of  the  court.  It  was  re- 
ferred to  a  barrister  to  settle  the 
special  case,  which  being  done,  it  was 
mgned  by  him  and  by  the  plfdntiff's 
counsel ;  but  the  defendant's  counsel 
refused  to  sign  it,  because  certain 
documents  were  omitted.  The  pUdn- 
tiff  having  set  the  case  down  for  ar- 
gument, a  n4e  was  obtained  for 
striking  it  out  of  the  paper  for  irre- 
gularity :  Held,  that  tiie  case  might 
be  set  down  in  the  special  paper 
without  the  signature  of  counsel 
(Price  V.  Quarrel,  6  Jur.  604, 
<i.B.). 

In  an  action  on  the  case  against  a 
railway  company,  the  declaration  al- 
leged that  the  defendants  by  their  ser- 
yants  so  negligently  and  improperly 
managed  their  steam-engine,  and  the 
fire  and  igneous  matter  contained 
therein,  that  through  the  negligence 
and  improper  conduct  of  the  defend- 
ants by  their  servants,  divers  sparks 
of  fire  and  divers  portions  of  the  said 
fire  and  igneous  matter  passed  and 
fiew  from  the  said  engine  to  and 


upon  a  stack  of  beans  of  the  plaintiff 
in  a  field  adjoining  the  railway,  near 
whidi  the  defendants'  engine  was 
then  passing,  and  the  same  became 
ignited  and  was  wholly  consumed. 
Plea,  not  guilty.  In  a  special  case, 
stated  for  the  opinion  of  the  court, 
by  order  of  a  judge  under  the  3  &  4 
Will.  4,  c.  42,  s.  25,  it  was  stated 
that  the  stack  of  beans  was  eleven 
yards  from  the  railway,  that  the 
engines  and  boilers  used  upon  the 
raUway  were  of  the  ordinary  descrip- 
tion, and  were  used,  at  the  time  of 
the  occurrence  in  question,  in  the 
ordinary  manner :  Held,  that  there 
was  evidence  of  the  decifflon  of  a 
jury  with  r^ard  to  the  n^ligence 
of  the  defendants;  and  that  upon 
the  facts  stated,  the  defendants  were 
not  entitled  to  a  nonsuit ;  and  that 
the  case  therefore  was  improperly 
stated  for  the  opinion  of  the  court 
under  the  statute  (Aldridge  v.  Chreat 
Western  Railway  Compamf,  4  Sc. 
N.  R.  166;  1  Dowl.  N.  S.  247). 

Where  a  verdict  was  taken  subject 
to  a  case,  if  the  defendant  delayed, 
the  court  could  grant  a  rule  that 
unless  he,  within  a  week,  caused  it 
to  be  settled  and  duly  signed,  the 
postea  should  be  delivered  to  the 
plaintiff  (2>oe  d.  Phillipps  v.  Rollins, 
15  Law  J.,  C.  P.  186;  2  Q.  B. 
842.  But  where  after  verdict  the 
parties,  at  the  suggestion  of  the 
court,  agreed  to  state  a  special  case, 
and  the  plaintiff  drew  and  delivered 
to  defendant  a  case  which  became 
abortive  by  his  de&ult :  held,  that 
the  plaintiff  who  had  the  general 
costs  of  the  cause,  was  not  entitled 
to  any  costs  of  the  abortive  special 
case  {Foley  v.  Bosfield,  16  Law  J., 
Ex.  3).    To  enter  a  special  case  for 
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subject  to  any  stamp  duty,  and  which  shall  be  em- 
bocUed  in  the  said  or  any  subsequent  order,  that 
upon  the  judgment  of  the  court  being  given  in  the 
amrmative  or  negative  of  the  question  or  questions 
of  law  raised  by  such  special  case,  a  sum  of  money, 
fixed  by  the  parties,  or  to  be  ascertained  by  the 
court,  or  in  such  manner  as  the  court  may  direct, 
shall  be  paid  by  one  of  such  parties  to  the  other  of 
them  (a),  either  with  or  without  costs  of  the  action ; 
and  the  judgment  of  the  court  may  be  entered  for 
such  sum  as  shall  be  so  agreed  or  ascertained,  with 
or  without  costs,  as  the  case  may  be,  and  execution 
may  issue  upon  such  judgment  forthwith,  unless 
otherwise  agreed,  or  unless  stayed  by  proceedings 
in  error  (h). 

XL VIII.  In  case  no  agreement  shall  be  entered 
into  as  to  the  costs  of  such  action,  the  costs  shall 


argument,  the  leave  o£  the  court 
must  he  ohtsaiie^{Kennet^CompaMf 
V.  Qreat  Western  RaiUocMf,  2  Dowl. 
&  L.  115).  The  court  will  not,  even 
with  consent  of  the  parties,  deter- 
mine questions  of  fact  to  he  decided 
on  conflicting  testimony  of  witnesses, 
whose  inahility  is  part  of  the  queb- 
iion  (BrockbanJc  v.  Anderson,  7 
Sc  N.  B.  813).  As  to  turning  case 
into  verdict  hy  leave,  see  Russell  v. 
PUlUpps,  14  Jut.  806.  The  15  & 
16  Vict.  c.  86,  s.  61,  takes  away 
from  the  Court  c^  Chancery  the 
power  of  sending  special  cases  for 
opinion  of  a  court  of  common  law 
(Hobson  V.  Neale,  22  Law  J.,  Ex. 
175). 

See  spedal  cases  under  the  act  {Ar^ 
nold  V.  Rudge,  1 N.  C.  L.  Rep.  310 ; 
Flack  V.  Downing  College,  ib,  692 ; 
Darleg  v.  Martin,  ib.  729). 

On  a  special  case,  the  court  will 
not  presume  any  material  fact  which 
is  not  expressly  stated,  unless  power 
be  reserved  to  the  covat  to  draw  in- 


ferences fh)m  the  facts  stated,  and 
that  power  is  accepted  by  them  (  Doe 
d.  Toi/lor  V.  Crisp,  8  A.  &  E.  779). 

(a)  The  commissioners  also  re- 
commended "that  the  form  of  the 
judgment,  which  by  the  act  alluded 
to  (3  &  4  Will.  4,  c.  42)  is  limited 
to  one  description  for  the  plaintiff 
and  one  for  the  defendant,  may  be 
moulded  to  meet  the  drcumstances 
of  each  case."  That  recommenda- 
tion does  not  appear  to  be  ftilly  car- 
ried out  in  this  section,  which  only 
gives  power  of  giving  judgment  for 
a  sum  of  money.  In  many  cases  the 
delivery  of  possession  of  property 
would  be  desirable,  and  is  provided 
for  in  the  Common  Law  Procedure 
Act,  1854,  sects.  16,  17.  See  also 
the  sections  in  that  act  as  to  Man* 
damus, 

(b)  The  clauses  relating  to  pro- 
ceedings in  error  upon  a  special  case 
were  struck  out;  but  the  omission 
is  cured  by  sect.  32  of  the  Common 
Law  Procedure  Act,  1854. 
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follow  the  event,  and  be  recovered  by  the  successful  less  other- 
party,  wise  agreed. 

Fleadings  in  General, 

And  with  respect  to  the  language  and  fonn  of 
pleadings  in  general  (a),  be  it  enacted  as  follows : 

XLIX.  -A  11  statements  which  need  not  he  prov-  Fictitious 
ed  (5),  such  as  the  statement  of  time  (c),  quantity,  \^^^^J 
quality,  and  value  (<?),  where  these  are  immate- mentsnotto 
rial  (e) ;  the  statement  of  losing  and  finding,  and     "*    ** 
bailment  (/),  in  actions  for  goods  or  their  value  (^); 
the  statement  of  acts  of  trespass  having  been  com- 
mitted with  force  and  arms  (K)  and  against  the 


(«)  These  clauses,  it  will  be  ob- 
served, relate  almost  entirely  to  the 
pleadings  themselves,  and  not  to  the 
proof  of  them.  And  sect.  222,  as 
to  amendment,  although  it  enlarges 
the  power  of  amendment,  does  not 
diminish  necessity  for  due  care  as  to 
the  rendering  the  pleadings  con- 
formable with  the  facts,  both  as 
to  the  counts  or  pleas  requisite  to 
bring  forward  particular  grounds  of 
action  or  defence,  and  as  to  the  par- 
ticular facts  stated  in  any  pleading, 
see  note  to  preamble,  sect.  62,  and 
sect.  222,  and  cases  there  cited.  In 
regard  to  this  important  subject,  see 
the  Common  Law  Procedure  Act  of 
1854,  post,  sects.  50,  51,  52,  where 
valuable  provisions  are  made  as  to 
discovery  of  evidence  and  delivery 
of  inteiTOgatories,  which,  by  leave 
of  a  judge,  may  be  before  the  plead- 
ings are  delivered,  and  for  the  very 
purpose  of  preparing  them.  See 
also  note  to  sect.  55,  as  to  produc- 
tion of  documents. 

(b)  That  is,  to  any  extent :  nothing 
need  be  proved  but  the  gist  of  a 
pleadings  and  that  only  in  substance, 
and  to  such  an  extent  as  would  sup- 
port the  action  in  any  degree. 

(c)  Vide  Sing  v.  Eoxborough,  2 


C.  &  J.  418 ;  JDewbiirst  v.  Deeleg, 
2  C.  B.  253;  Nash  v.  Broton  18  L. 
J.,  C.  P.  62;  Myall  \.  JSramall,  1 
Ex.  734,  5  Dowl.  &  L.  753. 

(d)  Value  of  wheat  sued  for  as 
toll,  and  not  material,  to  be  stated 
on  general  demurrer ;  but  qucste,  if 
immaterial  within  this  clause  (Mayor 
of  Reading  v.  Clark,  4  B.  &  A.  268). 

(c)  Ha/rris  v.  Phillipps,  10  C.  B. 
650;  Ward  v.  Sarris,  2  B.  &  P. 
265. 

(/)  This  applies  only  to  detinue 
or  trover,  not  to  actions  on  contracts 
of  btulment,  in  which  the  bailment 
is  material  and  traversable  (see  Gled- 
stane  v.  Heviit,  1  C.  J.  545 ;  White- 
head V.  Harrison,  6  Q.  B.  423; 
Clossman  v.  White,  7  C.  B.  43; 
Boss  V.  Hill,  2  C.  B.  893). 

(g)  The  value,  nature,  or  quality 
is  material  in  actions  for  goods,  or 
their  value  (Holmes  v.  Hodgson,  8 
Moore,  379;  Bertie  v.  Pickering, 
4  Burr.  2455;  Scott  v.  Jones,  4 
Taunt.  865;  Phillipps  v.  Jones,  19 
L.  J.,  Qi  B.  374). 

(h)  Vi  et  armis  held  immaterial 
and  formal  (Harvey  v.  Brydges,  14 
Mee.  &  W.  437 ;  vn  error,  1  Exch. 
261).  8ed  qtuBre,  for  under  the  old 
system  of  pleading  it  was  constantly 
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Judgment 
upon  de< 
niurrerto 
be  given 


peace  of  our  lady  the  Queen ;  the  statement  of  pro- 
mises which  need  not  he  proved  (a),  as  promises  in 
indebitatus  counts,  and  mutual  promises  to  perform 
agreements;  and  all  statements  of  a  like  kind, 
shall  be  omitted, 

L.  Either  party  may  object  by  demurrer  to  the 
pleading  of  the  opposite  party,  on  the  ground  that 
such  pleading  does  not  set  forth  sufficient  grownd  (d) 


pleaded  to;  the  nsnal  conrse  being, 
as  to  the  force  and  arms  not  guilty, 
and  as  to  the  rest  a  justification.  (JEt 
vide  Spear  y.  Chapman  in  error,  8 
Jr.  Rep.  461.) 

(a)  It  has  been  held  that  where 
the  consideration  is  the  promise  of 
the  plaintiff,  it  must  be  proved  on 
non  assumpsit  {Sutherland  y,  Pratt, 
11  Mee.  &  W.  J  Redmond  v.  Smth, 
14,  t6.).  As  to  promises  implied  from 
agreement,  see  Mount/ort  y.Sorton, 
2  N.  R.  62 ;  Bancks  v.  Camp,  9 
Bi.  604.  And  see  Wade  v.  Smea, 
2  C.  B.  648,  as  to  promises  which 
need  not  be  proved  to  have  been  ac- 
tually made,  but  implied  in  law. 

(b)  This  principle  has  been  af- 
firmed from  the  most  ancient  times. 
Thus  Bracton:  "Necesse  est  ac- 
tionem proponere  et  ftmdare  et  pro- 
bare:  VLtprimSfacie  jnstsi  videatur" 
(De  Legihus,  lib.  v.  c.  6).  So  it  was 
over  and  over  again  held  in  the  year 
books  to  be  enough  if  a  pleading 
was  primd  facie  good,  or  if  it  had 
"  matter  sufficient"  to  a  "common 
understanding"  (9.  Hen.  6,  26  ;  22 
Hen.  6, 10 ;  32  Hen.  6, 12 ;  22  Edw. 
4,  2).  And  the  statute  32  Edw. 
3,  c.  16,  affirmed  that  by  the  forms 
of  law  no  men  should  be  prejudiced, 
"so  that  the  matter  (i.e.  tiie  sub- 
stance) of  the  action  be  fully  shown." 
Lord  Coke  states  that  at  that  era 
the  pletidings  were  "  plain  and  sen- 
sible, having  chief  respect  to  matter 


and  not  to  forms  of  words"  (Co.  Litt. 
304).  The  fundamental  principle 
was  that  a  pleading  disdoeed  soffi- 
dent  matter  if  it  were  itself  sub- 
stantial and  material,  and  enabled  the 
other  side  to  answer :  thus,  in  debt 
by  administrator,  plea  that  the  de- 
ceased made  executors  who  admi- 
nistered was  held  good,  without 
alleging  that  they  had  proved  the 
will ;  for  if  they  had  failed  to  do  so 
for  such  a  time  as  to  authorize  the 
ordinary  to  commit  administration 
to  the  plaintiff,  he  ought  to  reply 
the  facts  (4  Hen.  7,  Tr.  10).  So  in 
a  leading  case,  in  the  reign  of 
Edward  6,  the  same  principle  is 
upheld  both  as  to  count,  plea,  and 
replication ;  and  on  this  principle  it 
was  always  (until  modem  days)  held 
a  good  plea  in  trespass  that  the  place 
was  the  freehold  of  the  defendant ; 
although  non  constat  that  be  had 
the  possessory  right  to  it  (JVimhush 
V.  Talboys,  Plowd.  61).  So  in  the 
reign  of  Elizabeth,  the  prindple  was 
repeatedly  recognised  that  it  was 
enough  if  a  pleading  was  primd 
facie  good;  thus  it  was  a  good 
count  on  the  case  that  whereas  the 
plaintiff  was  possessed  of  so  many 
acres  of  land  in  A.,  and  by  reason  of 
it  had  common  in  so  many  acres  in 
B.,  the  defendant  had  ploughed  the 
land,  and  deprived  him  of  bis 
common  {Leverett  v.  Tovmsend, 
Cro.  Eliz.  199)  ;  though  it  was  not 
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of  action,  defence,  or  reply  {a),  as  the  case  may  according 


enough  in  an  action  on  a  condition 
or  covenant  to  drain  land  to  plead 
that  the  plaintiff  was  in  possession 
of  it ;  for  it  did  not  at  all  follow 
that  the  defendant  could  not  drain 
it,  and  so  the  plea  did  not  state 
any  ground  of  defence  (Carrel  v. 
Read,  Cro.  Eliz.  374).  Again,  count 
on  a  covenant  that  the  defendant 
had  lawful  power  to  let,  whereas 
he  had  not,  was  held  good  enough, 
hecause  though  general,  it  was  ^- 
gtarUial;  and  sufficient  to  enahle 
defendant  to  answer,  and  required 
an  answer,  and  so  was  primd 
facie  sufficient  (Salmon  v.  Brad' 
shaw,  Cro.  Jac.  304).  So  it  was 
held  enough  if  a  count  were  good 
in  substance,  though  not  in  form 
(Vivian  v.  Shipping,  Cro.  Car.  384) : 
and  it  was  the  rale  that  general 
pleading  was  sufficient,  until  it  ap- 
peared that  the  material  point  in 
dispute  was  one  on  which  certainty 
was  necessary.  But  the  judges  had 
^  long  shown  a  tendency  to  subtlety 
and  technicality,  which  was  encou- 
raged by  the  very  statutes  passed  to 
apply  a  remedy;  for  the  acts  of 
Elizabeth  (27  Eliz.  c.  5),  and  Anne 
.  (4  An.  c.  16),  redting  the  evil  of 
departure  from  the  ancient  system  of 
giving  judgment  in  substance  in- 
stead of  form,  required  that  "  when 
any  demurrer  shall  be  joined,  the 
judges  shall  give  judgment  according 
as  the  very  right  of  the  cause  and 
matter  in  law  shall  appear  imto 
them,  without  regarding  any  im- 
perfection, omissdon,  or  defect  m  any 
pleading,  except  only  those  which 
the  party  demurring  shall  specially 
set  dofvn  as  causes  of  demurrer. 
It  is  obvious  that  the  cases  on  the 
subject  dedded  under  this  system 


can  scarcely  be  authorities,  nor 
imless  determined  on  general  de- 
murrer, i.  e.,  without  or  not  upon 
any  special  causes  of  demurrer. 

(a)  The  plea  of  nil  debet  has  been 
held  bad  on  general  demurrer  in  an 
action  on  a  bond  (Anon,  2  Wils. 
173).  So  a  plea  that  it  was  ^ven 
as  an  indemnity  and  non  damnifi- 
catos  (Mease  v.  Mease,  Cowp.  47). 
So  a  plea  in  action  on  a  bond  con- 
ditioned for  payment  of  a  biU  by 
indorser,  the  obligor,  that  it  had 
not  been  presented  to  the  acceptor, 
or  that  the  defendant  had  not  had 
notice  of  its  dishonour  (Murray  v. 
King,  5  B.  A.  165).  So  a  declara- 
tion by  one  of  two  parties  to  whom 
the  reversion  of  a  lease  is  stated  to 
have  been  conveyed  to  both  without 
anything  to  show  how  it  came  to 
the  one  (Scott  v.  Chodwin,  1  B.  & 
P.  67).  So  a  plea  that  defendant  has 
performed  his  covenant  not  in  accord- 
ance with  its  terms,  is  bad  on  general 
demurrer  (Scudamere  v.  Stratton, 
1  B.  &  P.  456).  A  plea,  in  an  action 
for  not  repairing,  that  defendant  did 
not  break  his  covenant,  is  bad  on 
special  demurrer,  but  good  after 
verdict;  and  perhaps  it  would  be 
bad  on  general  demurrer  (Taylor  v. 
Needham,  2  Taunt.  278).  It  has 
been  held  that  a  count  in  case  is  bad 
on  general  demurrer  alleging  that 
defendant  published  of  the  pl^tiff 
a  false  and  malicious  libel,  purporting 
that  his  beer  was  of  bad  quality, 
and  deficient  in  measure  (Wood  v. 
Brown,  6  Taunt.  169).  So  if  the 
count  professes  to  set  out  only  the 
"  substance*'  of  the  libel,  instead  of 
its  words  (though  it  is  sufficient  if 
they  are  set  out  in  substance),  it  is 
substantially  bad  (Wright  v.  Cle- 
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ments,  3  B.  &  A.  503).  So  a  plea 
in  general  terms  that  the  plaintiJOf  is 
a  swindler  or  an  immoral  character, 
is  bad  on  general  demmrer,  not 
enabling  him  to  answer  it  {Solmes 
V.  Cateshyy  1  Taunt.  543);  but  a 
plea  in  answer  to  count  charging  an 
imputation  of  some  specific  act  or 
fact  that  it  is  true  in  substance,  is 
good  {Weaker  v.  Lloydy  2  B.  &  C. 
678).  General  pleas,  of  no  value  or 
consideration  between  the  parties  in 
actions  on  bills  of  exchange,  have 
been  held  bad  on  special  demurrer, 
but  good  after  verdict,  leaving  it 
perhaps  questionable  whether  they 
would  be  good  on  general  demurrer 
{Boston  V.  Fratchett,  2  C.  M.  B. 
542).  A  special  plea  not  showing 
that  defendant  received  no  value  is 
certainly  bad  on  general  demurrer 
(Noel  V.  Rich,  2  C.  M.  R.  360).  So 
a  general  plea  justifying  an  arrest 
on  suspicion  of  felony,  showing  no 
grounds  of  suspicion  (ifure  v.  Kay, 
4  Taunt.  34).  A  declaration  in 
trespass,  for  taking  away  to  wit  a 
hundred  articles  of  toniture,  has 
been  held  bad  in  substance  (Solmes 
V.  Hodgson,  8  Moore  378).  In 
covenant  a  plea  of  licence,  not  by 
deed,  is  bad  on  general  demurrer 
(Sellers  v.  Bichford,  1  Moore  460). 
In  an  action  of  covenant  for  not 
repairing  or  building  a  house  within 
a  reasonable  time,  it  is  a  bad  plea  in 
substance  that  the  defendant  re- 
paired it  in  a  reasonable  time  after 
he  was  required  to  do  so  by  the 
plaintiff  (Fisher  v.  Ford,  4  Jur. 
1034;  J.  P.;  Jones  v.  Gibbons,  22 
Law.  J.  Ex.  94) .  So  a  plea  of  eviction 
from  part  of  premises  in  an  action 
by  landlord  for  breach  of  covenant 
to  repair  (Newton  v.  Allen,  1  G.  & 
D.  44).  So  a  plea  of  alteration  of 
bond  or  bill  not  allegmg  it  to  have 
been  in  writing  (Harden  v.  Clifton, 


1  Q.  B.  522).  A  declaration  on  a 
contract  for  sale  of  a  bill  to  defend- 
ant by  plaintiff,  to  be  handed  to  C. 
on  payment  of  the  money  by  him  to 
plam^f^  was  held  bad  on  general 
demurrer  for  not  alleging  that  a 
reasonable  time  had  elapsed  (Stuart 
V.  Eastwood,  11  Mee.  &  W.  179). 
A  declaration  in  case  for  omitting  to 
cleanse  drains,  whereby  the  plaining 
premises  have  suffered  damage,  is  bad 
on  general  demurrer,  !f  it  chai^  the 
defendant  as  **  owner  and  .  pro- 
prietor," without  alleging  some 
ground  of  liability,  as  those  word^  do 
not  import  that  he  is  occupier  (Mus- 
sell  V.  SheMon,  3  Q.  B.  449).  See 
a  declaration  in  case  for  negligent 
excavations  held  good  on  general 
demurrer  (Davis  v.  London  and 
Blackwall  Railway  Company,  2  Sc 
N.R.74;  IM.  &  G.  799).  See  a 
plea,  in  case  for  fixing  dogspears, 
that  plaintiff  had  notice,  held  good 
on  general  demurrer  (Jordin  v. 
Crump,  8  Mee  &  W.  782).  In  an 
action  on  agreement  to  forbear  suing, 
a  plea  that  the  plaintiff  had  no  cause 
of  action  and  knew  it,  held  good  on 
general  demurrer  (Wade  v.  Simeon, 

2  C.  B.  548).  See  declarations  on 
special  contract  held  good  on  general 
demurrer  (Fannin  v.  Anderson,  7 
Q.  B.  811 ;  Duke  v.  Dives,  1  Ex.  36). 
See  a  plea  of  coverture  bad  inform, 
good  in  substance  (Chtyard  v.  Sut- 
ton, 3  C.  B.  153).  See  general  plea 
of  fraud  (^(£wAfto«mc  v.  Burrows,  1 
Ex.  107 ;  Robson  v.  Luscombe,  2 
Dowl.  &  L.  859).  General  plea  ,of  jus- 
tification (HicJdnbotham  v.  Leach, 
10  Mee.  &  W.  36),  held  bad  on  spe- 
cial demurrer.  General  plea  of  gam- 
ing (Orizewood  v.  Blane,  21  Law 
J.,  C.  P.  46).  See  plea  of  bill  given 
on  account  of  cause  of  action,  held 
bad  on  cjeneral  demurrer  for  not 
averring  that  it  had  been  indorsed. 
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ing  as  the  very  right  of  the  cause  and  matter  in 
law  shall  appear  unto  them,  without  regarding  any 


to  reply  a  tenn  outstanding  in  a 
gtranger,  without  tradng  title  to  the 
plaintiff,  as  it  made  a  primd  facie 
answer  to  the  plea,  wluch  in  itself 
was  only  a  primd  facie  answer  to 
the  declaration,  ^ce  the  present 
act  passed,  several  cases  have  heen 
decided  in  accordance  with  the  view 
above  presented,  that  pleadingswhich 
before  the  act  would  have  been  bad 
on  general  demurrer  are  now  bad  on 
demurrer.  In  Meuey,  ThelUuson, 
22  Law  J.,  Ex.  239  j  1  N.  C.  L. 
Bep.  167,  the  declaration  was  on  a 
foreign  judgment;  the  plea  denied 
notice  of  proceedings  or  residence  in 
the  jurisdiction;  and  the  repUcation 
alleged  that  the  judgment  was  on  a 
bill  accepted  in  the  jurisdiction  by 
the  defendant  (who  was  then  resi- 
dent there),  and  payable  at  a  place 
within  the  jurisdiction;  and  that  by 
the  law  of  the  foreign  country  in 
such  cases,  the  place  of  payment  is 
deemed  the  elected  domicile  of  the 
acceptor,  and  that  the  notices  of  the 
proceedings  were  served  there  in  ac- 
cordance with  the  foreign  law.  On 
demurrer  it  was  held  bad  (disten- 
Uewte  Pollock,  C.  B.,)  because  not  al- 
leging that  the  law  was  so  at  tlie 
Ume  the  bill  was  accepted.  So  in 
an  action  on  a  covenant  to  pay  a 
sum  in  the  event  of  another  person 
not  paying  it,  satis&ction  aod  dis- 
diarge  before  breach  by  delivery  ci 
goods,  &c,  was  held  a  bad  plea 
(Spenee  v.  Realey,  1  N.  C.  L.  Bep. 
867).  See,  however,  declaration  on 
covenant  held  good  on  demurrer. 
Bower  v.  Hodges,  ib.  807 ;  declara- 
tion in  assumpsit  held  bad  on  de- 
murrer, Balfe  V.  Weet,  ib,  226.  A 
plea  of.  set-off  in  an  action  fiar  un- 
liquidated damages  has  been  bdd 


bad  on  demurrer  {AUwoolsrJtbtwQot, 
fi.242^.  The  following  case,  decided 
since  the  act,  illustrates  the  distin^ 
tion  between  mere  informality  tmd 
such  uncertainty  as  amounts  to  sub- 
stantial insufficiency : — Li  an  action 
on  a  judgment  of  one  of  the  superior 
courts  of  Ireland,  against  an  incor- 
porated English  company,  the  de- 
fendants pleaded  that  they  were  not 
served  with  any  process,  and  tiiat  the 
plaintifib  irregularly  and  behind  their 
backs  entered  anappearancefbrthem, 
and  thereby  obtained  the  judgment 
when  they  were  out  of  the  jurisdic- 
tion :  Held  a  bad  (dea  in  substance,  as 
showing  mere  matter  of  irregularity, 
and  not  alleging  that  defendants  hsd 
not  appeared,  nor  that  they  had  no 
notice  of  the  writ,  as,  in  fikct,  they 
had,  and  had  filed  an'  appearance 
themselves  (Sheehgf  v.  The  Profee" 
eumtU  Aseurance  Company,  1  N.  C. 
L.  Bep.  688).  In  a  recent  case  the 
declaration  set  out  a  charter-party, 
in  whidi  the  phuntiff  was  described 
as  **  the  frdghter  of  the  ship  toft  six 
voyages,"  and  alleged  as  a  breach 
the  not  making  six  voyages,  there 
being  no  direct  agreement  for  them. 
It  was  held  bad  on  demurrer,  and, 
per  curiam,  "The  true  construction 
to  be  put  on  sect.  60  of  the  Common 
Law  Procedure  Act  is  to  ascertain 
whether  the  {heading  demurred  to 
would  have  been  good  in  substance, 
ue.,  on  general  demurrer,  befive 
that  act.  It  was  intended  to  do 
away  with  objections  for  matters  of 
fbrm,  but  it  was  not  meant  thai 
that  should  be  held  to  be  good 
which  was  not  good  in  substuaea 
Testing  the  dedimttion  in  that  way, 
it  dearlv  would  not  have  been  good 
before  uie  act,  on  general  demun«r« 
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Be  Kuovo,  3  Sc.  N.  R.  487 ;  Bowler 
V.  Nicholson,  12  A.  &  E.  341 ;  Kin^ 
V.  Fhillipps,  12  Mee.  &  W.  705  j  1 
D.  &  L.  1008 ;  Jones  v.  Corbett,  2  Q. 
B.  828.    See  pleadings  held  bad  for 
uncertainty   on    epeoal    demurrer, 
wuich  might  now  be  held  bad  for 
insufficiency',  Ashton  v.  Breicett,  14 
Mee.  &  W.  106.    A  general  plea  of 
justification.  Burgess  v.  Beaumont, 
8  Sc.  N.  R.  609;  2  D.  &  L.  590. 
See  a  replication  bad  on  special  de- 
murrer,  Milner  v.  Jordan,  8  Q.  B. 
615.    Pleas  formerly  bad  only  for 
amounting  to  the  general  issue,  or 
some  traverse,  are  clearly  good  now 
under  this  clause ;  such  as  the  pleas 
in  Francis  v.  Baker,  10  A.  &  E. 
642 ;  Payne  v.  Hales,  5  Mee.  &.W. 
598 ;  Prentice  v.  Elliott,  5  Mee.  & 
W.  606;  SmaH  v.  Hyde,  8  Mee.  & 
W.  723 :  Sutherland  v.  Pratt,  11 
Mee.  &  W.  296;  Nash  v.  Breeze, 
11  Mee.  &  W.  352 ;  2  D.  N.  S.  1015 ; 
Jacobs  V.  Msher,  1   C.   B.   178; 
Copeland  y.   Challis,  2   Ex.  682; 
Oweny,  Challis,  6  C.  B.  115;  Wil- 
liams  V.  Vines,  6  Q.  B.  355;  Dor- 
rington  v.  Carter,  1  Ex.  561 ;  Web' 
stery.  Crouch,  2  Ex.  55.    But  in 
some  of  these  pleas  it  is  to  be  ob- 
served that  they  might  be  objected 
to,  not  only  for  argumentativeness, 
but  uncertmnty,  and  perhaps  insuffi- 
ciency; as  where,  in  an  action  for 
goods  sold,  the  defendant  pleaded 
that  they  were  sold  to  him  as  agent 
for   another,  not    clearly  showing 
that  they  were  not  sold  on  his  cre- 
dit {Crawshay  v.  Barry,  1  M.  &  0. 
235).     So  an  ambiguous  denial  of 
breach  of  the  duty  alleged  (Smithy, 
Mawhood,  14Mee.  &  W.  482 ;  Pick- 
wood  V.  Neate,  10  Mee.  &  W.  206) ; 
or  equivocal  justification  under  local 
act  {Peek  v.  Boyes,  7  Sc.  N.  R.  436). 
See   recent  instance  of  dangerous 
ambiguity,  Ashton  v.  Brewitt,  14 
Mee.  &W.  106;  2D.&L.  903 ;  12o. 


bertson  v.  Showier,  13  Mee.  &W. 
609 ;  2  D.  &  L.  687 ;  Beevan  t. 
Hulme,   15   Mee.  &  W.  88.      In 
Bichards  v.  Beans,  2  N.  C.  L.  Rep. 
673,  it.  was  well  said,  that  if  pleas  of 
this  kind  were  now  permitted,  we 
should  be  involved  in  Tmcertainty 
and    ambiguity,   which    would   be 
greater  evils  than  those  which  the 
present  act  was  intended  to  remedy. 
A  recent  case  illustrates  how  diffi- 
cult it  may  be  to  distinguish  gronncb 
of  general  and  of  special  demurrer. 
In  trespass  for  shooting  a  d(^,  the 
defendant  pleaded  that  the  dog  was 
used  to  worry  sheep;    that,  just 
before  he  was  shot,  the  dog  was 
worrying  his  sheep,  and  could  not 
be    otherwise    restrtdned    from   so 
doing.    Held,  that  on  a  general  de- 
murrer, the  plea  was  good,  as  the 
averment   met  amounted   to  this, 
that  the  dog  was  about  to  renew 
the  attack  (Hallett  v.  Stannard,  2 
Jr.  Law  Rep.  156).    See  CuUtt  y. 
Thompson,   5  Ex.   811;    Bead  v. 
Lamb,  6  Ex.  130;  Dawson  v.  Coles, 
10  C.  B.  523;  Flockton  v.  Hall, 
14  Q.  B.  380.    A  case  recently  de- 
cided in  error  well  illustrates  the 
distinction  between  such  ambiguity 
as  is  substantial,  because  leaving  it 
doubtful  whether  there  is  any  cause 
of  action  or  defence ;  and  such  as  is 
merely  matter  for  special  demurrer. 
A  declaration  alleged  that  A.  and 
others  had  agreed  together,  on  be- 
coming members  of  a  society,  that 
in  the  event  of  either  of  them  leav- 
ing it  he  should  be  bound  to  the 
president  (not  sayingwhat  president, 
or  who  he  was,  or  how  the  obliga- 
tion was  to  be  enforced)  to  pay  twenty 
pounds.     The  court,  on  general  de- 
murrer, held  the  count  bad,  and  a 
court  of  error  affirmed  the  dedsion 
(Shepherd  v.  Duncan,  15  Law  T. 
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atniok  out    oourt  or  a  iudge  to  strike  out  or  amend  such  plead- 
or  amended,  jjjg^  ^^^  ^^^  court  OF  any  judge  shall  make  such 


woold  be  doQbtfbl  whether  it  would 
be  good  even  on  gemiral  demnrrer 
(MaokcM^  V.  Wood,  7  Mee.  &  W. 
421;  9  D.  P.  C.  278);  bat  not  if 
oUarUf  bad  in  subBtance  {Lloyd 
V.  Blaokwm,  9  Mee.  &  W.  868 ; 
1  D.  N.  8.  64/7;  Watkint  v.  Sewn- 
son,  9  Mee.  A  W.  4.22;  1  D.  N. 
S.  615).  Many  pleas  held  iMuable 
have  afterward!  been  held  bad 
(Thomaon  v.  Sednum,  11  Mee.  &  W, 
487;  2D.  N.  S.  1028;  Whitehead 
V.  Harrison,  1  D.  &  L.  106 ;  2  ib, 
122).  A  plea  in  an  action  by  indorsee 
agahist  indorser,  that  the  plaintiff, 
tSter  the  bill  was  accepted,  made  an 
agreement  with  the  acceptor  that 
the  bill  should  be  dishonoured, 
whereby  the  defendant  became 
liable,  was  held  umssuable,  as  it 
afforded  no  defence  {Bateson  t.  Lee, 
8  D.  N.  S.  224).  See,  as  to  unissu. 
able  plea  on  annuicy  deed,  Sloane  v. 
Packman,  11  Mee.  &W.  770;  as 
to  plea  of  coverture,  see  Birch  v. 
Leake,  2  D.  &  L.  88;  8  Sc.  N.  R. 
66;  7  Man.  &  G.  837.  A  plea  of 
foreign  statute  of  limitations  is  not 
issuable  {Bury  v.  Ooldner,  1  D. 
and  L.  884).  In  an  action  for  crim, 
con,  a  plea  that  the  plaintiff  is  sepa- 
rated from  his  wife  by  deed  was 
held  not  unissuable,  beoinse  not  so 
dearly  bed  as  that  a  defendant  ought 
not  to  be  allowed  to  plead  it  (Rarvey 
V.  Watson,  18  Law  J.,C.  P.  218;  7 
Man.  &  G.  644).  A  plea  that  an  at- 
torney's bill  has  not  been  delivered 
is  issuable,  for  it  is  not  necessary 
that  a  plea,  to  be  issuable,  should  be 
to  the  merits,  even  if  such  a  plea  is 
not  so  (Wilkinson  v.  Poffe,  1  D. 
&  L.  918;  6  Man.  &  G.  1012;  7 
Sc.  N.  B.  901).  An  issuable  plea  is 
one  which  puts  the  merits  of  the 


cause  either  on  the  ikcte  or  the  law 
in  issuei,  which  will  decide  the  actiail. 
A  plea  may  turn  out  to  be  bad,  but 
it  is  not  therefore  unissuable ;  for  if 
it  were,  a  ]^ea  could  not  be  issuaUe 
which  was  not  also  good  (Steele  v. 
Sarmer,  14  Mee.  &  W.  186;  2 
D.  &  L.  861).  If  the  plea  raise  a 
fy  r  question  of  doubt  as  to  a  matter 
of  law,  the  decision  of  which  will  de- 
termine the  parties'  legal  rights  on 
the  merits,  it  is  enough  (ZuUtetta  v. 
Miller,  15  Law  J.,  C.  P.  267 ;  2 
C.  B.  896,  4  D.  &  L.  186; 
Verbest  v.  Dekeyser,  8  D.  &'L. 
892).  An  issuable  plea  has  been  de- 
fined to  be  one  on  which,  if  judgment 
be  given,  there  will  be  a  decision  on 
the  merits  (per  Erie,  J.,  Tagg  v. 
Simmonds,  4  D.  &  L.  582;  sed 
quesre :  vide  supra,  case  dted  contrik; 
et  vide  Bousefield  v.  Edge,  1  Ex. 
89;  Mayhew  v.  Blofleld,  1  Ex.469; 
17  Law  J.,  Ex.  28 ;  Besantv,  Cross, 
20  Law  J.,  C.  P.  178).  A  plea  is 
not  issuable  which  has  been  held  to 
be  bad  (Beauolerkv^  Hook,  20  Law 
J.,  Q.  B.  485).  Seea  recent  case  of 
a  plea  held  issuable  (Statute  of  Limit- 
ations applicable  to  specialties  plead- 
ed to  an  action  for  calls),  afterwards 
held  bad  (Cork  v.  Bandon  RaUmay 
Company,  1  N.  C.  L.  Rep.  845).  It 
was  not  c(msidered  usual  nor  reaeon- 
able  to  impose  on  the  plaintiff'  the 
condition  of  replying  issnaUy,  as  he 
could  not  reply  double  (Cruehley  v. 
London  and  Birmingham  BaUuHxy 
Company,  2  D.  &  L.  102).  But 
the  present  clause  applies  equally  to 
replications;  and  see  Laforest  v. 
Wall,  9  Q.  B.  559.  In  an  actiim 
upon  a  trust  deed,  a  plea  that  the 
plaintiff,  the  trustee,  never  exe* 
cuted  the  deed  nor  became  trustee, 
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order  respecting  the  same,  and  also  respecting  the 
eosts  of  the  application^  as  such  court  or  judge 
^hall  see  fit. 
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Ac  :  hdd  iflsnaUe  {lAwwood  v. 
5;^,  19  Law  J.,  Ex.  237).  In  an 
action  by  indorsee  ag^ainst  acceptor, 
pka  that  thd  bill  was  drawn  by  M. 
to  defendant's  accommodation,  with- 
out value,  and  was  indorsed  to  M. 
without  any  condderation  or  value 
given  by  the  plaintiff  for  such  in- 
lorsement  to  the  defendant,  to  M.,  or 
any  other  person,  held  unissuable 
{SwOer  V.  WiUon,  19  Law  J.,  Ex. 
8).  Before  the  act  it  was  always 
understood  that  where  a  declaration 
or  other  pleading  is  susceptible  of  a 
oonstruction  that  will  make  it  good, 
it  is  not  competent  to  the  party 
pleading  it  to  insist  on  a  construction 
that  will  make  it  bad  {Moore  v. 
Foaier,  6  C.  B.  220).  So  that  the 
only  difficulty  can  arise  as  to  two  or 
more  different  constructions,  each 
making  the  pleading  ^ooc^.  Since 
the  act,  it  has  been  held  that  ordi- 
narily the  proper  remedy  to  am- 
biguous pleading  is  not  demurrer 
but  implication  to  a  judge  at  cham- 
bers; but  that,  at  all  events,  if  the 
pleading  of  the  party  demurring 
has  been  faulty,  and  he  has  not 
availed  himself  of  that  remedy  for 
the  fault  in  his  opponent's  pleading 
to  which  he  ascribes  thefaultiness  in 
fail  own,  the  court  will  be  reluctant 
to  take  any  other  course  than  to 
direct  both  partieetoamend  {Schenek 
▼.  QodU,  1  N.  C.  L.  Rep.  115).  In 
Regina  v.  The  8<tddlet^s  Com/pcmy^ 
22  Law  J.,  Q.  B.451,  an  application 
was  made  under  this  section  to  com- 
pel the  defendant  in  ma/ndcmue  \xy 
amend  the  general  allegations  in 
their  return.  The  court  waived  the 
question,  whether  the  act  applied  to 
mandamMy  but  deddedthe  question 


on  the  ground  that  the  pleading  did 
not  call  for  the  intervention  of  the 
court  under  this  section.  Coleridge, 
J.,  in  delivering  the  judgment  of  the 
court,  said :  "  The  words  used  dis- 
tinguish the  case  supposed  by  this 
section  from  cases  in  which  a  plead- 
ing may  be  demurrable  spedally; 
and  yet  its.  meaning  is  so  plain  in 
substance,  and  its  object  so  fiur,  that 
the  trial  may  be  held  on  it  without 
prejudice,  embarrassment,  or  delay. 
Even  if  the  pleading  be  technically 
correct  in  its  form,  and  also  not  open 
to  a  general  demturer,  yet  if  it  be 
uniiair  pleading  and  of  a  sort  to  pre- 
vent or  impede  an  equal  trial  of  the 
merits,  the  statute  has  given  the 
court  or  a  judge  a  discretionary 
power  to  amend  or  strike  it  out.  In 
effect,  the  statute  says,  no  pleading 
shall  be  demurred  to  specially,  and 
if  it  be  not  open  to  general  demurrer, 
yet  if  it  be  so  framed  as  to  prejudice, 
embarrass,  or  impede  the  trial,  it 
shaU  be  open  to  amendment  or  ex- 
ddon  by  the  judge  or  the  court." 
"  In  the  present  case,  thecourt  having 
said  that  the  prosecutor,  heing  duly 
qualified,  was  elected,  the  returns 
say  he  was  not  duly  qualified  to  be 
elected.  It  may  be  that  if  it  had 
stopped  tiiere,  although  there  would 
have  been  no  difficulty  as  to  form, 
the  prosecutor- mi«rht  have  alleged 
that  a  fair  trial  was  prevented  or 
embarrassed  because  the  particular 
on  which  it  would  be  contended  that 
he  was  not  duly  qualified,  had  not 
been  pointed  out  on  the  record,  nor 
could  he  tell  whether  the  jury  would 
have  to  consider  a  mere  want  of 
qualification  in  fact,  or  a  disqualifi- 
tion  resulting  in  law  frt)m  the  facts. 
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Four  days        LIII.  Eules  to  declare,  or  declare  peremptorily, 

8tit!^d"^r  ft^d  rules  to  reply,  and  plead  subsequent  pleadings, 

rule  to  de-    ghall  not  be  necessary,  and  instead  thereof  a  notice 

or"r5oinf  ^*  shall  be  substituted  requiring  the  opposite  party 

to  declare,  reply,  rejoin,  or  as  the  case  may  be, 

within  four  days,  otherwise  judgment,  such  notice 

to  be  delivered  separately  or  indorsed   on   any 


But  then  it  expands  the  traverse  by 
showing  in  detail  the  &ct8  on  which 
it  rests  and  altogether  discloses  the 
whole  case  of  the  defendants.  We 
are  not  discussing  a  question  of 
pleading,  whether  demurrable  or 
not,  generally  or  specially.  If  the 
objection  be  that  it  is  open  to  a 
general  demurrer,  the  case  is  not 
Mdthin  the  section;  the  opponent 
should  demur,  else  he  deprives  the 
other  fflde  of  his  writ  of  error;  if  it 
be  only  that  it  is  demurrable  spe- 
cially, the  statute  takes  away  the 
objection.  The  onhf  consideration 
is  the  fair  and  speedy  trial"  The 
mandamus  in  that  case  set  out  the 
charter ;  the  return  alleged  that  it 
was  not  ftdly  or  truly  set  forth,  but 
that  divers  material  portions  of  it 
were  omitted :  and  then  it  spedfied 
certain  provisions  in  it.  The  court 
held  that  this  was  correct  under  the 
55th  &  56th  sections,  and  could  not 
be  s^d  to  embarrass  the  prosecutor, 
who  was  not  called  upon  to  traverse 
or  make  any  answer  to  it.  In 
Forsyth  V.  Bristowe,  22  Law  J., 
Ex.  70,  an  action  on  a  bond,  the 
plaintiff  replied  to  plea  of  Statute  of 
Limitations,  that  thedefendant  made 
an  acknowledgment  of  the  date 
within  the  statute,  and  that  the 
action  was  brought  within  twenty 
years  after  it.  Upon  an  application 
under  this  section,  the  court  held 
that  the  case  quite  came  within  it 
(2?^  Parke,  B.).   The  3  &  4  Will  4, 


c.  42,  s.  5,  after  pointing  out  three 
ways  in  which  an  acknowledgment 
may  be  made  to  save  the  Statute  of 
Limitations,  enacted  that  the  plttn* 
tiff  might  "  reply  such  acknowledg- 
ment," t.e.,  such  an  acknowledg- 
ment by  writing  signed  by  the  party, 
or  such  an  acbiowledg^ent  signed 
by  his  agent,  or  such  an  ac^ow- 
ledgment  by  a  part  payment.  But 
this  general  fbrm  of  r^lication 
leaves  it  uncertain  on  whidi  of  the 
three  modes  of  saving  the  statute 
the  plaintiff  means  to  rely.  Under 
this  replication  he  might  give  evi- 
dence to  prove  all  three,  and  though 
he  fiuled  as  to  some,  would  recover 
his  costs  of  the  whole  replication. 
And  per  Alderson,  B.,  **  As  the  sta- 
tute allows  a  party  to  reply  several 
matters,  the  plidntiff  ought  to  split 
the  repUcation  into  pari^  stating  a 
^Ufferent  kind  of  acknowledgment  in 
each,  and  thus  take  his  chance  of 
paying  costs  on  the  part  on  which  he 
fiuled.  Surely  putting  a  party  to 
unnecessary  expense  in  proving  his 
case  is  calculated  to  prejudice  the 
fair  trial  of  his  cause."  i^rParke,  B., 
'*It  is  embarrassing  to  the  defend- 
ants to  be  compelled  to  come  pre- 
pared to  meet  tfaree^Ufferent  matters, 
where  the  plaintiff  may  intend  to 
rely  only  upon  one."  The  court, 
however,  refosed  to  order  the  plain- 
tiff to  spedfy  the  dates  of  the  ae- 
knowledgments. 
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Docament 
may  be  set 
forth,  and 


LVI.  A  party  pleading  in  answer  to  any  pl^a^ 
ing  in  which  any  aocument  is  mentioned  or  ref(»*]?ed 


ancient  times  there  were  no  writ- 
ings which  were  not  specialties,  as 
people  could  seal  in  an  age  in  which 
they  often  could  not  sign  (see  Ave- 
line  V.  Whiason,  4i  Man.  &  G.  801  j 
Beckham  v.  Drake,  9  Mee.  &  W. 
79).  One  instance  of  inconvenience 
has  already  arisen  from  the  abolition 
of  profert  in  the  case  of  an  executor 
suing  without  profert  of  probate. 
The  Court  of  Common  Pleas,  how- 
ever, have  held  that  it  has  jurisdic- 
tion to  stay  proceedings  until 
probate  has  been  obtuned  and 
notice  given  to  the  defendant.  The 
court  will  not,  however,  exerdse  this 
jurisdiction  as  a  general  rule,  but 
only  where  satisfied  that  justice 
requires  it.  Where,  after  pleading 
several  pleas,  including  ne  unques 
executor,  defendant  applied  for  leave 
to  inspect  probate,  or  to  pay  money 
into  court,  retaining  that  plea,  the 
court  being  satisfied  that  the  object 
was  bond  fide  to  ascertain  whether  it 
would  be  safe  to  pay  money  into 
court,  made  absolute  a  rule  to  stay 
proceedings  until  probate  should  be 
obtained,  and  notice  thereof  given 
to  the  defendant,  allowing  him  also 
a  week  to  plead  aft^r  such  notice, 
with  leave  to  apply  again  if  probate 
should  not  be  obtained.  Qucere, 
whether  under  the  Law  of  Evidence 
Amendment  Act,  or  at  common 
law,  there  is  power  to  order  pro- 
duction and  inspection,  and  copy  of 
probate  (Webber  v.  Atkins,  2  N.  C. 
L.  Rep.  702).  The  court  were  cast 
upon  their  common  law  jurisdiction, 
which,  of  course,  could  only  be 
exercised  in  cases  where  profert  was 
not  necessary  at  common  law ; — the 
statute  (14  &  15  Vict.  c.  99)  only 
applies  to  eases  in  which  a  bill  of 
discovery  would  lie.     Some  of  the 


cases  as  to  excuse  for  profert  i 
the  old  law  may  be  useful^  It  was 
not  enough  to  allege  that  "  the  deed 
was  delivered  to*'  the  opposite  pa^tv 
(Wallis  v.  Harrison,  4  Mee,  &  W, 
589);  but  if  it  alleged  that  the 
deed  was  in  the  possession  of  the 
oppodte  party,  it  was  enough,  and  U 
was  no  answer  to  say  **  it  is  not^ 
now  in  his  possession  (J^Aer  v.  Ford, 
4  P.  &D.  347;  4  Jut.  1034).  Pro- 
fert was  primd  facie  necessary, 
where  in  law  the  piurty  pleading  was 
deemed  to  have  possession  of  the 
deed,  as  in  the  case  of  a  conveyance 
by  lease  and  release,  the  party  con- 
veyed to  would  have  to  make  profert 
of  the  release  {Jenkins  v.  Pearce,  8 
D.  P.  C.  758;  6  Mee.  &  W.  723). 
It  was  no  excuse  for  making  profert 
that  the  deed  was  in  possesion  of  a 
third  party,  who  held  it  by  agree- 
ment between  the  plidntiff  ana  de- 
fendant (Hally,  Marsden,  6  Mee.  & 
W.  719;  8  D.  P.  C.  756).  As  to 
custody  of  lease  after  expiration  of 
term  bring  primd  facie  in  lessee, 
ffaU  V.  Ball,  3  Sc.  N.  R.  577.  It 
was  not  a  sufficient  excuse  for  a 
party's  not  producing  the  trust  deed 
for  benefit  of  his  creditors,  that  only 
one  part  5f  it  was  executed ;  that 
it  did  not  belong  to  him,  and  that  he 
had  no  right  to  it,  nor  the  custody, 
power,  or  control  over  it,  and  was 
unable  to  obtain  it ;  and  that  it  had 
always  been  in  the  possession  of  the 
trustees,  who  refiised  to  let  him 
have  it,  or  to  bring  it  into  court 
(Hodgson  V.  Warden,  13  Mee.  &  W. 
22).  See  the  Common  Law  Proce- 
dure Act  of  1854|,  sects.  50,  51,  B2, 
as  to  discovery  or  interrogatories 
in  order  to  obtain  documentary  or 
other  evidence. 
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THE  COMMON  LAW  PROCEDURE  ACT  OP  1852. 

LVn.  It  shall  be  lawful  for  the  plaintiff  or  de- 
fendant  in  any  action  to  aver  performance  of  con- 
ditions precedent  generaUj,  and  the  opposite  party 
shall  not  deny  such  averment  generally,  but  shall 
specify  in  his  pleading  the  condition  or  conditions 
precedent,  the  performance  of  which  he  intends  to 
contest  {a). 


will  be  bad  in  substance  (Tfebb  v. 
Spicer,  in  error,  19  Law  J.,  Q.  B. 
134 ;  see  also  Manley  v.  Boycott,  22 
Law  J.,  Q.  B.  265).  In  a  recent 
case,  the  declaration  was  upon  a 
promissory  note  made  by  the  de- 
fendant for  payment  to  the  plaintiff 
of  302.  one  month  after  date.  Plea 
— ^that  the  promissory  note  was 
made  by  lum  jointly  with  one  J.  J., 
whereby  the  defendant  and  J.  J. 
jointly  and  severally  promised  to  pay 
the  pl^ntiff  the  amount  of  the  said 
note ;  that  the  defendant  never  had 
or  received  any  consideration  for  his 
making  the  said  note,  but  that  the 
same  was  made  by  him  as  security 
for  the  said  J.  J.  That  after  the 
note  became  due,  it  was  agreed  be- 
tween the  plaintiff  and  the  said 
J.  J.,  without  the  consent  of  the 
defendant,  that  time  should  be  given 
to  the  said  J.  J.,  and  that  time  was 
accordingly  given  to  him  without 
the  consent  of  the  defendant.  Held 
bad  on  general  demurrer  {Smith  v. 
James,  22  Law  J.,  Q.  B.,  266,  in 
notis ;  and  see  Webb  v.  Spicer,  13 
Q.  B.  886,  similar  plea  held  bad 
after  verdict).  It  has  been  decided 
on  this  section,  that  in  an  action  on 
a  written  instrument,  if  the  de- 
fendant sets  it  out  in  his  plea,  it  is 
not  thereby  made  part  of  the  declo' 
ration,  so  as  to  enable  him  to  demur. 
If  he  do  demur,  semble,  that  his 
pleading  will  be  irregular,  as  it  will 
amount  to  a  plea  and  a  demurrer  to 
the  declaration  without  leave.    But 


if  the  pUuntiff  join  in  demurrer, 
though  he  thereby  waives  the  irre- 
gularity, yet  as  the  sole  question  will 
be  whether  the  declars^on  is  good 
on  the  &oe  of  it,  the  plaintiff  must 
have  judgment  if  it  be  so,  although 
the  document  as  set  out  in  the  pka 
is  destructive  of  the  right  of  action. 
The  proper  course  for  the  defendant 
in  such  a  case  is  dther  to  plead  the 
general  issues,  non  assumpsit,  nan  est 
factum,  or  wul  tiel  agard,  if  he 
desire  to  raise  the  question  of  fact, 
what  were  the  terms  of  the  docu- 
ment; or  if  he  desire  to  take  the 
opinion  of  the  court  on  the  con- 
struction of  the  instrument,  to  set  it 
out  in  his  plea,  with  an  expressed  or 
implied  prayer  of  judgment,  whe^ 
ther  plaintiff  can  maint^  his  action; 
on  which  the  plaintiff  can  either 
traverse  that  it  is  the  document 
declared  on,  if  it  be  entirely  set  out, 
or  may  demur,  to  raise  the  question 
of  construction  (Sims  v.  JBkhoards, 
2  C.  L.  Kep.  749). 

(a)  This  was  always  the  law 
(Bragg  v.  Nightingale,  1  Rol.  AIm*. 
417;  Sty.  88;  Danwood  v.  God- 
scale,  3  Web.  625;  Mintsv.BetheU, 
Cro.  Eliz.  750) .  In  Sayre  v.  Minns, 
Cowp.  575,  it  was  held  that  a  de- 
fendant could  not  traverse  a  gen^^ 
averment  of  performance,  and  that 
it  was  good  after  verdict.  In  Farley 
V.  Manton,  9  Bing.  363,  it  was  held 
that  it  was  good  on  general  demurrer, 
».  e.,  in  substance ;  and  it  was  con- 
tended that  this  was  sufficient  {mde 
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sect.  50  and  note  thereto).  See  also 
De  Medina  v.  Narmany  9  Mee.  &  W. 
84;  Roakes  v.  Manser,  1  C.  B.  531 ; 
Kepp  V.  Wiggett,  6  C.  B.  280. 
Before  the  act  passed,  the  principal 
danse  had  been  solemnly  affirmed 
by  a  oonrt  of  error  {Friar  v.  Qrey, 
15  Q.  B.  891).  In  an  action  by  the 
charterer  of  a  charter-party,  dated 
September,  14, 1852,  the  declaration 
alleged  that  it  was  agreed  that  the 
▼essel  should  forthwith  proceed  and 
take  in  a  cargo,  and  deliver  the 
same  at  a  certain  freight  (the  act  of 
God,  the  Queen's  enemies,  fire,  and 
all  other  dangers  and  accidents  of 
the  seas,  &c.,  excepted),  and  that 
the  charter-party  should  be  in  force 
for  six  successive  voyages,  to  be 
made  not  later  than  the  last  day  of 
February,  1853.  That  the  plain- 
ti£E^  did  all  things  necessary  on  their 
part  to  entitle  them  to  have  six 
Buooessive  voyages  performed  by  the 
defendant's  ship,  and  had  always  been 
ready  and  willing  to  do  all  things 
required ;  yet  the  said  ship  did  not 
xnake  six  successive  voyages,  as 
agreed,  and  the  defendant  would  not 
permit  her  to  perform  the  fourth 
and  subsequent  voyages.  The  de- 
fendant pleaded  that  the  last  day  of 
February,  1853,  had  expired  before 
breach.  Held,  on  demurrer  to  the 
plea,  that  it  was  no  answer,  and 
that  the  declaration  was  good,  with- 
out negativing  the  exceptions  of  the 
charter-party  (  Wheeler  and  another 
V,  Mavidge,  2  C.  Law  Rep.  1077). 
On  a  declaration  upon  a  contract  to 
pay  the  highest  rate  of  freight  which 
the  plaintiff  should  be  able  to  prove 
had  been  paid  on  the  same  voyage 
(not  less  than  90^.  per  ton),  aver- 
ment that  all  things  had  been  done 
to  entitle  the  phdntifT  to  freight  ac- 
cording to  the  charter-party,  and 
also  a  special  averment  tlmt  the 
plaintiff  was  able  to  prove,  as  the 
tact  was,  that  the  highest  freight 


paid  was  71,  per  ton,  all  of  which 
the  defendant  then  had  notice; 
breach,  non-payment  of  the  freight 
at  71.  per  ton,  there  being  a  traverse 
of  the  special  allegation,  and  another 
plea  that  the  pla^tiff  did  not  prove 
the  fact.  Held,  on  demurrer  to  the 
latter  plea,  that  it  was  bad;  and 
that  on  the  former  plea  plaintiff 
would  have  to  prove  that  the  &ct 
was  as  alleged,  and  that  the  defend- 
ant knew  that  it  was  so ;  and  that 
this  was  proof  enough,  or  dispensed 
with  any  other  proof  of  the  facta  in 
question.  Semble  (per  Maule,  J.), 
the  general  averment  only  applied 
to  the  lower  freight  (Gether  Vi 
Capper,  2  C.  Law  Rep.  805).  In 
an  action  for  not  delivering  iron, 
the  declaration  alleged  "perform- 
ance of  all  conditions  precedent,  or 
that  all  things  have  been  done  or 
happened  to  entitle  the  plaintiff  to 
have  and  receive  the  whole  of  the 
said  quantity  of  iron;"  and  that 
though  tbe  defendant  had  delivered 
a  part,  and  though  a  reasonable  time 
for  the  delivery  of  the  residue  had 
elapsed,  and  though  the  plaintiff 
was  ready  and  willing  to  accept  and 
receive  the  said  res*  due  pursuant  to 
the  contract,  of  which  the  defendant 
had  notice,  yet  the  defendant  did  not 
nor  would  deliver  the  said  residue. 
Held,  on  demurrer,  that  the  declara- 
tion contained  a  si^dent  statement 
of  readiness  and  willingness  on  the 
part  of  the  plaintiff  to  pay  for  the 
residue  on  delivery,  in  the  allegation 
of  performance  of  all  conations 
precedent,  and  that  all  things  had 
been  done  and  happened  to  entitle 
the  plaintiff  to  have  and  receive  the 
whole  of  the  iron  {Bentley  v.  Dawes, 
2  C.  Law  Rep.  1070).  The  principle 
of  law  on  this  subject  was  laid  down 
in  error,  and  a  general  averment  of 
performance  in  a  plea  was  deemed 
not  traversable  (Fryer  v.  Qray,  15 
Q.  B.  891). 
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Declaration  (a). 

And  with  regard  to  the  time  and  manner  of  de* 
daring  (6)  and  to  particulars  of  demand,  be  it 
enacted  as  follows : 


(a)  These  dMnes  relate  primarily 
to  the  pleading  and  not  to  the  proof; 
hot  care  rnoBt  be  taken  aA  to  the  right 
oame  of  action  to  be  stated,  for  no 
power  of  amendment  can  core  a  total 
mistake  or  misstatement  in  that  re- 
spect: although  it  was  held  that 
a  ooont  might  be  added  nnder  the 
act  of  WilL  4,  it  was  only  when 
the  qnestion  was  substantially  the 
same  (Clarke  v.  Bulmert  11  Mee.  & 
W.  248).  One  of  the  latest  cases 
as  to  variance  in  a  declaration  is  the 
following: — In  assumpsit,  upon  a 
promise  of  marriage,  the  dechuntion 
after  alleging  that  the  defendant 
was  sole  and  unmarried,  and  resided 
m  parts  beyond  the  seas,  stated, 
that,  ''in  consideration  that  the 
phiintif^  at  the  request  of  the  de- 
fendant, would  go  to  L.  for  the  pur- 
pose of  marrying  him,  the  defendant 
promised  the  plaintiff  to  marry  her 
in  a  reasonable  time  after  her  ar- 
rival at  L."  At  the  trial  the  judge 
gave  the  plaintiff  leave  to  amend  the 
declaration  under  the  3  &  4  WilL  4, 
c  42,  s.  28,  by  stating  the  consi- 
deration thus:  "In  consideration 
that  the  plaintiff  so  then  being  sole 
and  unmarried,  as  aforesaid,  at  the 
request  of  the  defendant  ^e  pro- 
mised the  defendant  to  marry  him 
and  would  go  to  L.  for  the  purpose 
of  marrying  him  the  defendant,  and 
would,  within  a  reasonable  time 
of  her  arrival  there,  mcurry  the  defen- 
dant, he  the  defendant  promised  to 
marry  her  in  a  reasonable  time  after 
her  arrival  at  It."  Held,  that  the  con- 
sideration was  sufficient  as  originally 


stated  ( JiToroey  v.  Johneion,  6  O.  B. 
295;  6  D.  &  L.  120;  12  Jnr.  961; 
17  Law  J.,  C.  P.  298). 

(b)  Nothing  is  said  in  the  act  as 
to  allowance  of  several  eotm^  (al- 
though there  is  as  to  allowance  of  se- 
veral pleas  and  subequent  pleadings, 
sect  81) ;  but  see  K.  B.,  H.  T.  16 
Yict.  At  conmion  law  a  plaintaff  had 
a  right  to  include  as  many  counts 
as  he  pleased  in  his  dedaration, 
provided  he  did  not  inMnge  the 
rule  as  to  duplidty,  by  malnng  the 
same  claim  in  more  ways  than  one ; 
which,  as  a  matter  of  pleading, 
could  be  avoided,  as  to  difbrent 
counts,  by  the  insertion  of  the  word 
"  other  "  (HaH  v.  Longfield,  7  Mod. 
148).  And  as  a  matter  of  practice, 
it  was  allowed  as  being  often  neces- 
sary {Onslow  V.  Eome,  3  Wils.  186 ; 
Smith  V.  miler,  1  T.  R.  479);  un- 
less the  intention  was  obvious  and 
vexatious,  in  which  case  the  courts 
always  had  power  to  interfere  (Lane 
V.  Smith,  3  Smith,  113 ;  Meehe  v. 
Oxlade,  1  N.  R.  289;  Gahell  v. 
fi^A«io,lD.&R.l7l;  Newhyy.  Ma- 
son, 1  D.  &  R.  508;  Cunnaeh  v. 
Oundjf,  1  Chit.  Rep.  709;  NeUon 
V.  Ghiffiths,  2  Ring.  412).  By  the 
new  rules,  H.  T.  2  WilL  4  (  Jerv. 
N.  R.  116),  substantially  re-enacted 
by  the  new  rules  of  H.  T.  1868,  se- 
veral counts  on  the  same  "  subject 
matter  of  complaint ''  or  cause  of  ac- 
tion were  not  allowed,  and  the  de- 
fendant is  entitled  to  costs  on  all 
counts  on  which  the  plaintiff  fiuls 
(Cox  V.  Thompson,  2  C.  &  J.  498). 
This  removes  the  power  of  evading 
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LYni.  A  plaintiff  shall  be  deemed  out  of  court,  Plaintiff  to 


declare 


unless  he  declare  within  one  year  after  the  writ  of  ^thin  a 
summons  is  returnable  (a).  year. 


the  Tole  against  duplicity ;  for  if  the 
ooonts  are  on  the  fiice  of  them  the 
game^  the  court  or  a  judge  dan  strike 
out  the  duplicate  counts,  and  if  they 
substantially  vary  the  plaintiff  must 
fail  at  the  trial  of  them  {Holford  v. 
Dunnett,  7  Mee.  &  W.  348).  If 
the  counts  import  a  different  degree 
of  liability,  as  if  one  is  on  a  contract 
to  carry  goods  to  London,  and  the 
other  on  a  contract  in  addition  to 
deliyer  them  at  the  plaintiff^s  place 
of  business  {James  v.  Bourne^  4  B. 
N.  C.  420) .  But  if  one  count  charges 
the  defendants  as  liable  with  others 
and  the  others  as  liable  by  them- 
selves, the  rule  will  be  violated  {Choi- 
mondeley  v.  Payne,  3  B.  N.  C.  708). 
So  if  one  count  charges  the  defen- 
dant as  assignee  with  disannexing 
a  steamboUer  which  the  lessee  co- 
venanted to  deliver  up  (and  dispos- 
ing of  it  to  hb  own  use),  and  ano- 
ther count  charges  the  conversion 
of  it  {Weeton  v.  Woodcock^  5  M.  & 
W.  143) ;  though  if  the  latter  part  of 
the  first  count  were  struck  out,  both 
might  be  allowed.  Two  counts,  one 
for  not  taking  goods  on  board  pur- 
suant to  a  cniurter^party,  and  the 
other  for  not  taking  care  of  the 
goods  until  landed,  were  allowed 
{Vaii>ghan  v.  Olenee,  5  Mee.  &  W. 
577;  S.  P.  Bleaden  v.  Rapallo,  Q 
I).  P.  C.  857) ;  but  not  to  count  on  a 
charter-party  allowing  demurrage, 
and  a  common  count  for  demurrage 
(Tempsle$f  v.  Browne,  1  D.  N.  R. 
810) ;  though,  perhaps,  that  may  be 
doubtM  {Mathewson  v.  Ray,  16 
Mee.  &  W.  329.  So  it  may  be  doubt- 
ful whether  a  special  count  on  a  con- 
tract of  sale  or  work  should  be  al- 
lowed with  a  common  count  (Oris- 
sell  V.  James,  4  C.  B.  798;  Bui- 


mer  v.  Bousefield,  9  Q.  B.  986.  So 
as  to  special  count  on  an  indemnity 
and  a  common  count  for  money  paid 
(Simpson  v.  Rand,  1  Ex.  688 ;  17 
Law  J.,  Ex.  146).  One  count  on  an 
agreement  for  certain  work,  to  pay 
certt^n  money,  a  second  on  an  agree- 
ment for  the  same  work,  to  pay  cer- 
tain other  money,  and  a  third,  a  com- 
mon count  for  work  done,  have  all 
been  allowed  (Lticas  v.  Beale,  2  L.  M. 
&  P.  47).  A  count  on  a  warranty 
is  allowed  with  one  for  money  had 
and  received  {Cahoon  v.  Burford, 
13  Mee.  &  W.  136 ;  2  D.  &  L.  234)» 
See  cases  of  two  counts  not  allowed 
on  different  versions  of  the  same  spe- 
cial contracts,  Fagan  v.  Harrison, 

4  C.  B.  909;  Smith  v.  Thompson, 

5  C.  B.  486 ;  Ramsden  v.  Gray,  18 
Law  J.,  C.  P.  277;  7  C.  B.  961. 
Two  counts  were  allowed,  one  on  a 
charter-party  as  originally  made, 
and  the  other  on  it  as  idterea  by  an  in- 
dorsement (Hernod  v.  Wilkie,  11 
Q.  B.  1).  In  action  for  infringe- 
ment of  copyright,  the  plaintiff 
was  compelled  to  elect  between  two 
counts  on  the  statute  5^6  Vict, 
c.  45,  and  the  third  on  common  law 
(Boozey  v.  Tolkem,  5  C.  B.  476; 
et  vide  Deare  v.  Henderson,  7  C.  B, 
71;  6  D.  &  L.  552;  S.  P.  (3W- 
beH  V.  HaUs,  2  D.  &  L.  227). 
A  count  in  trespass  for  entering 
rooms  and  taking  goods,  was  not 
allowed  with  a  count  for  taking 
goods  of  the  like  quantity,  &c.  as  a 
distress  for  rent  falsely  alleged  to  be 
due  {Hoare  v.  Lee,  5  C.  B.  754).  A 
count  on  a  demise,  and  also  one  for 
use  and  occupation,  is  not  allowed 
as  to  the  same  time  {Arden  v.  Pullen, 
9  Mee.  &  W.  430;  1 D.  N.  &  S.  612). 

(a)  This  section  is  in  the  words  of 
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THE  COMMON  LAW  PROCEDURE  ACT  OF  1852. 

LIX.  Every  declaration  shall  commence  as  fol- 
lows, or  to  the  like  effect  (a) : 

[Venue.]  "  A.  JB,  by  U,  F.,  his  attorney  [or  in 
person,  as  the  case  may  be\  sues  C,  D.  for 
[here  state  the  cause  of  action]  ; " 
And  shall  conclude  as  follows,  or  to  the  like 
effect  * 

"And  the  plaintiff  claims  £  "  (6)  [or, 


Reg.  Gen.,  Hil.  T.  2  Will.  4,  r.  35. 
Previously  to  these  rules  for  render- 
ing the  practice  of  the  courts  uni- 
form, it  was  considered  that  by  the 
general  rules  of  law,  a  plaintiff  must 
have  declared  against  a  defendant 
within  twelve  months  after  the  re^ 
turn  of  the  writ  {Worley  v.  Lee,  2 
Dum.  &  E.  112).  The  writ  of  sum- 
mons being  returnable  immediately 
after  service  thereof,  the  time  is 
calculated  &om  the  day  of  service. 
When  a  statute  speaks  of  a  year,  it 
must  be  considered  as  twelve  calen- 
dar months  and  not  lunar  months 
{Bishop  of  Peterborough  v.  Cateshy, 
Cro.  Jac.  166).  If  a  plaintiflf  s  pro- 
ceedings on  a  ¥n*it  of  summons  are 
stayed  by  rule,  he  is  boxmd  to  de- 
clare within  a  year  after  the  expira- 
tion of  that  rule,  or  he  will  be  out 
of  court  {Unite  v.  Kwnvphrey,  3 
DowL  352).  It  is  not  a  sufficient 
objection  that  "four  terms**  (instead 
of  "  a  year  *')  have  elapsed  between 
the  writ  and  the  delaration  {Chap' 
lam  and  another  v.  Showier,  18 
Law  J.,  Ex.  34  j  6  D.  &  L.  227). 
If  a  defendant  is  in  custody  under  a 
capias  he  is  not  entitled  to  be  dis- 
charged by  reason  of  pontiff's  not 
declaring  within  a  year :  the  proper 
course  is  to  take  judgment  of  non 
pros,  {Turner  v.  Parker,  2  D.  & 
L.  444i).  This  section  does  not  pre- 
vent the  defendant  requiring  the 
plaintiff  by  notice  to  declare  within 
.  four  days  under  section  53  of  this  act. 


{a)  The  commencement  of  the  de- 
claration here  is  the  same  as  directed 
by  Reg.  Gen.,  Mich.  T.  3  Will.  4, 
r.  15,  except  that  instead  of  the 
words  "complains  of"  the  words 
"sues  for*'  are  used,  and  a  state- 
ment of  the  cause  of  action  follows, 
omitting  the  words  "  who  has  been 
summoned  to  answer  the  said  A.  B.** 
&c.,  and  concludes  with  the  amount 
dahned.  It  will  still  be  necessary 
to  state  in  the  commencement  of 
the  declaration,  whether  the  plain- 
tiff sues  by  attorney  or  in  person. 
An  application  on  the  groimd  of  an 
irregularity  in  this  respect  must  be 
to  a  judge  at  chambers,  and  not  to 
the  court  {White  v.  FeUham,  16 
Law  J.,  C.  P.  14;  4  D.  &  L. 
454;  3  C.  B.  658).  No  venue  is 
required  to  be  statad  in  the  declara- 
tion except  the  one  alleged  in  the 
margin  {Boydell  v.  Harkness,  4 
D.  &  L.  179;  3  C.  B.  163).  For 
cases  respecting  applications  to  set 
aside  proceedings  for  irregularity, 
see  Anderson  v.  Thomas,  9  Bing. 
678;  Dod  V.  Grant,  4  Ad.  &  EL 
485;  6  N.  &  M.  70;  Hunt  v.  PiU, 
1  Dowl.  659;  Lyng  v.  Sutton,  4 
Moo.  &  Sc.  417 ;  Alderson  v.  John- 
son, 2  Mee. &  W.  70 ;  6  DowL  294; 
Tovy  V.  Stevens,  6  DowL  75. 

(J)  Before  the  act,  if  the  jury 
gave  largerdamages  than  the  amount 
inserted  in  the  declaration,  the  court 
could  amend  {Tehbs  v.  Bacon,  5  Sc 
N.  R.  837). 
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shall  be  put  in  issue  by  the  denial  of  the  alleged 
libel  or  slander  (a)  ;  and  where  the  words  or  matter 
set  forth,  with  or  without  the  alleged  meanings 
show  a  cause  of  action,  the  declaration  shall  \m 
sufficient* 

Pleas  (b)  and  stibsequent  Pleadings, 

And  as  to  pleas  and  subsequent  pleadings,  be 
it  enacted  as  follows  : 


inuendo  and  resort  to  another 
(WUUamt  V.  Stolt,  1  C.  &  M.  675), 
the  power  of  amendment  only  ap- 
plymg  wuere  the  variance  was  "not 
material  to  the  merits,"  which  it 
must  be  in  such  a  case.  The  power 
of  amendment  in  the  present  act  is 
much  larger;  and  as  the  present 
clause  contains  nothing  to  meet  the 
case  of  the  iorong  imuendo  being 
stated,  that  power  must  be  resorted 
to  in  soch  cases.  On  the  other  hand, 
the  power  of  am^idment  cannot 
meet  the  cas^  of  no  innendo  being 
stated,  in  which  case  the  count  wiU  be 
now,  as  it  would  have  been  before 
the  act,  bad  even  after  verdict,  un- 
less none  was  necessary  {Clement  v. 
Meher,  7  B.  C.  459).  The  clause 
meets  the  class  of  cases  in  which 
there  .is  a  necessary  and  sufficient 
imuendot  but  one  not  supported  l^ 
the  libel  on  the  &oe  of  tl^  declara- 
tion, and  therefore  requiring  evi- 
dence to  support  it  (Alexander  v. 
Anffle,  1 C.  &  J.  143;  7  Bing.  119 ; 
~  J  V.  IU>Hnton,  1  A.  &  £.  554). 

(a)  Or  by  a  separate  traverse. 

(b)  See  Common  Law  Procedure 
Act  1854%  sect  50,  as  to  disooveiy, 
sect.  51  as  to  interrogatory,  sect.  83, 
at  to  equitable  defences.  There  is 
nothii^  in  these  dauses  to  rendo* 
care  Iras  requisite  as  to  the  prop^ 
pleas  to  be  placed  on  the  record ;  Mid 
although  the  power  of  amendm^it 


is  large  (sect.  222),  yet  the  courts 
have  hitherto  refrained  from  using  it, 
so  &r  as  to  allow  new  defences  to  be 
placed  on  the  record  at  the  triaL  In 
Mitchell  V.  CrasweUer,  22  L.  J.,  a 
P.  100,  it  was  doubted  whether  the 
judge  at  the  trial  could  add  a  tra- 
verse. See  cases  cited  in  note  to 
sect.  222,  post.  So  as  to  the  parti- 
cular facts  alleged  in  a  pleadings  as 
much  care  is  necessary  as  before  the 
act.  In  a  recent  case,  it  was  hdd 
that  a  plea  in  trespass,  alleging  that 
certain  persons,  members  of  two 
cricket  dubs,  who  were  playing  a 
match,  were  possessed  of  a  dose  for 
the  purposes  of  a  match,  and  justi- 
fying the  exdusion  of  tiie  plaintiff 
in  tibe  exerdse  of  their  rights  was 
not  supported  by  evidence  that  the 
ground  was  let  permanently  to  one 
oi  the  dubs  of  which  plaintiff  was 
a  member,  although  he  was  not  a 
player  in  the  particular  match  for 
the  purpose  of  which  the  dose  was 
being  used  at  the  time  of  his  expi]d- 
sion ;  for  per  curiam,  the  ground  of 
the  justification  is,  that  the  membeei 
of  both  dubs  were  possessed,  and  that 
the  trespass  was  c(»anutted  in  the 
exerdse  of  that  right  (Holmes  ▼. 
ia^^e,  22LawJ.,Q.B.  301).  1b 
that  case  the  leave  to  amend  was 
not  asked  f<^  at  the  triaU  A  still 
more  recent  case  ance  the  act  illus- 
trates the  importanoe  of  great  cue 
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Express  LXIV.  Express  colour  shall  no  longer  be  neces- 

ffl'*^   saryinanypfeadingCa). 


appointed  for  a  public  fast  or  thanks- 
giving ;  in  either  of  such  cases  the 
following  day  shall  be  considered  as 
the  last  of  such  eight  days.  And  if 
the  last  of  such  eight  days  shall 
happen  to  Mi  on  any  day  between 
the  Thursday  before  and  the  Wednes- 
day after  Easter-day  then  in  'every 
such  case  the  Wednesday  after 
Easter-day  shall  be  considered  the 
last  of  such  eight  days:  provided 
also,  that  no  deckration,  or  pleading 
after  declaration,  shall  be  filed  or 
delivered  between  the  said  tenth 
day  of  August  and  twenty-fourth  day 
of  October"  (see  N.  Rules,  H.  T.  16 
Vict.  Ap;}end.).  Notices  being  now 
substituted  for  rules  or  demands  in 
pleadings  generally,  the  time  will  be 
oomputetl  from  the  date  of  the 
Bervice  of  the  ndtice,  as  formerly 
from  the  service  of  the  rule  {Dunn 
V.  Hodson,  1  DowL  &  L.  204). 
The  above-cited  statute,  and  the 
general  rules  of  court  of  Mich.  T. 
2  Will.  4,  p.  8,  and  of  Mich.  T.  3 
Will.  4,  r.  12,  wiU  stiU  apply  with 
respect  to  holidays  and  vacation. 
When  the  time  for  pleading  expires 
on  the  10th  of  August,  the  phmitiff 
cannot  sign  judgment  on  the  11th 
(Sdvety  v.  zUter,  18  Law  J.,  Q.  B. 
13 ;  13  Jup.  79 ;  6  Dowl.  &  L.  267 ; 
S.  C.  Severine  v.  Lister,  12  Q.  B. 
949).  In  such  case  judgment  cannot 
be  signed  for  want  of  a  plea  until 
the  24th  of  October  {Morris  v. 
Hancock,  11  Law  J.,  Q.  B.  12; 
1  DowL,  N.  S.  320).  A  plea  dated 
and  delivered  in  the  hoUdays  is  a 
nullity  {Mills  v.  Brovm,  9  DowL 
151).  Where  a  declaration  was 
delivered  on  the  24th  of  December, 
the  plaintiff  is  entitled  to  sign  judg- 
ment on  the  8rd  of  January,  Chri^ 


mas-day  only,  and  not  the  Christmas 
holidays,  being  reckoned  in  comput- 
ing the  time  for  pleading  {Wtiks  v. 
Pecks,  12  Law  J.,  C.  P.  146;  5 
Man.&  G.  376;  6  Sc.,N.S.  42;  see 
N.  R.  6  Tict.,  H.  T.  174,  5).  Where 
a  replication  was  delivered  on  the 
Wednesday  before  Easter-day,  and  a 
demurrer  to  it  not  till  the  Wednes- 
day after,  the  court  held  that  the 
latter  was  delivered  in  time  {Hctrri- 
son  V.  Tate,  4  Bing.,  N.  S.  443). 
The  additional  time  indorsed  on  a 
summons  for  time  to  plead  is  com- 
puted from  the  date  of  the  judge's 
order,  and  not  frt)m  the  expiration 
of  the  time  allowed  by  the  role  to 
plead  {Lane  v.  Parsons,  6  Law  J., 
C.  P.  26;  2Sc662;  5  DowL  869). 
As  to  time  after  dismisaal  of  sum- 
mons, Meagens  v.  Paary,  15  Law 
J.,  Ex.  307.  If  summons  for  time 
is  dismissed  after  time  is  out,  de- 
fendant has  all  that  day  {Bvams  v. 
Senior,  4  Ex.  818).  A  judge's  order, 
made  by  consent,  that  a  defendant 
shall  have  till  a  certain  day  to  plead 
peremptorily,  does  not  preclude  him 
from  applying  to  a  judge  by  summons 
for  additionfd  time ;  and  if  he  take 
out  such  ftirther  summons,  judgment 
signed  for  want  of  a  plea,  after  the 
summons  is  returnable,  is  irregular 
{BeazleyY,  Bailey,  10  Jur.  906 ;  16 
Mee.  &  W.  68;  4  DowL  &  L.  271; 
16  Law  J.,  Ex.  1). 

(a)  In  the  only  sense  in  which 
colour  was  ever  really  necessary,  it 
must  ever  remain  so,  i.  e,  -in  the 
sense  that  any  pleading  must  show 
some  colour  (or,  in  the  language  of 
sect.  60,  some  ground)  of  answer  or 
defence ;  so  &r  so  as  to  present  a 
primd  facie  case,  sufficient  to  dah 
for  an  answer  on  the  other  side. 
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This  was  the  real  reason,  the  original 
meaning  of  colour;  and  although 
afterwards,  in  an  age  when  pleading 
was  perverted,  it  was  considered 
neoessary,  in  order  to  evade  the 
arbitrary  and  artificial  rules  as  to 
argumentativeness,  to  give  the  oppo- 
site party  some  colour  for  his  case, 
that  was  a  sophistication,  the  result 
ci  a  sophistical  system.  Thus  in 
trespass  quare  clausum  fregit,  the 
plea  of  liherum  tenementum  was 
always  good,  although  it  gave  no 
colour  at  all,  either  implied  or  ex- 
pressed, in  the  modern  artificial 
sense  of  colour,  to  the  plaintiff's 
case,  because  it  gave  a  colour  to  the 
defendanfsy  i,  e.,  it  raised  a  ground 
of  defence  primd  facie  sufficient,  be- 
cause if  the  locus  in  quo  were  his, 
it  was  reasonable  that,  as  against 
him,  plaintiff  should  show  some  title 
when  suing  him  for  entering  his 
own  soil  and  freehold.  But  when 
the  defendant  pleaded  more  espe- 
cially, not  as  in  that  plea,  that  at  the 
lime  of  the  trespass  the  place  was 
his  freehold,  but  that  at  some  prior 
time  one  A.  B.  was  seised :  if  he 
stopped  there  he  would  have  shown 
no  colour  of  defence,  no  primd  facie 
case;  and  hence  he  was  required  to 
go  on  and  give  some  colour  of  a  de- 
fence by  adding  some  allegation  con- 
necting the  averment  of  seisin  on 
the  party  upon  whose  title  he 
pleaded,  with  the  time  at  which  the 
trespass  was  committed;  as  by  al- 
lying that  the  plaintiff,  claiming 
under  some  sort  of  bad  title  from 
that  party,  had  entered  on  the  land, 
and  under  that  title  alone  was  in 
possession  when  the  defendant  en- 
tered and  conunitted  the  trespass. 
This  gave  a  colour  of  defence,  for  it 
showed  primd  facie  that  if  plaintiff 
had  any  title  at  all,  it  was  from  that 
party;  and  whether  he  had  or  not 
it  was  for  him  to  show,  not  for 


defendant,  who  only  had  in  some 
general  way  to  deny  that  it  was  a 
good  title,  although  in  process  of 
time  an  artificial  way  of  so  doing 
was  invented  of  alleging  a  "  charter 
of  demise"  void  for  want  of  some 
legal  requisite,  which  was  "  express 
colour"  in  its  modem  sense.  In 
answer  to  this  kind  of  plea,  the 
plaintiff  replied,  either  showing  that 
he  claimed  not  merely  the  party 
mentioned,  but  some  one  else,  as 
deducing  title  fix)m  that  party.  In 
the  last  case  in  which  this  "  express 
colour"  came  before  the  courts  as  to 
realty,  the  defendant  pleaded  a 
demise  to  himself  from  the  jwirty  in 
whom  the  fee  was  alleged ;  and  as 
title  is  presumed  to  continue  until 
shown  to  have  determined,  and  that 
is  for  the  opposite  party  to  show, 
the  plea  would  have  been  quite  good 
as  a  primd  facie  case,  giving  a  good 
colour  of  defence  without  adding  the 
"  express  colour"  which  the  technical 
rules  of  pleading  then  required,  that 
the  plaintiff  entered  under  a  pre- 
tended charter  of  demise,  under 
which  nothing  passed  (Wright  v. 
Bmroughsy  10  Jur.  998 ;  4  Dowl.  & 
L.  483 ;  3  C.  B.  344).  It  is  such 
"  express  colour"  which  this  section 
declares  to  be  unnecessary ;  the  real 
"  colour"  was  the  allegation  of  the 
lease,  without  which  there  would 
have  been  no  colour  of  a  defence^ 
and  the  plea  would  have  been  bad 
in  substance;  such  colour  is  still, 
of  course,  required.  In  respect 
to  personalty  there  was  no  form 
of  pleading  predpely  analogous  to 
that  of  lib,  ten.,  of  averring  that 
at  the  time  of  the  trespass  the  goods 
were  not  plaintiff's,  or  were  an- 
others  (9  Hen.  7,  11),  by  reason  of 
the  rule  that  possession  follows  pro- 
perty as  to  personalty:  hence  not 
possessed  was  no  plea,  for  it  amounted 
to  the  general  issue  {Bro,  Abr,  Ac- 
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Hon  9wr  U  e<ue,  88  Hen.  8).  But 
In  order  to  draw  plidntiff  to  state 
what  right  he  had  to  the  goods, 
when  the  defendant  had  a  lawM 
right  to  the  possesnon,  unless  the 
plaintiff  had  a  better,  he  pleaded 
that  before  the  trespass  one  A.  was 
owner,  and  delivered  to  B.  (defend- 
ant) ;  then,  to  give  a  cobur  of  de- 
fence, it  was  added  that,  in  some 
way  not  conveying  title,  or  by  find- 
ing (which  was  only  put  in  as  an 
example),  the  plaintiff  got  the  goods, 
and  the  defendant  retook  them ; 
thereby  connecting  the  possession 
of  d^endant  with  the  title  of  B., 
and  making  a  primd  facie  case  (7 
Hen.  6,  E.  35);  or  that  defendant  was 
owner,  and  delivered  to  B.,  who  de- 
livered to  plaintiff  (3  Hen.  6,T.  31; 
28  Hen.  6,  M.  5).  This  waived  the 
question  whether  the  deliveries  al- 
luded to  were  rightful  or  wrong- 
ful, leaving  that  to  the  subsequent 
pleadings  to  disclose,  as  they  infal- 
libly did  before  the  parties  arrived 
at  rqjoinder.  And  afterwards,  in 
order  to  make  this  waiver  of  the 
rightfulness  of  the  transfer  referred 
to  more  clear,  or  more  technically 
accurate,  it  became  customary  to 
use  the  formula  that  they  were  lost 
by  one  party  and  found  hj  another 
(JRockwood  V.  Farrar,  Cro.  Eliz. 
262  J  WinnersUy  v.  Barnard,  Cro. 
Eliz.  664;  Ward  v.  Bhmt,  Cro. 
Eliz.  146;  Vandenoick  v.  Archer, 
1  Leon.  22;  Mcue  v.  Sanderson, 
Cro.  EUz.  4S3;  Comyne  v.  Boyer, 
Cro.  Eliz.  486;  Oiheon  v.  Qarbyn, 
Cro.  Eliz.  480).  The  exceptions  to 
such  pleas  were  usually  formal  and 
technical,  and  they  conduced  to  the 
great  end  of  pleading,  the  eliciting 
of  the  truth,  although  the  arbitrary 
requisition  of  conformity  with  tech- 
jAcsl  rules  gave  them  an  artificial 
character.  If  the  defendant  had  the 
goods  from  one  party,  and  another 


claimed  them,  this  was  often  the 
only  way  of  pleading  safe  for  Imn. 
There  being  a  practical  convenience 
in  such  pleas,  it  is  not  surprifling 
that,  after  the  new  rules  had  re- 
vived spedal  pleading,  they  should 
again  be  resorted  to  {MorwrU  ▼• 
Sign,  2  Mee.  &  W.  95).  But  ia 
the  arbitrary  state  of  pleading  a» 
then  it  existed,  this  species  of  pLw 
was  construed  only  according  to 
technical  rules.  And  although  it 
was  held  that  if  the  defendant  aUeged 
that  the  party  up(m  whose  ownership 
the  plea  was  founded  was  the  owner 
at  the  time  of  the  trespass,  or  the 
converfflon,  the  plea  was  bad  as 
an  argumentative  plea  of  not  pos- 
sessed (Acramarh  v.  Cooper,  10  Mee. 
&  W.  586) ;  yet  when  the  plea  was 
correctly  framed  according  to  the 
current  of  ancient  precedents,  al- 
leging only  that  the  third  party  was 
the  owner  at  some  time  before  the 
taking,  the  court,  construing  it  ao- 
cordii^  to  the  system  then  exist- 
ing, and  considering  the  allegations 
connecting  the  title  with  the  taking 
as  merely  colourable,  and  not  sub- 
stantial or  material,  made  it  a  mere 
denial  of  plaintiff's  title,  and  held 
that  an  issue  being  taken,  the  plain- 
tiff could  not  only  prove  his  own 
title,  which  it  was  the  object  of  the 
plea  to  elicit,  but  compel  the  de- 
fendant to  disprove  it ;  which,  if  he 
were,  as  in  that  case  he  was,  a  party 
in  the  portion  of  a  bailee — ^a  stranger 
to  the  title — ^he  could  not  possibly 
do  {JSyre  v.  Scovell,  5  C.  B.  702>, 
The  construction  the  court  there 
put  on  such  pleas,  that  xmless  con- 
strued as  alleging  that  the  plainiaff 
was  not  owner  at  the  time  of  the 
conversion,  they  were  bad  after  ver- 
dict, rendered  them  merely  equi- 
valent to  not  possessed,  and  so  was 
founded  on  the  assumption  that  the 
allegations  called  colour  were  xx>t  to 
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LXVI.  In  a  plea  or  subsequent  pleading  it  shall 
not  be  necessary  to  use  any  allegation  of  actionem 


*  more  complicated  (Gilb.  C.  P.  61, 
62).  Thus,  again,  where  a  deed  was 
duly  sealed  and  delivered,  and  yet 
was  void  by  matter  dehors,  the  de- 
fendant must  have  pleaded  the  mat- 
ter specially,  and  concluded  et  sic  non 
est  factum.  And  this  was,  that 
the  plaintiff  might  be  apprised  of  the 
point  of  defence ;  for  since  there  were 
so  many  ways  to  make  the  deed  null 
and  void,  if  all  of  them  might  be 
given  in  evidence  under  general  non 
est  factum,  the  plaintiff  might  be 
liable  to  suspidon.  Another  reason 
for  this  special  kind  of  traverse  was, 
because  it  generally  contiuned  mat- 
ter of  law,  which,  if  it  had  arisen  on 
proof  of  the  facts,  would  have  to  be 
referred  back  to  the  court  by  special 
verdict  or  demurrer  to  evidence; 
and  therefore  it  was  reasonable  that 
the  doubt  of  law  should  be  offered 
to  the  court  originally  (Gilb.  Ev. 
164).  It  is  to  be  observed  that,  on 
a  special  traverse,  the  traverse  could 
only  be  supported  by  proof  of  the 
matter  stated  in  the  affirmative. 
Thus,  on  a  plea  of  rasure  et  sic  non 
est  factum,  only  rasure  could  be 
shown  by  the  defendant,  and  the 
making  of  the  deed  was  admitted 
{Galloway  v.  Susach,  1  Salk.  282). 
The  essence  of  a  special  traverse, 
therefore,  was  the  absence  of  bare 
denial.  The  party  so  traversing  did 
not  merely  put  an  allegation  to  the 
proof,  but  undertook  to  prove  some- 
thing, of  which  he  gave  notice, 
and  which  would  rfwprove  or  destroy 
the  legal  effect  of  the  allegation. 
Thus,  it  was  good  to  plead  that  the 
lease  was  for  such  rent,  and  not  for 
the  rent  alleged  (JDafoe«  v.  Turner, 
Winch.  18) ;  which  admitted  the  lease 
itself,  and  only  corrected  an  error  in 


the  statement  of  the  rent;  rather 
more  honest  and  sensible  than  deny- 
ing any  lease,  and  defeating  the 
plaintiff  on  proof  of  one  at  a  less 
rent.  To  plead  that  he  made  a  ^• 
ferent  bond,  and  without  this  that 
he  made  the  one  declared  on,  was 
good  in  substance  on  the  same  prin- 
ciple, but  bad  in  form,  because  only 
in  effect  non  est  factum,  as  the  deed 
declared  on  noas  not  at  all  admitted  ; 
and  plaintiff,  if  the  plea  were  true, 
must  fiiil  on  the  general  issue,  with- 
out proof  of  the  special  facts  stated 
in  the  inducement  of  the  plea  (Hoi- 
lingworth  v.  Ascourt,  Cro.  Eliz. 
365).  The  inducement  to  a  special 
traverse  must  have  been  matt^  tra- 
versable (Norri^s  case,  2  Leon.  32). 
And  on  the  other  hand,  where  a  tra- 
verse was  not  good  without  an  in- 
ducement, the  inducement  might  be 
traversed  {Henchman  v.  lies,  1  Vent. 
247).  Thus,  on  avowry  for  rent  on 
lease  at  will;  replication,  lease  for 
years  and  entry;  rg'oinder,  agree- 
ment not  to  enter  until,  &c ;  with- 
out this,  that  he  was  posse^ied  by 
virtue  of  such  lease,  good  (ib.). 
There  should  not  be  a  traverse  where 
the  inducement  itself  answers  the 
form  of  pleading  by  confesdon  and 
avoidance  (Willmore  v.  Cam,  Cro. 
Eliz.  918).  Thus,  plea  that  lessor 
was  seised  by  abatement  and  leased; 
replication,  that  M.  devised  to  lessor ; 
without  this,  that  he  was  seised  by 
abatement,  bad,  for  it  confessed  and 
avoided  (Bedell  v.  Lilly,  Yelv.  151). 
But  rejoinder  that  U.  was  seised  and 
demised;  without  this,  that  he  in- 
truded, good  (Ooddard  v.  Thorton, 
Yelv.  170).  In  some  cases  the  spe- 
cial traverse  in  substance  came  to  a 
common,  t.  e,  a  general  traverse. 
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nan^  or  actionem  ulterius  non,  or  to  the  like  eflfect,  prayer  of 
or  any  prayer  of  judgment,  nor  shall  it  be  necessary  un^^°* 
in  any  replication  or  subsequent  pleading,  to  use  8a>7- 


and  the  particular  form  was  adopted 
to  avoid  ambiguity.  Thus,  to  plea 
that  defendant  was  seised;  replica- 
tion, that  plaintiff  was;  without 
this,  that  defendant  was*  (1  Leon. 
77).  So,  plea  that  administration 
was  granted  to  B.,  still  alive ;  repli- 
cation, that  he  died;  without  this, 
that  he  was  alive  {Fortescue  v.  Holt, 
1  Vent.  213 ;  and  see  Tatem  v.  Per- 
renty  Yelv.  190).  But  the  substantial 
purpose  of  the  special  traverse  was  to 
interpret  and  restrict  the  traverse 
by  the  inducement.  And  hence, 
when  it  came  to  be  construed  as  a 
bare  general  denial,  of  course  its  uti- 
lity was  gfone.  Before  the  new  rules 
of  H.  T.  Will  4,  it  was  so  construed. 
Hence,  the  rule  (H.  T.  Will.  4,  r. 
13)  wajEi,  that  it  must  conclude  to 
the  country,  providisd  that  the 
opposite  party  might  plead  to  the 
inducement,  if  the  traverse  were 
immaterial  ;  in  which  case  the 
pleading  would  be  bad  {Craven  v. 
Sanderson,  4  Ad.  &  E.  666).  Thus, 
where  the  pleading  was  proper,  it 
was  practically  deprived  of  its 
advantages,  which  were,  that  the 
party  traversed  iiiight  either  join 
issne  on  the  traverse  or  answer  the 
facts  set  forth:  and  which  facts 
were  set  forth,  as  notice  of  the 
manner  in  which  the  allegation  tra- 
versed was  to  be  destroyed,  dispens- 
ing with  any  evidence  of  it,  and 
undertaking  to  disprove  it  by  proof 
of  the  facts  thus  stated,  and  to 
which  the  party  traversing  was 
restricted.  This  was  done  away 
with  by  decisions  to  the  effect  that 
the  party  traversing  was  not  re- 
stricted to  proof  of  these  facts,  but 
conld  pnt  the  other  to  the  proof  of  the 


allegation,  and  then  prove  any  facts 
to  disprove  and  destroy  it  (Cross 
Keys  Company  v.  Rawlins,  3  Bing. 
N.  C.  71).  There  it  was  held,  that 
in  an  action  for  running  a  ship 
against  a  bridge, — plea,  that  plaintiff 
improperly  narrowed  the  river  by  an 
obstruction ;  without  this,  that  the 
ship  ran  against  the  bridge  by  the 
carelessness  or  misconduct  of  the 
defendant:  held,  that  defendant 
might  first  try  to  prove  the  obstruc- 
tion on  the  part  of  plaintiff  (the 
only  thing  they  properly  could 
prove),  and  then  try  to  disprove 
their  own  carelessness  by  other  faults. 
In  another  case  the  defendant 
pleaded,  that  the  demise  declared  on 
was  with  a  reservation  of  game,  and 
not  such  as  declared  on;  it  was 
actually  held,  that  he  could  not  show 
that  qualification,  the  very  thing  he 
had  pleaded,  and  was  driven  to  dis- 
prove any  demise  at  all  {Robinson  v. 
Vaughton,  8  C.  &  P.  252) ;  and  so,  on 
the  saipe  technical  principle,  in  an 
action  on  the  case  against  carriers,  it 
was  held  that  they  could  not  plead 
that  an  act  of  parUament  exempted 
them  from  liability,  but  that  they 
might  simply  deny  their  receipt  as 
carriers,  and  then  come  down  upon 
the  plaintiff  at  the  trial  with  this 
special  statutable  exemption  {Elwell 
V.  Grand  Junction  Railway  Com- 
pany, 5  Mee.  &  W.  669).  Still,  in 
many  cases,  even  under  the  New 
Rules,  it  may  be  seen  how  useful  the 
species  of  plea  might  be  made,  pro- 
perly construed,  and  how  it  would 
tend  to  economise  evidence  and 
promote  justice ;  {vide  modem  cases, 
Mathews  v.  Taylor,  2  M.  &  G.  672, 
in  notis;    Whittomb  v.  Lamb,  13 
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Mee.  &  W.  813,  817;  Chre  v. 
Lloyd,  12  Mee.  &  W.  463; 
Faulkner  v,  Joh/Mon,  11  Mee.  &  W. 
581 ;  Coomb  v.  Noad,  2  Dowl.  N.  S. 
315).  See  a  class  of  recent  cases  in 
which  it  has  been  held  that  a  special 
traverse  is  the  proper  mode  of 
replying,  where,  in  an  action  on  a 
biU,  defendant  pleads  that  plidntiff 
after  indorsement  to  him  as  alleged 
indorsed  it  over  to  another:  re- 
plication, that  plaintiff  is  holder  at 
the  time  of  suit ;  without  this,  that 
the  other  party  was  (Fraeer  v» 
Welch,  8  Mee.  &  W.  629 ;  Arthur 
V.  BecUes,  1  Ex.  608;  Rogers  v. 
Chilton,  17  Law  J.,  Ex.  346).  But 
in  these  cases  the  special  traverse 
had  not  its  most  substantial  utility, 
as  either  inducement  or  traverse 
were  necessary  only  in  form.  See 
also  Hooper  v.  WooJmer,  10  C.  B. 
370,  and  the  last  case  on  this  subject 
before  the  act,  was  Foster  v.  Crabhe, 
21  Law  J.,  C.  P.  209.  The  effect  of 
the  different  modes  of  pleading  on 
the  same  kind  of  case  is  well  illus- 
trated in  three  recent  cases.  In  an 
action  for  a  breach  of  the  contract  to 
employ  the  plaintiff  for  a  given  time, 
charging  the  defendants  for  having 
wrongfully,  and  without  reasonable 
and  prolmble  cause,  dismissed  the 
plaintiff,  the  defendants  pleaded  that 
they  did  not  wrongftilly,  without 
reasonable  or  probable  cause,  dismiss 
the  plfuntiff  modo  et  forma :  held, 
that  this  merely  put  in  issue  the  fact 
of  the  dismissal,  the  rest  being 
immaterial  (Powell  v.  Bradbwry,  7 
C.  B.  201).  To  an  action  for 
wrongftd  dismissal  of  a  servant,  the 
defendants  pleaded  in  justification 
that  the  plamtiff  had  been  guilty  of 
various  acts  of  misconduct,  which 
were  specified  in  the  plea:  held, 
that  the  replication  de  injuria  only 
put  in  issue  the  misconduct,  and  not 
whether  it  was  known  to  the  de- 


fendants at  the  time  of  the  dimniflRaJ 
(Spotswoode  V.  Barrow,  19  Law  J., 
Ex.  226).    In  an  action  brought  by 
a  servant  for  dismissing  him  before 
the  period  for  which  he  was  hired 
had  expired,  the  declaration  alleged 
that  the  deponent  wrongfully  dis- 
missed the  plaintiff  "without  any 
reasonable    or    probable    cause" 
The  defendant  pl^ed,  ''that  after 
the  making   of  the   promise    and 
agreement,  and  before  and  at  the 
tune  of  the  dismissal  and  discharge 
of  the  plaintiff  by  the  defendant,  he, 
the  said  plaintiff  conducted  himself 
in  an  improper,  offensive,  disobedient, 
and  insolent  manner,  and  was  guilty 
of  halntual  negligence  and  careless- 
ness, insomuch  tj^t  the  defendant 
was  forced  and  obliged  to  dismiss  and 
discharge  the  plidntiff  and  could  not 
longer  keep  bun  in  his,  the  defend- 
ant's service;  and  the  defendant  was 
forced  and  obliged,  by  such  conduct 
of  the  plaintiff,  to  put  an  end  to  such 
service  and  employ;  without  this, 
that  the  defendant  wrongftilly  dis- 
missed and  discharged  the  plaintiff 
therefrom  without  any  reasonable  or 
probable  cause  whatever,  in  manner 
and  form  as  the  plaintiff  hath  above 
in  that  behalf  aUeged.     Conclusion 
to  the  country.     At  the  trial  the 
judge  refiised  to  receive  evidence  of 
plaintiff's  misconduct,  deciding  that 
the  plea  put  in  issue  the  dismissal 
only.      Held,  a  misdirection,  since 
although  the  allegation  in  the  decla- 
ration was  immaterial  and  surplus- 
age, and  the  plea,  which  put  it  in 
issue,  bad  on  demurrer,  still  the  issue 
being  raised,  it  ought  to  have  been 
disposed  of  by  the  jury  {lAish  v. 
Mussel,  19  Law  J.,  Ex.  214).     Hdd, 
also,  that  the  defendant  hav^ig  the 
affinnation  of  the  issue  to  prove,  the 
onus  probandi  would  be  on  him  (Ih). 
Now  the  last  mode  of  pleading  by 
special  traverse  must  properly  have 
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any  aUegation  of  precludi  non,  or  to  the  like  effect, 
or  any  prayer  of  judgment  (a). 

LaVII.  No  formal  defence  shall  be  required  in  Commence- 
a  plea,  or  avowry,  or  cognizance,  and  it  shall  com-*  ^®°*  ^^ 
mence  as  follows,  or  to  the  like  effect  (h): 

**  The  defendant  by  his  attorney 

[or  in  person,  or  as  the  case  may  he^  says  that 

[here  state  first  defence'].^* 
and  it  shall  not  be  necessary  to  state  in  a  second  or 
other  plea,  or  avowry,  or  cognizance,  that  it  is 
pleaded  by  leave  of  the  court  or  a  judge,  or  accord- 
ing to  the  form  of  the  statute,  or  to  that  effect ; 
but  every  such  plea,  avowry,  or  cognizance,  shall 
be  written  in  a  separate  paragraph,  and  numbered, 
and  shall  commence  as  follows,  or  to  the  like  effect : 
**And  for  a  second  [^c]  plea  the  defendant 

says,  that  [here  state  second,  ^c.  defence']  ; " 
or  if  pleaded  to  part  only,  then  as  follows,  or  to  the 
like  effect : 


some  different  effect  from  either  of 
the  two  others,  general  traverse  and 
special  plea,  a  difference  as  distinct 
as  exists  between  those  two.  But  it 
is  obvious  that  in  the  last  case  the 
inducement  to  the  special  traverse 
amounted  to  the  same  thing  as  the 
special  plea  in  the  second,  and  was  in 
&ct  a  good  plea  in  confession  and 
avoidance,  the  traverse  being 
simply  surplusage,  as  appears  from 
the  first  case.  Hence,  as  a  special 
traverse,  it  was  bad ;  it  would  have 
been  otherwise  if  the  inducement  had 
been  pointed  to  the  question  of  dis- 
missal, raising  some  such  question  as 
in  WUkinsonv.  Gaston,  9  Q.  B.  137, 
as  to  the  legal  effect  of  some  alleged 
dismissal,  setting  forth  the  facts  as 
to  it,  and  actually  denying  that  in 
amy  other  way  the  plaintiff  had  been 
dismissed.  On  an  issue,  if  the 
plaintiff  showed  any  other  dismissal, 
ne  oould  succeed,  and  defendant,  by 


his  mode  of  pleading,  would  preclude 
himself  from  disputing  the  dismissal 
on  any  other  ground. 

(a)  The  R^.  Gen.,  Hil.  T.  4  Will. 
4,  r.  9,  dispensed  with  these  allega- 
tions in  a  pleading  "intended  to  be 
pleaded  in  bar  of  the  whole  action 
generally^'  &c.  Sect.  50  requires 
the  court  to  give  judgment  accord- 
ing to  the  right  and  the  law ;  and 
sect.  67  requires  pleas  to  a  part  of 
the  cause  of  action  to  be  expressly 
pleaded  as  to  such  part. 

{p)  The  Eeg.  Gen.,  Hil.  T.  4  Will. 
4,  r.  10,  orders  "  that  no  formal  de- 
fence shall  be  required  in  a  plea; 
and  the  court  has  refrised  to  set 
aside  a  plea  on  the  ground  of  its 
commencing  with  a  formal  defence 
{JBacon  v.  Ashton,  5  Dowl.  94). 
What  is  really  important  is,  that  if 
the  plea  is  only  an  answer  to  part  of 
the  cause  of  action,  it  should  be  so 
stated  at  its  0(Hnmencement. 
h2 
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Plea  of 
matter  sab- 
sequent  to 
action. 


Pleapteis 
darrein 
contimu 
ancey  when 
and  bow  to 
be  pleaded. 


*'  And  for  a  second  [SfcJ]  plea  to  [stating  to 
what  it  is  pleaded'],  the  defendant  says  that,** 

and  no  formal  conclusion  shall  be  necessary  to  any 
plea,  avowry,  cognizance,  or  subsequent  pleading. 

LXVIII.  Any  defence  arising  after  the  com- 
mencement of  any  action  shall  be  pleaded  accord- 
ing to  the  fact,  without  any  formal  commencement 
or  conclusion ;  and  any  plea  which  does  not  state 
whether  the  defence  therein  set  up  arose  before  or 
after  action  shall  be  deemed  to  be  a  plea  of  matter 
arising  before  action  (a). 

LXIX.  In  cases  in  which  a  plea  puis  darrein 
continuance  has  heretofore  been  pleadable  in  ham: 
or  at  nisiprius,  the  same  defence  may  be  pleaded, 
with  an  allegation  that  the  matter  arose  after  the 
last  pleading ;  and  such  plea  may,  when  necessary, 
be  pleaded  at  nisiprius,  between  the  tenth  of  August 
and  twenty-fourth  of  October;  but  no. such  plea 
shall  be  allowed  unless  accompanied  by  an  affidavit 
that  the  matter  thereof  arose  within  eight  days  next 
before  the  pleading  of  such  plea,  or  unless  the  court 
or  a  judge  shall  otherwise  order  (b). 


(a)  Hitherto,  where  any  matter  of 
defence  had  arisen  after  commence- 
ment of  the  suit,  it  could  not  be 
pleaded  in  bar  of  the  action  gene- 
rally, but  must,  when  it  bad  arisen 
before  plea  or  continuance,  be  plead- 
ed as  to  the  further  maintenance  of 
the  suit  (Le  Brett  v.  Fapillon,  4 
East,  607;  JRainbow  v.  Worrall, 
Lutw.  1178);  and  where  it  had 
arisen  after  plea  pleaded,  and  before 
replication,  or  after  issue  joined, 
then  puis  darrein  continuance  (see 
next  section).  It  was  recently  held, 
that  a  set-off  arising  dnce  suit  com- 
menced could  not  be  pleaded  (Hi- 
chards  v.  James,  12  Jur.  464).  That 
plea,  of  course,  depends  on  the  Sta- 
tute of  Set-off,  alleging  not  only 
that  the  plaintiff  is  indebted  to  the 


defendant,  but  was  so  at  the  time  of 
suit.  A  plea  to  further  maintenanoe 
of  the  action  not  allowed  with'  plea 
in  bar  of  it  generally  (Suckling  v. 
Wilson,  4  Dowl.  &  L.  167).  A  plea 
justifying  under  a  statute  afibrdinff 
a  defence  arising  after  suit  is  go(M 
after  verdict  (Cohbett  v.  Qrey,  4 
Ex.  729). 

{b)  The  present  statute  only  va- 
ries from  the  rule  of  court.  Beg. 
Gen.,  Hil.  T.  4  Will.  4,  by  allowing 
such  plea  when  necessary  to  be 
pleaded  at  nisi  prius  between  the 
10th  of  August  and  the  24th  of  Oc« 
tober.  The  court  wUl  not  dispense 
with  the  affidavit  under  any  drcmn- 
stances  (Powell  v.  Durtcan,  5  Dowl. 
550).  A  plea  of  puis  darrein  eonH- 
Tiuance  cannot  be  delivered  between 
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LXX.  It  shall  be  lawful  for  the  defendant  in  all  Payment 
actions  (except  actions  for  assault  and  battery  (a),  '^^^^^^ 


the  parties  after  the  fflttings  at  nisi 
priua  have  commenced,  hut  must  he 
put  in  at  the  trial.  Senile,  if  the 
matter  pleaded  arose  more  than 
eight  days  hefore  the  tiial,  the  judge 
wUl  exercise  his  powOT  to  allow  the 
plea  {Page  v.  Shenstoney  10  Jur. 
1009;  16  Law  J.,  Q.  B.  611;  4 
DowL  &  L.  396;  1  B.  C.  Eep.  211). 
Before  this  act,  under  rule  8  of  HiL 
T.  2  Will.  4,  re-enacted  by  the 
Reg.  Gen.,  Hil.  T.  17  Vict.  174, 
the  eight  days  was  extended  to  nine 
on  account  of  the  last  idling  on  a 
Sunday  (Dudden  v.  !Pnquet,  4  Mee. 
&  W.  676;  sed  vide  sect.  27).  A 
defendant,  who,  after  issue  joined, 
obtained  his  discharge  under  the  In- 
solvent  Debtors  Act,  5  &  6  Vict. 
c  116,  and  7  &  8  Vict.  c.  96,  was 
allowed  to  plead  such  discharge  puis 
darrein  contiimance,  without  an  affi- 
davit (under  Beg.  Qen.,  HiL  T.  4 
Win  4),  that  the  matter  of  the  plea 
arose  within  eight  days  next  before 
the  pleading  thereof,  it  being  shown 
that  the  omission  to  plead  within 
tiie  prescribed  time  had  not  arisen 
from  any  culpable  conduct  on  his 
part,  and  had  occasioned  no  disad- 
vantage to  the  plaintiff ;  but(Maule, 
J.,  dAsseivHente)  the  court  allowed 
the  plaintiff  the  costs  of  opposing 
the  rule  for  that  purpose  (Dunn  v. 
LoJUs,  8  C.  B.  76;  7  Dowl.  &  L. 
158).  Semble,  that  a  plea  puds 
darrein  contirmance  at  nisi  prius 
should  be  tendered  to  the  judge 
within  the  eight  days  allowed,  al- 
though the  cause  may  not  have  been 
reached  in  its  turn  (Townsend  v. 
Smith,  1  Car.  &  K.  160).  In  an 
action  for  goods  sold,  the  defendant 
pleaded  ptns  darrein  continuance, 
that  the  plaintiffii  had  become  bank- 


rupts, and  that  afterwards  an  offidal 
assignee  was  appointed;  and  ftir- 
ther,  that  after  the  last  pleading  in 
the  cause,  and  within  eight  days 
now  last  past,  the  other  assignees 
were  duly  chosen  by  the  creditors. 
Held  bad,  for  not  showing  that  the 
official  assignee  was  appointed  after 
the  last  pleading,  and  within  eight 
days  before  the  plea  (Dunn  v.  Sill, 
11  Mee.  &  W.  470).  If  one  of  two 
defendants  plead  a  plea  of  bank- 
ruptcy puis  darrein  conUwuance,  the 
plaintiff  cannot,  at  nisi  prim,  con- 
fess this  plea  to  be  true,  and  go  on 
with  the  case  as  to  the  other  de- 
fendant (Pascall  V.  Horsley,  3  C.  & 
P.  372).  A  defendant  may  plead 
puis  darrein  continuance  after  judg- 
ment has  been  given  for  the  plaontiff 
upon  an  issue  tried  by  the  record 
(Wagner  v.  Imbrie,  2  Lown.  M.  & 
P.  333;  15  Jur.  405;  20  Law  J., 
Ex.  235 ;  6  Exch.  380).  An  amend- 
ment may  be  allowed  in  a. plea  of 
puis  darrein  continuance  (Solroyd 
and  a/nother  v.  Meed  and  another, 
13  Law  J.,  Q.  B.  130 ;  1 Q.  B.  694). 
Where  a  defendant  pleads  a  plea, 
puis  darrein  continuance,  he  cannot 
compel  the  pl^ntiff  to  proceed  with 
the  suit,  but  the  latter  is  at  liberty 
to  discontinue  without  costs  (  Wollen 
V.  Smith,  8  Law  J.,Q.B.  122).  As  to 
plea  of  release  puis  darrein  continue 
ance,  after  demurrer  to  one  of  seve- 
ral pleas  originally  pleaded,  Wright 
V.  Bwrroughs,  3  C.  B.  344.  Where 
the  defendant  pleads  puis  darrein 
continuance,  and  he  succeeds  in  the 
action,  he  is  not  entitled  to  any 
costs  incurred  previous  to  the  plea 
(LtfUUton  V.  Cross,  4  B.  «&  C.  117). 
(a)  In  an  action  for  entering 
plaintiff's  Ipuse  and,  assaulting  his 
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inoertaia 
aotioni. 


6  &  7  Vict. 
C.96. 


fake  imprisonment,  libel,  slander  (a),  malicious  ar- 
rest or  prosecution,  criminid  eonyersaiion,  or  de- 
bauching of  the  plaintiff's  daughter  or  servant) 
and,  by  leave  of  the  court  or  a  judge,  upon  such 
terms  as  they  or  he  may  think  fit,  for  one  or  more  of 
several  defendants  to  pay  into  court  a  sum  of  money 
by  way  of  compensation  or  amends :  Provided  that 
nothing  herein  contained  shall  be  taken  to  affect 
the  provisions  of  a  certain  act  of  parliament  passed 
in  the  session  of  parliament  holden  in  the  sixth  and 
seventh  years  of  the  reign  of  her  present  Majesty, 
intituled  "An  Act  to  amend  the  Law  respecting 
defamatory  Words  and  Libel  (&).*' 


son,  whereby  ihe  plaintiff  lost  his 
services,  money  may  be  pdd  into 
oourt,  the  action  not  bdng  for  as- 
sault  and  battery  within  the  meaning 
(rf  the  3  &  4  WiU.  4,  c.  42,  s.  21, 
which  is  sabstantially  re-enacted  in 
the  present  section  (Newton  v.  Hoi- 
ford  in  error,  6  Q.  B.  921. 

(a)  The  statute  3  &  4  TVill.  4, 
c  42,  s.  21,  was  similar,  except  that 
it  applied  only  to  all  personal  ac- 
tions, and  it  concluded  (without  the 
proviso),  that,  in  "such  manner 
and  under  such  regulations  as  to  the 
payment  of  costs  and  the  form  of 
pleading,  as  the  said  judges  or  such 
eight  or  more  of  them  as  aforesaid, 
shall,  by  any  rules  or  orders  by  them 
to  be  from  time  to  time  made,  order 
and  <£rect/'  The  rules  made  in  pur- 
suance hereof  were  thel7th  and  19th 
of  Reg.  Gen.,  H.  T.  4  Will.  4,  which, 
however,  were  repealed,  and  a  role 
made  in  substitution  thereof  by  Beg. 
aen.,  T.  T.  1  Vict^  which  is  the 
subject  of  the  next  section  of  this 
act.  If  payment  into  court  be  plead- 
ed in  the  excepted  cases,  and  issues 
joined  thereon,  an  objection  cannot 
afterwards  be  taken ;  as  in  an  action 
for  assault  and  battery,  the  defend- 
ant pleaded  payment  into  court  of 
25^.,  pursuant  to  the  rule  of  T.  T, 


1  Vict.  The  plmntiff  rc^ed  da- 
mages ultra,  on  whidi  issue  was 
joined,  and  the  defendant  obtained  a 
verdict :  Held,  that  ihe  plaintiff  waft 
not  entitled  to  judgment  no»  oh' 
stante  veredicto,  beoiuse,  although 
the  plea  of  payment  into  court  is 
prohibited  in  an  ordinary  action  of 
assault  and  battery,  by  the  3  &4  WHL 
4,  c.  42,  s.  21,  it  did  not  appear 
upon  the  record  that  the  defendant 
was  not  a  person  entitled,  under 
some  other  statute,  to  pay  monej 
into  court,  by  way  of  amends  in 
such  an  action  {Aston  v.  Perkes  and 
another,  15  Mee.  &  W.  385).  In 
an  action  of  trespass,  a  judge  may 
make  an  order,  before  declaration^ 
for  the  defendant  to  be  at  liberty  to 
pay  money  into  court  under  3  &  4 
Will.  4,  c.  42,  and  if  the  defendant 
pleads  that  '*  before  the  plaintiff  de- 
clared," he  paid  into  comrt  a  sum  of 
money  by  way  of  compensation,  and 
avers  that  the  plaintiff  has  not  sus- 
tained damage  to  a  greater,  &c.,  on 
which  the  plfuntiff  ^es  issue,  and 
iiiat  issue  is  found  for  the  defend- 
ant, the  court  will  not  grant  a  rule 
for  judgment  non  obstante  veredicto 
{Udioards  v.  Price,  6  DowL  487). 

(b)  The  proviso  that  nothing  in 
this  act  shall  affect  the  ''Act  to 
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LXXI.  When  money  is  paid  into  eourt,  (a)  such  Payment 
payment  shall  be  pleaded  in  all  cases,  as  near  as  may  ^wpi^- 
be,  in  the  following  form,  mutatis  mutandis  (b)  : —    «d. 


amend  the  Law  respectiiig  defoma- 
tory  Words  an4  LibeV'  relates  to 
the  6  &  7  Vict,  c  96,  s.  2,  which 
enables  a  defendant  in  an  action  for 
fibel  against  a  newspaper,  to  plead 
an  apology  published  or  offered  to 
be  published,  and  to  pay  money  into 
court  by  way  of  amends.  Under 
this  act  it  has  been  held  that  a 
plaintiff  may  reply,  denying  the 
whole  or  any  part  cf  the  plea ;  and 
a  replication  which  admits  that  the 
libel  was  published  in  a  newspaper, 
and  traverses  the  insertion  of  it 
without  actual  malice  or  gross 
negligence,  and  also  the  sufficiency 
of  the  sum  paid  in  as  amends,  is 
good  (Chadwick  v.  Serapath,  2  C. 
B.  885).  The  plea  is  not  allowed 
with  not  guilty  ((ySrien  v.  Cle- 
ment, 3  DowL  &  L.  676). 

(a)  The  court  refused  to  allow  a 
plea  of  payment,  without  paying  in 
the  money,  on  the  ground  of  the 
sum  indorsed  having  been  paid  in, 
in  lieu  of  bail  (Ball  v.  Stafford,  4 
DowL  327;  2  Scott,  426).  But 
where  the  j^aintiffii  having  brought 
one  action  agunst  the  defendant 
and  another  agfunst  T.,  two  directors 
of  the  same  nulway,  to  recover  the 
same  sum  of  money,  T.  pleaded 
payment  of  300^.  into  court,  and 
the  plaintiff,  without  proceeding 
further  against  him,  gave  notice  of 
trial  in  the  action  against  the  de- 
fendant, the  court,  on  an  appli- 
cation by  the  defendant  to  stay 
proceedings,  unless  the  plaintiff 
would  ^ve  the  defendant  the  bene- 
fit of  the  300^.  paid  into  court  by 
■T.,  allowed  the  defendant  to  plead 
payment  into  court  of  300/.,. with- 


out actually  paying  in  the  same 
(Rendel  v.  MaHeson,  16  Law  J., 
Ex.  168;  16  Mee.  &  W.  828;  5 
RaiL  Cas.  146). 

(b)  By  Reg.  Gen.,  T.  T.  1  Vict., 
it  was  ordered  that  payment  into 
court  be  in  a  form  wMch  alleged 
that  the  plaintiff  had  not  sustdned 
damages  (or,  in  actions  of  debt, 
« that  he  never  was  indebted  to  the 
plaintiff")  to  a  greater  amount  than 
the  said  sum  dT,  &c.,  in  respect  of 
the  cause  of  action  in  the  declaration 
mentioned.  But  under  the  present 
act,  whether  the  daim  be  for  da- 
mages or  debt,  the  plaintiff  makes 
merely  a  claim  of  a  certain  amount, 
not  distinguishing  debt  from  da- 
mages (sect.  69 ;  and  see  sect.  95).  To 
a  declaration  containing  counts  on  a 
bill  or  note,  and  for  the  considera- 
tion, the  plea  should  perhaps  be 
prefiiced  with  an  averment  that  the 
bill  was  given  for  the  debt  on  the 
other  count,  and  then  plead  pay- 
ment into  court  of  the  amount  of 
the  bill  and  interest  {Tattershall  v. 
ParJkinson,  4  Dowl.  &  L.  522;  16 
Law  J.,  Ex.  196.  It  may  often  be 
necessary  to  introduce  the  plea  by 
some  special  averments.  In  trover 
for  the  conversion  of  cattle,  the  de- 
fendant pleaded  that  the  conversion 
was  the  sale  by  him  after  they  had 
been  seized  by  him  as  surveyor  of 
highways,  concluding  by  payment 
into  court  in  the  usual  form.  It 
was  held  on  special  demurrer  that 
the  plea  was  bad,  as  an  unauthorized 
adaptation  of  the  form  given  by  the 
rule  of  court  (Kei/  v.  Thimhlehtf,  6 
Ex.  692).  Such  an  objection  could 
not  apply  now;  first,  because  the 
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"  The  defendant  by  his  attorney  \_or 

in  person,  ^c,']  [if  pleaded  to  part,  say,  as  to 
£  parcel  of  the  money  claimed], 

brings  into  court  the  sum  of  £  and 

says  that  the  said  sum  is  enough  to  satisfy 
the  claim  of  the  plaintiff  in  respect  of  the 
matter  herein  pleaded  to  "(a). 


section  expressly  requires  only  a 
substantial  adherence  to  the  form; 
and  next,  because  a  deviation,  only 
matter  of  formal  objection,  chnnot 
now  be  taken  (sect.  51).  It  may 
be  a  question  in  a  case  in  whidi 
there  have  been  two  torts  or  breaqhes 
coming  under  the  description  in  the 
declaration,  and  it  is  only  intended 
to  admit  one  of  them,  whether  the 
defendant  ought  to  commence  and 
apply  his  plea  of  payment  uito  court 
in  the  above  manner,  or  the  plaintiff 
to  new  assign.  As  to  the  strict 
conformity  required  to  the  previous 
form,  see  Bailey  v.  Sweeting,  12 
Mee.  &  W.  616 ;  and  as  to  the  (Uffi- 
culty  occasioned,  see  Armfield  v. 
Bwrgin,  6  Mee.  &  W.  281 ;  Lowe  v. 
Steely  5  Mee.  &  W.  380;  Tattershall 
V.  Parkinson,  11  Jur.  658.  A  plea 
of  payment  of  a  less  sum  of  money 
into  court  on  a  general  indebitatus 
count  or  counts  is  good,  though  the 
amount  intended  to  be  appropriated 
to  each  count  is  not  shown  (Jour- 
dain  v.  Johnson,  4  Dowl.  534;  5 
Tyrw.  524).  Where  a  defendant 
has  several  defences  to  different 
parts  of  the  plaintiff^s  demand,  and 
intends  to  plead  payment  into  court 
as  to  other  parts  of  the  demand,  he 
should  first  of  all  plead  those  pleas, 
and  then  the  plea  of  payment  of 
money  into  court  as  to  the  residue 
only  (Coates  v,  Stevens,  8  DowL 
784;  2  C.  M.  &  R.  118).  It  can- 
not be  pleaded  with  other  pleas  as 
to  residue,  if  it  bo  pleaded  to  all 


(T^hompson  v.  Jackson,  3  Man.  & 
G.  621).  Where  there  are  several 
counts  for  several  causes  of  action^ 
or  several  breaches  are  assigned  in 
covenant,  the  defendant  may  plead 
payment  into  court  of  one  entire 
sum  in  full  satisfittction  of  aU  the 
counts  or  breaches  (Marshall  v. 
Whiteside,  4  Dowl.  766;  1  Mee.  & 
W.  188). 

(a)  Issue  is  taken  on  the  allega- 
tion that  the  sum  paid  in  is  enough 
to  satisfy  the  chum  (sect.  73  &  sect. 
79) ;  wMch  is  in  lieu  of  the  allega* 
tion  of  no  damages  ultra,  in  the  pre- 
viouB  form.  In  an  action  on  a  secu- 
rity bearing  interest,  the  defendant 
paid  into  court  a  sum  equal  to  the 
debt  and  interest  up  to  the  time  of 
the  action  brought,  but  not  to  that 
of  paying  in  the  money.  The  court 
held,  that  the  plaintiff  was  entitled 
to  proceed  in  the  action,  and  recover 
damages  for  the  remaming  interest 
(Kidd  V.  Walker,  2  B.  &.  Ad.  705). 
To  an  action  on  a  check  for  which 
there  was  a  plea  of  payment  of  601. 
after  action  brought,  in  satisfoction 
of  the  debt,  damages,  and  costs, 
it  was  proved  that  after  action 
brought^  the  defendant  x>aid  the 
amount  of  the  check,  and  offered  to 
pay  any  costs,  which  offer  the 
plaintiff  refused,  saying  that  he 
would  pay  them  himself:  held, 
that  the  defendant  was  entitled  to  a 
verdict  on  the  plea  (Thame  v.  Boast, 
12  Jur.  1024;   17  Law  J.,  Q.  B. 
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LXXII.  No  rule  or  judge's  order  to  pay  money  No  order  to 
into  court  shall  be  necessary,  except  in  the  case  of  P^^^f 
one  or  more  of  several  defendants,  but  the  money 
shall  be  paid  to  the  proper  officer  of  each  court,  who 
shall  give  a  receipt  for  the  amount  in  the  margin  of 
the  plea,  and  the  said  sum  shall  be  paid  out  to  the 
plaintiff  or  to  his  attorney,  upon  a  written  autho- 
rity from  the  plaintiff,  on  demand  (a). 

LXXIII.  The  plaintiff,  after  the  delivery  of  a  Proceedings 
plea  of  payment  of  money  into  court,  shall  be  at  Sfti?  pay^ 
liberty  to  reply  to  the  same  by  accepting  the  sum  ment  mto 
so  paid  inta  court  in  full  satisfaction  and  discharge  ^^ 
of  the  cause  of  action  in  respect  of  which  it  has 
been  paid  in,  and  he  shall  be  at  liberty  in  that 
case  to  tax  his  costs  of  suit,  and,  in  case  of  non- 
payment thereof  within  forty-eight  hours,  to  sign 
judgment  for  his   costs  of  suit   so  taxed  (5),  or 
the  plaintiff  may  reply  that  the  sum  paid  into 
court  is  not  enough  to  satisfy  the  claim  of  the 
plaintiff  in  respect  of  the  matter  to  which  the  plea 
is  pleaded  (c);  and,  in  the  event  of  an  issue  thereon 


(a)  The  difference  between  this 
statute  and  the  rule  of  court  H.  T. 
4  WilL  4,  r.  8,  consists  in  rendering 
an  order  necessary  where  the  pay- 
ment into  court  is  by  one  or  more 
of  several  defendants;  and  further, 
that  the  sum  shall  he  paid  out  of 
court  to  the  plHintiff*s  attorney  only 
on  a  written  authority  of  the  plain- 
tiff (see  N.  R.,  H.  T.  16  Vict.  App.) 
Money  paid  into  court  on  a  plea  of 
payment,  and  the  suit  having  abated 
by  tne  defendant's  death,  can  only 
be  paid  out  of  court  to  the  repre- 
sentatives of  the  defendant,  and  not 
on  the  applic-ition  of  the  attorney 
(Palmer  v.  Bei^ppenstein,  1  Man.  & 
G.  94). 

(b)  The  Reg.  Gen.,  Trin.  T.  1 
Vict,  was  in  substance  the  same; 
and  it  was  even  decided  thereon 
that  the  plaintiff  oannot,  if  he  elect 


to  join  issue  or  damages  ultraf  take 
the  money  out  of  court  {Cauty  v. 
GHll,  4  Man.  &  G.  907;  see  N.  R., 
H.  T.  16  Vict.). 

(c)  This  will  raise  questions  as  to 
what  is  legal  damage  recoverable, 
and  it  will  often  be  unsafe  to  join 
issue  without  careftdly  considering 
the  cases  on  the  subject,  the  prin- 
cipal of  which  are  therefore  here 
given.  In  an  action  for  not  finishing 
machinery  within  a  reasonable  time, 
if  it  be  averred  as  special  damage 
that  the  plaintiffs  have  thereby  been 
prevented  from  fulfilling  a  contract 
with  third  parties,  and  have  lost  the 
profits  thereon,  the  jury,  although 
not  bound  to  assess  the  damages  at 
the  amount  of  such  profits,  may  do 
80  if  satisfied  by  reasonable  evidence 
that  plaintiflfe  would  have  obtained 
such  profits,  but  for  the  breach  of 
h3 


Digitized  by 


Google 


154 


THE  COftMON  LAW  PROCEDtTRE  ACT  OF  1862. 


coaianct  {Water $  v.  Towerg^  2  Ex. 
186).  In  actions  for  breach  of  con- 
tract in  sale  of  goods,  the  measure 
of  damages  is  not  merely  the 
amount  of  the  difference  between 
the  contract  price  and  the  price  at 
which  similar  goods  could  be 
bought  at  the  moment  when  the 
contract  was  broken,  but  a  compen- 
sation for  such  profit  as  might  have 
been  made  by  the  purchaser  had 
the  contract  been  duly  performed 
{DufUop  V.  Sigginsy  1  H.  of  Lords 
Cas.  881).  In  an  action  for  the 
price  of  goods  sold,  breach  of  war- 
ranty is  admis^ve  in  reduction  of 
amount  {Parsons  v.  SextortSf  4  C. 
B.  899).  In  an  action  for  breach  of 
contract  to  repair  during  a  term  is 
the  difference  between  the  price  for 
which  the  reversion  would  sell  if 
the  covenant  were  unbroken,  from 
that  for  which  it  would  sell  if  the 
covenant  were  broken  {Smith  v. 
Peat,  2  N.  C.  L.  Rep.  424).  In  a 
very  recent  case,  the  vendor  of 
houses  declared  agdnst  the  auc- 
tioneer for  n^ligenoe  in  preparing 
a  printed  particular  of  sale  misde- 
scribing  the  property,  by  reason  of 
which  the  purchaser  claimed  and 
received  compensation  ;  and  the 
pl^tiff  was  put  to  expense  and  re- 
ceived less  for  the  property  than  he 
otherwise  would  have  done.  The 
jury  found  that  the  purchaser  was 
misled  by  the  mistake,  though  he 
lived  next  to  the  houses,  and  the 
mistake  was  in  describing  them  as 
of  three  instead  of  two  floors.  The 
plaintiff  proved  that  he  had  incurred 
charges  to  his  attorney,  and  had  re- 
turned a  portion  of  the  purchase 
money  to  the  purchaser.  The  jury 
expressly  refiised  to  ^ve  anything  in 
respect  of  the  former,  but  gave  a 
sum  equal  to  the  amount  returned. 
A  rule  for  a  new  trial,  on  the  ground 
that  the  verdict  was  against   evi- 


dence, as  to  the  purchaser  being 
misled,  was  refused ;  and  it  was  held, 
that  assuming  he  was  not  misled  by 
the  mistake,  and  that  he  was  no6 
damaged,  the  jury  were  warranted 
in  their  verdict,  on  the  groimd  of 
general  legal  damage  to  the  plaintiff 
because,  nan  constat,  that  if  the 
premises  had  been  correctly  de- 
scribed, the  purchaser  might  not 
have  bid  to  an  amount  equal  to  that 
which  he  actually  gave,  and  he 
would  then  have  had  no  claim  for 
compensation  {Parker  v.  JFarebrO' 
ther,  1  N.  C.  L.  Rep.  323).  In  an 
action  for  breach  of  an  agreement 
to  erect  a  house,  and  grant  a  lease  of 
it  in  satisfaction  of  a  debt,  the  lease 
to  be  of  the  value  of  the  debt,  the 
measure  of  damages  is  the  value  of 
the  lease,  not  the  difference  between 
the  value  of  the  lease  and  the 
amount  of  the  debt  {StnUt  v. 
Parlor,  16  Law  J.,  Ex.  88).  On 
the  same  principle,  in  an  action  for 
pulling  down  a  house  let  to  a  tenant 
of  the  phuntiffii,  the  measure  of 
damage  is  the  amount  less  by  which 
the  reversion  will  sell  {Hosking  v. 
Phillipps,  3  Ex.  108).  In  a  recent 
case  {Hadleg  v.  Baxendale,  2  N.  C. 
L.  Rep.  517),  the  principles  of  law 
as  to  damage  in  actions  of  con- 
tract were  much  considered  and 
careftilly  laid  down.  When  two 
parties  have  made  a  contract,  whidi 
one  of  them  has  broken,  the  da- 
mages which  the  other  pfu*ty  ought 
to  receive  in  respect  of  such  bresich 
of  contract  should  be  such  as  may 
£&irly  and  reasonably  be  conddered 
either  arising  naturally,  that  is» 
according  to  the  usual  course  of 
things,  from  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be 
supposed  to  have  been  in  the  con- 
templation of  both  parties  at  the 
time  they  made  the  contract,  as  the 
probable  result  of  the  breadi  of  it. 
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The  plunlalTfl  millers  had  their  mill- 
shafb  broken,  and  sent  it  by  the  de- 
fendants, common  carriers,  to  an  en- 
^pineer,  to  serve  as  a  model  for  a  new 
ahaft.  The  defendants  were  told 
that  the  mill  was  stopped,  and  the 
shaft  broken;  but  the  circumstances 
that  the  shaft  was  sent  as  a  model 
for  a  new  one,  and  that  the  want  of 
the  new  one  was  the  only  cause  for 
stopping  the  mill,  were  not  commu- 
nicated to  them.  Held,  that  the 
defendants  were  not  liable  for  the 
loss  of  profits  which  ensued  from 
the  non-arrival  of  a  new  shaft  in 
propOT  time,  owing  to  their  delay  in 
delivering  the  broken  shaft  to  serve 
as  a  model.  On  breach  of  a 
covenant  to  make  yearly  one  fourth 
part  of  the  arable  lands  a  good 
fsdlow,  or  to  pay  201.  per  acre  for 
every  acre  used  contrary  to  the 
covenant,  to  be  paid  forthwith,  or 
recovered  by  the  plaintiff  as 
ascertained  or  liquidated  damages, 
the  jury  are  bound  to  give  the  20^. 
an  acre,  or  assess  the  damage 
actually  sustained  (Fuller  v. 
JFenwick,  16  Law  J.,  C.  P.  79).  In 
an  action  for  not  granting  a  lease, 
held,  on  this  plea»  that  the  plaintiff 
might  recover  damages  beyond  his 
expenses  for  the  loss  he  had  sustained 
by  reason  of  the  non-performance  of 
the  contract  {Robinson  v.  HoAfntm, 
18  Law  J.,  Ex.  202).  In  an  action 
on  a  covenant  to  pay  a  surety  the 
amount  of  a  note  in  which  he  had 
jmned  as  surety  by  a  certain  day,  the 
measure  of  damages  is  the  amount 
of  the  note,  although  the  plaintiff 
has  not  paid  it  {Looaemore  v. 
Radford,  9  Mee.  &  W.  667;  1  D. 
N.  S.  881).  As  to  action  against 
assignor  of  lease,  Short  v.  Kalknoai/, 
11  A.  8c  E.  28.  In  an  action  for 
taking  the  plaintiff's  goods  in  execu- 
tion under  a  warrant  of  attorney 
and  judgment,    which   were  after- 


wards set  aside  as  illegal,  the 
plaintiff  cannot  daim  as  part  of  the 
damage  his  costs  incurred  in  vacat- 
ing the  warrant  of  attorney  and 
judgment  (Molloway  v.  Twrner,  6 
Q.  B.  928).  In  an  action  for  false 
imprisonment,  where  there  has  been 
a  remand,  the  damages  must  be 
limited  to  what  occurred  prior  to 
the  remand,  as  that  was  the  act  of 
the  magistrate  {Lock  v.  Ashton,  18 
Law  J.,  Q.  B.  76).  In  trespass  for 
entering  plaintiff's  name  and  taking 
goods  (not  alleging  them  to  be 
plaintiff's),  he  cannot  recover 
damages  for  the  goods  (Frichard  v. 
Lonff,  9  Mee.  &  W.  666;  1  D.  N. 
S.  883).  In  trespass  for  taking 
coals  firom  the  plamtiff's  mine,  the 
measure  of  damiages  is  the  value  at 
the  time  they  are  first  secured,  and 
the  defendant  is  entitled  to  no 
deduction  for  the  expense  of  getting 
them  {Wild  v.  Molt,  9  Mee.  &  W. 
672;1D.N.S.376).  In  an  action 
of  trespass  for  cutting  into  and 
carrying  away  the  plaintiff's  land,  it 
was  held  that  the  measure  of 
damage  is  the  value  of  the  land  so 
taken,  not  the  expense  which  would 
be  incurred  in  restoring  it  to  its 
ori^nal  condition  (jwery)  {Jones  v. 
Qooday,  1  D.  N.  S.  61;  8  Mee.  & 
W.  146).  But  in  that  and  other 
cases  of  the  kind  before  the  present 
act,  the  view  of  the  court  probably 
rested  partly  on  the  precise  form  <rf 
the  action,  whereas  now  the  decla- 
ration may  include  the  consequential 
damage  (see  sect.  41).  In  trover 
for  an  unstamped  guarantee  which 
the  defendant  has  mutilated,  the 
plaintiff  is  entitled  to  such  damages 
as  he  might  have  recovered  in  an 
action  on  the  guarantee  {M'Leod  v. 
M'Ghie,  2  M.  &  G.  826).  In 
actions  for  tort,  the  court  will  not 
interfere  with  the  damages  found  by 
the  jury,  unless  they  appear  to  be 
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being  found  for  the  defendant  (a),  the  defendant 


grossly  disproportionedto  the  injury 
sustained ;  where,  therefore,  a  land- 
lord had  caused  great  injury  to  his 
tenant's  crops  by  felling,  sellmg,  and 
removing  tunber  without  applying 
for  leave  to  enter,  and  the  jury 
assessed  the  damages  at  300^.,  the 
court  refused  to  interfere,  although 
the  net  value  of  the  entire  crops  £d 
not  exceed  200^.  {WilUams  v. 
Conic,  1  C.  B.  841).  In  such  a 
case  probably,  had  that  amount  been 
paid  into  court,  the  jury  might  have 
given  no  more.  In  trover  special 
damage  may  be  recovered,  beyond 
the  value  of  the  goods,  as  for  loss  of 
work  if  they  are  implements  of 
handicraft  {Bodley  v.  Reynolds,  8 
Q.  B.  779).  Any  imury,  the  natu- 
ral though  collateral  result  of  the 
defendant's  wrongful  act,  may  be 
recovered  for,  as  where  the  effect  of 
a  collision  caused  ly  the  defendant's 
carelessness  was  to  throw  the  pl^- 
tiff  on  the  back  of  the  horse  he  was 
driving,  which  caused  the  animal  to 
kick,  so  as  to  break  the  vehicle 
{GHlbertson  v.  Richardson,  17  Law 
J.,  112,  C.  P. ;  6  C.  B.  502).  A. 
contracted  to  deliver  to  B.  certain 
quantities  of  iron,  payment  for 
which  was  to  be  by  bills  at  specified 
dates,  which  were  accepted  by  B., 
and  dishonoured  at  maturity. 
Afterwards  B.  became  bankrupt, 
and  his  assignees  sued  A.  tor  non- 
delivery of  a  portion  of  the  iron. 
Held,  that  the  assignees  were 
entitled  to  recover  only  such 
damages  as  could  have  been  reco- 
vered by  B.  at  the  time  of  his 
bankruptcy,  namely,  the  difference 
between  the  contract  and  the 
market  price  of  the  iron.  Where 
by  a  contract  for  delivery  of  goods, 
payment  is  to  be  made  by  bilk  which 


are  dishonoured  before  the  goods  are 
delivered,  the  parties  are  then  placed 
in  the  same  podtion  as  if  the  bills 
had  never  been  given,  or  the  contract 
had  been  to  pay  in  ready  money,  and 
the  vendee  can  recover  only  the  dif- 
ference between  the  contract  price 
and  the  market  price  of  the  goods 
{Valpy  V.  Oakley,  20  Law  J.,  Q. 
B.380). 

(a)  The  distinction  between  debt 
and  damages  being  done  away  with 
as  to  form,  attention  must  be  paid 
in  this  plea  to  those  cases  in  which 
it  has  been  held  that  matter  of 
deduction  or  mitigation  of  damage 
can  be  taken  advantage  of  without 
pleas  of  payment  or  set-off,  and 
instead  of  resorting  to  cross  action. 
In  an  action  for  goods  sold,  issue 
being  taken  on  the  plea,  it  is  com- 
petent for  the  defendant  to  show 
that  the  goods  were  not  made 
according  to  order,  but  that  he  had, 
at  the  request  of  plaintiff,  retained 
some  for  trial  (Manworthy  y.  Pa^e, 
3  Jur.  126).  The  plea  in  an  inde- 
hitatus  action  only  admits  that  on 
some  cause  of  action,  such  as  is  de- 
clared on,  the  defendant  is  indebted 
in  the  amount  paid  in,  but  does  not 
admit  a  liability  on  any  particular 
contract  the  plaintiff  may  rely  upon 
{Bingham  v.  Bobins,  5  Mee.  &  W. 
94;  7  D.  P.  C.  352;  3  Jur.  364). 
Therefore,  in  an  action  foic  use  and 
occupation,  and  for  fixtures  sold, 
defendant  was  allowed  to  disprove 
any  contract  to  pay  for  fixtures 
{lb.;  Goff\, Harris,  5  Man.  &  G. 
373).  But  on  a  special  contract, 
the  plea  admits  the  breaches  as 
alleged  (  Wright  v.  Goddard,  7  A.  & 
E.  164) ;  and  the  contract  {Archer 
V.  English,  1  Man.  &  G.  873).  It 
leaves  open  always,  however,  the 
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<pie8iion  of  amount  of  stun  to  be 
recovered,  and  admits  any  evidence 
to  reduce  it,  except  what  amoimts 
to  a  defence  to  the  action  altogether 
(Speck  V.  PhUlipps,  6  Mee.  &  W. 
279).  Q^er1/,  however,  as  to  showing 
a  partial  defeasance  in  the  special 
contract,  declared  on  AUwood  v. 
Taylor,  1  Man.  &  G.  280,  1  Sc.  N. 
B.  611.  And  in  an  action  on  a  bill 
or  note  the  plea  does  not  admit  any 
reduction  of  the  amount  under  its 
concluding  allegation  (Armfield  v. 
Bwgin,  6  Mee.  &  W.  281).  The 
course  is  to  plead  a  defence  as  to  part, 
and  payment  into  court  as  to  residue. 
In  an  action  on  a  bond  the  plea  is 
not  allowable  {London  v.  McNeile,  2 
C.L.Rep.561;  JEngland  v.  Watson, 
9  Mee.  &  W.  333,  1  D.  &  L.  398). 
On  this  plea  to  a  bill,  evidence  is  not 
admissible  of  payment  of  amount 
even  to  reduce  the  interest  (Adams 
V.  JPalk,  3  Q.  B.  2).  Held,  that 
in  a  special  action  on  simple  con- 
tract, the  plea  does  not  admit  any 
amoufUs  which  it  would  not  be 
necessary  to  prove  precisely  under 
the  general  issue  as  the  amount  of  a 
salary,  in  action  for  wrongful  dis- 
missal (Cooper  V.  Blick,  2  Q.  B. 
915).  It  therefore,  in  such  cases 
within  that  limit,  leaves  open  the 
question  as  to  the  amount  to  be 
recovered.  Thus,  in  Turner  v. 
Diaper,  2  Man.  &  G.  241,  2  Sc. 
N.  K.  447,  it  was  held  that  where  a 
person  is  employed  to  do  certun 
,  work  for  a  certain  sum,  and  part  of 
I  the  work  is  done  afterwards  by  the 
employer,  the  amount  of  the  latter 
work  is  matter,  not  of  set-off  but  of 
deduction.  It  would  therefore  be 
evidence  under  an  issue  taken  on  the 
allegation  of  sufficiency  in  a  plea  of 
I  payment  into  court.  So  in  Mondel 
\  V.  Steele,  8  Mee.  &  W.  868,  it  was 
I  held  that  in  all  actions  for  goods 
sold  with  a  warranty,  or  for  work 


and  labour,  as  well  as  in  actions  for 
goods  to  be  supplied  according  to  a 
contract,  it  is  competent  for  the 
defendant  to  show  on  the  general 
issue,  and  of  course  equally  so  on  a 
traverse  of  the  plea  of  payment  into 
court;  for  such  evidence  Is  admissible 
under  the  general  issue  only,  as 
cutting  down  the  amount  of  the 
verdict,  how  much  less  the  subject- 
matter  of  the  action  was  worth  by 
reason  of  the  breach  of  the  contract. 
Again,  in  Thomas  v.  HawJces,  8 
Mee.  &  W.  140,  it  was  held  that  on 
the  general  issueon  an  account  stated 
errors  could  be  shown.  Again,  in 
Smith  V.  Winter,  21  Law  J.,  C.  P. 
158,  the  defendant  had  overpaid  the 
plaintiff  on  a  previous  transaction, 
and  they  had  agreed  that  the  over- 
plus should  be  deducted  out  of  pay- 
ment for  the  next :  it  was  held  that 
in  an  action  for  the  latter  this  could 
be  proved  under  the  general  issue. 
Such  cases  are  equally  in  point  upon 
the  issue  to  be  taken  on  the  plea  of 
payment  into  court,  which  only 
admits,  on  the  indebitatus  counts,  a 
cause  of  action  to  the  amount  paid 
in  (Story  v.  Finms,  20  Law  J.,  Ex. 
144).  In  that  case  it  was  laid  down 
that  the  same  principle  applied  to 
actions  of  tort,  and  it  was  applied 
there  in  an  action  for  pound  breach'; 
but  there  the  sole  question  was  as  to 
the  value  of  the  goods,  which  was  ne- 
cessarily uncertain,  the  seizure  being 
admitted  of  *(w»c  goods.  InSchreyer 
V.  Garden,  21  Law  J.,  C.  P.  135, 
the  same  principle  was  applied  in 
trespass  for  taking  a  chattel;  but 
.there  another  point  was  mooted — 
whether  the  plea  admitted  the 
identity  of  the  chattel ;  and  it  was 
laid  down  that  the  plea  did  not  ad- 
mit that  any  particular  chattel  was 
taken  of  the  kind  described  in  the 
declaration^  but  only  some  one 
coming  within  that  description,  so 
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that  the  value  was  not  admitted. 
And,  per  curiam,  sappose  there  had 
been  two  cups  taken,  one  worth  101, 
and  the  other  1002.,  the  plea  would 
not  admit  the  taking  of  a  cup  wcnrth 
100/.  The  argrument  would  he  the 
same  if  there  were  two  acts  of  in- 
jury to  the  same  chattel,  or  to  the 
person  of  the  plaintiff,  both  acts 
coming  within  the  description  of  the 
declaration.  And  in  Perren  v.  The 
Monmouth  Railway  Compamf,  22 
Law  J.,  C.  P.  163;  1  Com.  L. 
Rep.  168,  the  declaration  charged 
that  the  company's  servants  had 
carelesslv  upset  one  of  their  car- 
riages, in  which  the  plaintiff  was 
travelling;  and  it  was  held  that 
the  plea  admitted  that  cause  of  ac> 
tion,  so  that  evidence  of  carelessness 
on  the  part  of  the  company's  servants 
was  not  necessary,  but  only  evidence 
as  to  the  character  of  the  ii\jui7. 
The  point  was  there  mooted  again, — 
what  would  be  the  effect  of  &e  plea 
if  it  had  appeared,  as  it  did  not, 
that  there  were  two  collisions  or 
npsettings,  one  of  which  was  care- 
less and  the  other  purely  acddentaL 
That  point  was  not,  however,  touched 
upon  in  the  judgment.  Ilie  Lord 
Chief  Justice,  in  delivering  judg- 
ment, also  commented  on  the  cases 
above  referred  to,  and  laid  down 
the  principle  that,  whether  the  plea 
in  actions  of  tort  admitted  only  a 
cause  of  action,  or  the  cause  of  ac- 
tion, depended  on  the  nature  of  the 
declaration.  "Thus,  in  an  action 
tor  pound  breach,  as  the  amount  of 
damages  depended  on  the  number 
and  value  of  the  goods  rescued,  the 
plaintiff  was  bound  to  prove  a  rescue 
by  the  defendants  to  an  amount  ex- 
ceeding the  sum  paid  into  court; 
but  if  the  declaration  described  a 
particular  pound,  breach  of  that 
pound  would  be  admitted.  "VN^ere, 
in  an  action  of  tort,  the  declaration 


is  general  and  unspedflc,  the  pay- 
ment of  money  into  court,  though 
it  admits  a  cause  of  action,  does  not 
admit  the  cause  of  action  sued  for, 
and  the  i^intiff  must  give  evidmce 
of  that  cause  of  action  bef<N^  he  can 
recover  larger  damages  than  the 
sum  paid  in.  But  if  the  declaration 
is  specific,  the  payment  admits  the 
cause  of  action  described  therein. 
If  the  breach  is  single,  and  the  da^ 
mages  are  entire,  then,  of  course, 
it  becomes  under  such  circumstances 
a  mere  question  of  damages;  but  if 
the  damages  are  compounded  of 
several  things,  as  the  number  and 
value  of  goods  taken,  then,  although 
the  payment  of  mon^  into  court 
may,  from  the  form  of  declaration, 
admit  the  particular  cause  of  action 
sued  for,  it  may  still  be  necessary  to 
prove  the  cause  of  action  with  a 
view  to  the  damages;  because^ 
though  the  defendant  would  admit 
that  he  broke,  for  instance,  a  parti- 
cular pound,  he  would  not  admit 
that,  as  the  result  of  that  breaking; 
he  rescued  all  the  goods  in  respect 
of  which  damages  were  claimed. 
In  the  present  case  the  plea  admits 
the  contract  to  carry  the  plainti£^ 
and  a  breach  of  the  duty  founded 
on  that  contract.  The  damages  re- 
sulting from  the  admitted  breach 
are  single,  and  depend  on  nothing 
beyond  the  mere  breach  of  duty  ad- 
mitted. It  becomes,  therefore,  a 
pure  question  of  damages,  and  the 
plaintiff  was  not  bound  to  give  evi- 
dence of  negligence."  In  JRobinton 
V.  Sarman,  18  Law  J.,  Ex.  202,  in 
assumpsit  on  a  contract  to  grant 
the  plaintiff  a  valid  lease,  the  de- 
fendant pleaded  this  plea,  and  the 
issue  was  on  the  sufficiency  of  the 
amount  paid  into  court.  It  was 
held  that  evidence  to  show  that  the 
plaintiff  had  no  title  was  inadmis- 
sible under  the  issue,  as  the  plea 
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admitted  tbe  contract.  It  is  im- 
portant to  remark  that,  as  stated 
by  the  court  in  one  of  the  cases 
cited,  proof  of  the  contract  or  cause 
of  action,  although  admitted  by  ihe 
plea,  may  be  necessary  to  be  given 
as  part  of  the  evidence  of  the 
amoimt  of  damage.  Thus  in  tres- 
pass, where  the  pl^tiff  proved  by 
parol  that  he  was  in  possession  at  the 
time  of  the  trespass  under  a  written 
agreement  not  produced,  and  the 
defendant  produced  a  lease  from  the 
same  party  taking  effect  on  that 
day :  held,  that  in  order  to  entitle 
the  plaintiff  to  more  than  nominal 
damages  he  was  bound  to  show  the 
duration  of  Me  interest,  which  he 
could  only  do  by  producing  the 
agreement  (Ikigman  v.  Knowles,  22 
Law  J.,  C.  P.  143). 

(a)  If  defendant  plead  payment 
into  court  of  part,  and  not  indebted 
as  to  the  rest,  and  the  money  is 
taken  out  of  court  and  issue  joined 
on  the  remaining  plea,  which  is 
found  for  defendant  (».  e.,  that  he 
never  was  indebted  in  more  than 
the  sum  paid  in),  he  is  only  entitled 
to  the  costs  of  that  issue,  and  the 
plaintiff  is  entitled  to  the  costs  up 
to  the  plea  (Harrison  v.  Watt,  16 
Mee.  &  W.  316;  4  D.  &  L.  519). 
The  defendant  is  ^ititled  to  the  ge- 
neral costs  if  part  of  the  demand  has 
been  paid  and  accepted  since  the 
action,  and  the  rest  is  paid  into 
court  (Homer  v.  Denham,  17  Law 
J.,  Q.  B.  29).  If  in  trover  the  de- 
fendant pays  into  court,  and  the 
plaintiff,  replying  damages  ultra,  at 
the  trial  is  nonsuited,  the  defendant 
is  entitled  to  the  genared  costs 
{ShilUheer  v.  U/ngwood,  15  L.  T. 
14&).    If  in  covenant  10^.  paid  into 


court  is  accepted  on  one  count,  and 
Is,  is  recovered  on  another,  and  the 
judge  certifies  under  43  Eliz.  c.  6, 
the  plaintiff  is  nevertheless  entitled 
to  costs  (Michards  v.  JBluck,  6  C. 
B.  443).  If  after  plea  plaintiff  have 
leave  to  amend  on  payment  of  costs 
by  increasing  the  amount  of  da- 
mages, and  the  defendant  after 
amendment  pay  money  into  court, 
by  which  one  of  his  pleas  becomes 
useless,  he  is  not  entitled  to  the 
costs  of  that  plea  (Chuld  v.  Oliver, 
6  B.  N.  C.  116;  5  Sc.  884).  Debt 
for  work  and  labour.  Pleas,  1st, 
except  as  to  10^.,  parcel  &c,  never 
indebted;  2nd,  as  to  10/.,  other 
parcel  &c.,  payment ;  3rd,  as  to  lOL, 
excepted,  the  payment  into  court 
of  10/.  Is,  in  full  satisfaction  of  the 
said  sum  of  10/.  and  damages  by 
reason  of  its  non-payment.  Repli- 
cations, joining  issue  on  the  &nt 
plea;  traversing  the  payment  al- 
leged in  the  second  plea;  and  to 
the  third  plea,  that  the  plaintiff  ac- 
cepted and  took  out  of  court  the 
amoifht  paid  in,  in  satisfaction  of 
the  causes  of  action  in  that  plea  al- 
leged, and  prayed  judgment  for  his 
ccwts  in  that  respect.  A  verdict 
was  found  for  the  plaintiff  on  the 
plea  of  never  indebted,  for  10/.  be- 
yond the  sum  paid  into  court,  and 
f(»r  the  defendant  on  the  second 
plea.  Held,  that  the  plaintiff  was 
entitled,  under  Beg.  Gen.,  Trin. 
Term  1  Vict.,  to  have  allowed  him, 
on  taxation,  all  his  costs  of  suit  in 
respect  of  the  cause  of  'action  to 
which  the  plea  of  payment  into 
court  had  been  pleaded, '  including 
the  costs  of  repHcation  to  that  plea 
(Itumbelow  v.  Whalley,  20  Law  J., 
Q.B.262).   The  plamtiff  declared  in 
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Pleas  to  LXXIV.  Wliereajs  certain  causes  of  action  may 

tJwnlg  ffi  ^®  considered  to  partake  of  the  character  both  of 
of  breach  of  breaches  of  contract  and  of  wrongs,  and  doubts  may 
and  ?wwig.  a™©  ^  ^  *^e  ^OTiQ  of  pleas  in  such  actions,  and  it 
is  expedient  to  preclude  such  doubts:  any  plea, 
which  shall  be  good  in  substance,  shall  not  be  ob- 
jectionable on  the  ground  of  its  treating  the  declara- 
tion either  as  framed  for  a  breach  of  contract,  or 
for  a  wrong  (a). 


debt  for  goods  sold,  &c.,  claiming 
*70L  98,  bd,,  giving  credit;  to  the 
defendant  for  non-payment  of  88^. 
10*.  Qd.j  and  alleging  non-payment 
of  the  residue,  81/.  18*.  9d. ;  and 
delivered  with  the  declaration  par- 
ticulars, claiming  312.  18*.  9d, 
generally  as  a  balance.  Further 
particulars  were  delivered  under  a 
judge's  order,  showing  items  of  claim 
amounting  to  70L  9s.  6d.,  with  a 
general  credit  at  the  foot,  of  "  cash 
on  account  38Z.  10*.  Sd."  The  de- 
fendant pleaded  never  indebted; 
issue  was  joined,  and  notice  of  trial 
given  for  the  sittings  in  term,  at 
which,  from  press  of  bumness,  the 
cause  was  made  a  remanet.  Before 
the  sittings  the  plaintiff  obtained  an 
order  to  amend  the  declaration  and 
particulars,  on  payment  of  costs; 
the  defendant  pleaded  de  novo,  and 
thereupon  withdrew  the  record,  and 
delivered  an  amended  declaration 
and  particulars,  claiming  31Z.  18*. 
9d.,  and  giving  no  credit.  The  de- 
fendant pleaded  payment  into  court 
of  29L  8*.  9d,,  and  never  indebted 
as  to  the  residue;  and  the  plaintiff 
took  out  the  money  paid  into  court 
in  satis&ction  of  the  causes  of  action. 
Held,  that,  under  these  circum- 
stances, the  pkdntiff  was  not  en- 
titled, on  taxation,  to  the  costs  of 
the  briefs,  fees,  witnesses,  or  attend- 
ance in  court  for  the  trial,  but  only 


to  costs  incurred  by  him  up  to  the 
joinder  of  issue  (Wilton  v.  Snooks 
11  Mee.  &  W.  805). 

(a)  It  had  already  been  held  that 
not  guilty  in  assumpsit  could  not  be 
treated  as  a  nullity  (Jeremy  v.  Far- 
rant,  1  D.  P.  C.  453;  S.  P.  Daw- 
eon  v.  Moreton,  1  Chit.  715).  So 
nan  assumpsit  in  an  action  on  the 
case  for  not  safely  carrying  (Hayne 

V. ,   1  Chit.  716);   so  in  as- 

sumpsit  a  plea  that  defendant  did 
not  undertake  (Smith  v.  Jones,  8  D. 
&  R.  61).  The  clause  does  not  apply 
to  other  cases  than  those  in  which 
the  mistake  is  between  a  breach  of 
contract  and  a  tort.  Before  the  act  it 
was  held  that  non  assumpsit  or  mm- 
quam  indebitatus  was  not  an  issuable 
plea  in  an  action  upon  a  bill  of  ex- 
change (Kelly  V.  ViUebois,  3  Jur. 
1172) ;  whether  or  not  there  were 
counts  on  indebitatus  demands  in 
the  declaration  (Sewell  v.  Dale,  8 
D.  P.  C.  809) ;  and  plaintiff  might 
perhaps  sign  judgment  on  the  biU 
count  (Holliday  v.  Bokn,  3  Sc.  N. 
R.  496).  See,  however,  JSddison  v. 
Pigram,  4  D.  &  L.  277 ;  16  Mee.  & 
W.  137 ;  Bosfield  v.  Edye,  1  Ex.  89). 
The  proper  courseseems  to  be  to  apply- 
to  a  judge  under  sect.  52  (Robeson  v. 
JEllis,  5  D.  &  L.  403 ;  and  see  alfH> 
Harvey  y.  Hamilton,  18  Law  J.,  Ex- 
377).  There  is,  however,  a  general 
provision  in  the  present  act  that  it 
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LXXV.  Fleas  of  payment  and  set-off,  (a)  and  Payment, 
all  other  pleadings  capable  of  being  construed  dis-  Sth«  plead- 


ahaM.  be  suffident  if  the  forms  given 
are  in  substance  followed  (sect.  91). 
That  would  apply  to  a  plea  of  never 
indebted  instead  of  non  assumpsit; 
but  not  to  a  plea  iml  debet  instead 
of  never  indebted  {Baden  v.  Flight, 
a  B.  N.  C.  685).  It  had  already 
been  held  at  common  law,  that  to  a 
count  formally  in  case  but  substan^ 
tially  founded  on  contract,  plea  of 
abatement  for  non-joinder  of  defen- 
dant would  be  good  {Powell  v.  Lay* 
ton,  2  N.  B.  368;  Buddie  v.  WiUon, 
6  T.  R.  369) ;  aUter  where  it  was  not 
80  {MUchell  V.  Twrhott,  5  T.  R.  649 ; 
Elwell  V.  Junction  RaUAoay  Com' 
pany,  5  Mee.  &  W.  669).  It  is  to 
be  observed,  however,  that  though 
the  clause  provides  that  either  a  plea 
appropriate  to  assumpsit  or  case  may 
be  used,  it  does  not  say  that  the 
efiect  shaU  be  the  same,  as  to  which 
there  may  be  some  difficulty.  Thus 
it  has  been  held  that  not  guilty  ad- 
mits the  contract  of  a  carrier  (  Webb 
V.  Page,  6  Man.  &  G.  196).  Of 
course  in  assumpsit  the  contract  is 
the  only  thing  in  iasae  {Passenger 
V.  Brooks,  1  Ring.  N.  C.  687)  j  not 
the  breadi  of  contract  {Smith  v. 
Parson,  8  C.  &  P.  199) ;  though  it 
would  in  case  {Spence  v.  Dawson,  1 
Moo.  &  Rob.  552). 

(a)  The  clause  primarily  has  re- 
ference to  cases  such  as  Kilner  v. 
Bailey,  5  Mee.  &  W.  882;  where, 
although  defendant  proved  enough 
under  the  pleas  of  payment  and  set- 
off to  carry  the  balance  due,  he  was 
held  not  entitled  to  the  verdict  on 
those  pleas  for  the  amount  proved 
ander  them  respectively ;  and  it  was 
decided  that  pleas  of  payment  or 
set-off  could  not  be  found  distribu- 
tively,  unless  the  amount  proved  by 


the  defendant  equalled  tiie  phun-* 
tiff's  claim.  To  assumpsit  for  goods 
sold  and  delivered,  money  lent,  &c., 
the  defendant  pleaded,  1st,  non 
assumpsit!  2nd,  the  Statute  of  Li- 
mitations; 3rd,  payment;  4th,  set- 
off of  58^.  15«.  due  upon  a  judg- 
ment, and  of  the  further  sum  of 
200^.  due  to  him  from  the  plaintiff 
for  goods  sold  and  delivered,  moneys 
lent,  &c  The  pl^tiff  joined  issue 
on  the  plea  of  non  assumpsit  and 
traversed  the  other  pleas,  except  as 
to  so  much  of  the  plea  of  set-off 
as  related  to  the  judgment;  and  as 
to  that  part  of  the  plea  of  set-off,  he 
entered  a  nolle  prosequi.  At  the 
trial  the  plaintiff  proved  that  the 
defendant  was,  at  the  commence* 
ment  of  the  action,  indebted  to  him 
in  282. 16«.  lid.,  and  no  more,  for 
goods  sold  and  delivered,  and  money 
lent,  accruing  within  six  years.  No 
evidence  was  given  by  the  dqfend* 
ant  of  any  payment  of  any  set-off, 
beyond  that  which  was  admitted  on 
the  record.  Held,  that  the  <2«/S?«M2afi< 
was  entitled  to  the  verdict  on  the 
first  and  second  issues,  and  the  plain* 
Hff'oTL  the  third  and  fourth  issues, 
pay  and  set-off  {Amor  v.  CtUhbert, 
3  Sc.  N.  R.  325;  1  Dowl.  N.  S. 
160).  Hitherto,  pleas  of  payment 
or  set-off  could  not  be  found  distri- 
butively,  unless  the  amount  proved 
by  the  defendant  equalled  the  pl^n- 
tifi^s  daim  {Kilner  v.  Bailey,  5 
Mee.  &  W.  885 ;  and  Tuck  v.  Tuck, 
Id,  114).  And  where  to  a  declara- 
tion in  debt  containing  the  common 
counts,  the  defendant  pleaded  to  the 
whole  declaration;  1,  never  indebted; 
2,  to  the  same,  a  set-off;  3,  as  to 
3/.,  paid,  &c. ;  payment  after  action 
brought ;  and  4,  to  the  whole  de- 
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ingiwiiieh  trlbutiyelj  (a),  shall  be  taken  distributiyely,  and 
s^^d^'  if  issue  is  taken  thereon,  and  so  much  thereof  aa 


daration  a  defence  under  the  l^p- 
pBng  Act  The  set-off  proved  was 
leiB  than  the  plamtiff's  claim  at 
the  commencement  of  the  soit^ 
hat  greater  than  it  after  the  pay- 
ment pleaded.  It  was  holden,  that 
the  plaintiff  was  entitled  to  the  ver- 
£ot  on  the  plea  o(Betr€fS{Spradbtuy 
▼.  Gfillam,  2  Lown.  M.  A  P.  866; 
20  Law  J.,  Ex.  287.  Where  the 
amount  proved  under  a  plea  of  set- 
oS,  pleaded  to  the  whole  declaration, 
did  not  cover  the  plaintiff's  de- 
mand in  the  action,  the  defendant 
oonld  not  before  the  act  have  a 
verdict  on  the  plea  for  the  amount 
proved,  but  it  went  in  redaction 
of  damages  (RotLgers  v.  Maw,  15 
Mee.&W.444;  4D.&L.66).  If, 
however,  the  amount  proved  un- 
der the  set-off,  taken  together  with 
the  other  pleas,  equalled  the  aggre- 
gate of  all  the  demands  in  t\M  de- 
claration, the  defendant  had  the 
verdict)  Ford  Y.Beeoh,  16  Law.  J., 
Q.  B.  100).  Wh^re  the  plaintiff 
socceeds  on  the  issue  of  nev^  in- 
debted, and  the  defendant  on  the 
plea  of  set-off,  the  plaintiff  is  not 
entitled  to  the  costs  of  a  witness 
whose  evidence  was  equally  mate- 
rial on  both  issues  {FVeeman  v. 
Sosher,  18  Law  J.,  Q.  B.  106). 
The  party  who  has  the  general  costs 
is  entitled  to  the  costs  of  all  wit- 
nesses called  by  the  opposite  party 
to  prove  the  issues  on  which  that 
party  has  succeeded,  but  not  exclu- 
tiveUf  applicable  thereto  (Elderton 
V.  Mmmens,  5  D.  &  L.  489;  4  C. 
B.  498).  1.  Where  there  is  but 
one  plea  to  the  whole  declaration, 
and  that  plea  a  set-off  of  an  amount 
exceeding  the  plaintiff's  claim  in 
his  particulars  of  demand,  if  the  de- 
fondant  prove  a   greater    amount 


at  the  trial  due  from  the  plaintiff  to 
him  than  is  proved  to  be  from  defend- 
ant to  plaintiff,  then  defendant  is  en- 
titled to  judgment,  and  the  plaintiff 
cannot  have  a  verdict  for  nominal 
damages  {Nichols  v.  Ttick,  1  N.  C. 
L.  Rep.  632). 

(a)  The  clause  applies  not  to  i»> 
sues  of  law,  but  of  fact;  for  the  prin- 
ciple is,  tlmt  a  pleading  bad  in  part 
Is  bad  in  toto  on  d^nurrer  {Crwmp 
V.  Adiiey,  1  C.  M.  362);  unless 
expreuly  distributive,  as  if  a  plea  to 
the  whole  of  a  libel,  malring  several 
•charges,  justifies  only  one  {Cla/rleso% 
V.  Lawson,  6  Bing.  266);  or  if  a 
plea  in  trespass  confesses  more  acts 
of  violence  than  it  justifies  {Fovldi 
V.  Scarfe,  4  Sc  N.  R.  713).  It  has 
always  been  held,  however,  that 
where  a  plea  is  distributive,  •'.  e., 
capable  of  being  divided  so  that  part 
of  it  would  be  an  answer  to  what  it 
is  pleaded  to,  that  part  only  need  be 
proved;  or  in  a  plea  of  ju^ification 
founded  on  several  facts  constituting 
a  defence  (Mkinson  v.  Warne,  1 C. 
M.  R.  827);  but  in  order  to  have 
the  costs  on  a  bad  plea  it  mast  be 
proved  in  toto.  A  demurrer,  how- 
ever, is  divisible  {Hinde  v.  QroAf,  1 
M.  &  G.  201,  in  notis).  Where 
there  is  a  demurrer  to  two  counts, 
and  one  of  them  is  bad,  the  defendant 
has  judgment  as  to  one  {Briscoe  v. 
Hill,  10  Mee.  &  W.  736).  Where 
there  is  a  demurrer  to  two  pleas, 
and  one  is  good,  the  plaintiff  is  only 
entitled  to  judgment  as  to  one 
(Yates  V.  Tearle,  8  Jur.  774).  If 
several  breaches  are  assigned,  and 
there  is  a  demurrer  to  the  whole,  if 
any  breach  is  well  asagned,  the 
plaintiff  is  entitled  to  judgment  on 
it  {Slade  v.  Ha/wley,  13  Mee.  &  W. 
767). 
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shall  be  sufficient  answer  to  part  of  the  causes  of  tribstiyeij 
action  proved  shall  be  found  true  by  the  jury,  a  SMtraeS 
Terdiet  shall  pass  for  the  defendant,  in  respect  of 
so  much  of  the  causes  of  action  as  shall  be  answered, 
and  for  the  plaintiff  in  respect  of  so  much  of  the 
causes  of  action  as  shall  not  be  so  answered  (0). 


(a)  The  question  whether  a  plead- 
ing is  distrihntive  is  important  for 
many  reasons,  and  it  may  he  nseM 
to  note  the  principal  cases  on  the 
sahject.  In  an  action  for  taking 
several  artides  at  one  time,  a  plat 
of  justification  may  enure  as  a 
aev^ial  plea  in  respect  of  each  article 
{Vivian  v.  Jenkins,  8  A.  &  E.  741). 
Verdict  entered  distributively  in  ac- 
tion for  entering  house  and  seizing 
rids  (ItouHedQe  v.  Ahbott,  8  A.  & 
692).  In  an  action  of  trespass 
defendant  pleaded  a  right  of  way 
on  foot  and  with  horses,  &c.,  at  aU 
times,  for  the  oonv^ent  occupation 
of  his  dose,  K.  Replication  tra- 
versed the  right.  The  jury  foimd 
that  defendant  had  only  a  right  for 
tiie  purpose  of  carting  timber:  it 
was  held  that  the  plamtiff  was  en- 
titled to  the  entire  verdict,  and  that 
the  defendant  could  not  enter  it 
distributively  for  such  right  as  the 
jury  found  {JERgham  v.  Rabbet,  5 
B.  N.  C.  623;  7  D.  P.  C.  653). 
But  oa  a  plea  o£Uberum  tenementum 
m  an  action  for  trespass  to  a  specified 
eLose,  the  defendant  is  entitled  to  a 
verdict  if  he  establish  a  title  to  that 
part  on  which  the  trespass  was  com- 
Biitted,  and  is  not  bound  to  prove  a 
title  to  the  whole  dose  (JSmUh  v. 
Moyston,  8  Mee.  &  W.  381).  In  an 
action  for  entering  a  dose  (described 
by  abuttals)  and  cutting  poists  there- 
on, the  plea  justified  by  reason  of 
their  obstruction  of  a  way  over  the 
dose,  and  replication  traversed  the 
right  of  way.    The  defendant  hav- 


ing px)ved  a  right  of  way  in  any 
direction  over  the  close,  though  not 
on  the  spot  on  which  the  posts 
stood,  it  was  hdd  that  he  was  en- 
titied  to  the  verdict  (Webber  v. 
iS^orA:*,  10Mee&W.486).  Where 
i£e  plaintiff  in  trover  succeeds  as 
to  T^at  of  his  daim  only,  the  de- 
fendant is  entitied  to  have  the  yet^ 
diet  entered  distributively  (  WUliam$ 
V.  Chreat  Western  BaUway  Com- 
:pamf,  8  Mee.  &  W.  856).  Whore 
there  was  one  count  charging  tree- 
passes  in  several  doses,  to  which 
(among  other  pleas)  rights  of  wav 
were  pleaded  over  each  dose,  whicn 
were  traversed  except  as  to  one,  and 
on  that  there  was  a  new  assignment 
feund  for  the  plaintifi^  with  Is,  da- 
mages ;  but  the  other  pleas  of  right 
of  way  were  found  for  the  defend- 
ant, the  remaining  pleas  for  the 
plaintiff:  hdd,  that  the  trespasses 
in  the  different  closes  were  a  divi- 
sible cause  of  action,  and  that  the 
plaintiff  was  entitled,  under  4  Anne, 
c  16,  to  the  costs  of  the  issue  found 
for  him  as  to  the  doses  on  which  he 
had  failed  on  the  plea  of  right  of 
way ;  but  under  3  &  4  Vict.  c.  24, 
not  entitled  to  costs  in  respect  to 
the  dose  on  which  he  had  recovered 
less  than  40*.  {Sharland  v.  Loring, 
17  L.  J.,  Ex.  32  J  1  Ex.  Rep.  376). 
In  respect  to  libel,  charges  of  of- 
fences, separate  in  time  and  place, 
are  separately  justifiable  (Clark  v. 
Taiflor,  2  B.  N.  C.  654;  Mowitne$f 
V.  Walton,  2  B.  &  Ad.  673 ;  M'Gre^ 
gor  V.  Gregory,  11  Mee,  &  W.  287). 
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Traveneof      LXXVI.  A  defendant  may  either  traverse  gene- 

tiw^deciara-  ^y[j  such  of  the  facts  contained  in  the  declaration 

as  might  have  been  denied  by  one  plea  (a),  or  may 


As  to  the  plea  of  leaye  and  licence, 
this  section  will  enable  the  court  to 
get  rid  of  the  doctrine  that  it  must 
he  proved  as  to  all  the  trespasses  to 
which  it  is  pleaded,  a  doctrine,  in- 
deed, already  upset  {Brcicegirdle  v. 
Peacock,  16  Law  J.,  Q.  B.  76; 
Adams  v.  Andrews,  20  Law  J.,  Q. 
B.  33).  To  two  counts  on  bills,  plea 
that  they  and  each  of  them  were 
obtained  by  fraud ;  replication  that 
they  were  not  so  obtained  in  manner 
as  alleged.  On  demurrer,  it  was 
held  that  the  replication  was  distri- 
butive, and  did  not  raise  too  large 
an  issue;  so  that  if  one  bill  was 
proved  to  have  been  obtained  by 
fraud,  defendant  would  have  the 
verdict  for  one  and  the  plaintiff  for 
the  other  (Wood  v.  Peyton,  12 
Mee.  &  W.  371;  2  D.  &  L.  172; 
S.  P.  Loweth  V.  SmUh,  12  Mee.  & 
W.  682;  2  D.  &  L.  212).  In  an 
action  for  disturbing  a  ferry  from 
A.  to  B.  and  back,  the  plea  being  a 
denial  of  the  right,  the  right  was 
proved  to  be  only  one  way :  it  was 
held  that  the  verdict  must  be  entered 
for  the  plaintiff  as  to  the  right  he 
proved,  and  for  the  defendant  as  to 
the  residue  {Giles  v.  Groves,  17 
Law  J.,  Q.  B.  323).  The  question, 
what  is  "distributive  pleading,**  has 
a  dose  connection  with  that  of  new 
assignment ;  see  sect.  87  and  notes; 
see  also  Adams  v.  Andrews,  20  Law 
iT.,  Q.  B.  33).  In  a  recent  case  it 
was,  on  an  action  for  applying  water 
to  other  purposes  than  those  of  an  en- 
gine, held  that  a  plea  of  prescriptive 
right  to  use  water  for  the  purposes 
of  a  boiler  and  cistern  might  be 
construed  distributively;  so  that, 
the  right  as  to  the   boiler  being 


proved,  but  not  as  to  the  dstem, 
the  verdict  might  be  entered  for 
the  defendant^©  tanto  {Proprietors 
of  Rochdale  Canal  Company  v. 
Radcliffe,  21  Law  J.,  Q.  B.  297). 

(a)  This  depends  on  the  New 
Rules,  which,  und^  the  present  act, 
have  been  in  substance  re-enacted 
{vide  Appendix),  and  which  were 
oesigned  to  restore  the  ancient  prin- 
ciple of  pleading,  that  the  general 
issue  only  denied  the  gist,  but  which 
went  further,  and  rendered  neces- 
sary distinct  traverses  for  matters 
either  before  deemed  to  be  included 
in  the  gist,  or  not  traversable  at  all; 
but  matter  as  to  which  there  ought 
to  be  ai^  affirmative  plea;  as,  for 
instance,  a  general  allegation  of  per- 
formance, which  is  specially  provided 
for  by  sect.  57.  The  whole  system 
of  pleading  depends  upon  the  ques- 
tion, what  is  put  in  issue  by  the 
"general  issue  ?"  for  that  determines 
the  next  question,  what  is  in  issue 
by  the  traverses,  if  any  ?  and  that 
again  determines  the  question,  what 
special  pleas,  if  any,  are  necessary  ? 
The  chief  cases  therefore  decided  on 
this  subject  (which  are  still  in  force) 
will  be  valuable,  the  more  so,  as 
upon  the  primary  question  must  de- 
pend what  pleas  are  allowed  on  ap- 
plications for  leave  to  plead  several. 
It  is  well  settied  that  the  plea  of 
non  assumpsit  puts  in  issue  the  con- 
sideration as  well  as  the  promise 
{Sutherland  v.  Pratt,  11  Mee.  & 
W.  296).  But  an  alteration  must 
be  spemlly  pleaded  {Davidson  v. 
Cooper,  11  Mee.  &  W.  778).  And 
so  of  any  addition  to  or  quaUfication 
of  the  terms  of  the  contract  stated 
{SmaH  V.  Mgde,  8  Mee.  &  W.  723). 
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select  and  traverse  separately  any  material  allega- 
tion in  the  declaration,  although  it  might  have  been 
included  in  a  general  traverse  (a). 

LXXVII.  A  plaintiff  shall  be  at  liberty  to  tra-  Traverse  of. 
verse  the  whole  of  any  plea  or  subsequent  pleading  siqSenV"**" 
of  the  defendant  by  a  general  denial  (b),  or,  admit-  §efjnd^?*^ 


A  carrier  cannot,  under  the  gene- 
ral issae,  avail  himself  of  a  statutable 
notice  (Sifms  v.  Chaplin,  5  A.  &  E. 
634;  sed  vide  Brind  v.  Dale,  2 
Mee.  &  W.  776).  In  an  action  for 
the  price  of  goods  sold,  defendant 
cannot,  under  the  general  issue, 
prove  that  the  dealing  was  for  ready 
money,  and  that  the  goods  were 
paid  for  when  delivered;  hut  the 
payment  must  he  pleaded  {Little- 
child  V.  Banks,  7  Q.  B.  739).  In 
a  special  action  for  the  price,  the 
defendant  miist  (and  now  even  in  a 
common  count  he  mat/)  plead  spe- 
daUy  that  the  goods  were  sold  on 
sample,  and  not  equal  to  sample 
(SeiveJcing  v.  Button,  4  D.  &  L.  197 ; 
3  C.  B.  391).  In  an  indebitatus 
action  for  the  price,  the  defendant 
cannot,  under  the  general  issue, 
show  that  the  plaintiff  had  no  title 
to  the  goods  {Walker  v.  Mellor,  11 
Q.  B.  478).  In  indebitatus  assump- 
sit for  wages,  a  statement  by  the 
plaintiff  that  the  claim  had  been  re- 
ferred, and  that  the  arbitrator  had 
made  an  award  against  him,  waa  held 
admissible  under  the  general  issue 
(Murray  v.  Gregory,  19  Law  J.,  Ex. 
855 ;  see  cases  cited  in  notes  to  New 
Pleading  Bules,  Appendix). 

(a)  Before  the  act  it  was  held 
that  the  defendant  could  not  tra^ 
verse  any  single  material  fact  which 
would  be  included  in  the  general 
issue  (Sutherland  v.  Pratt,  11  Mee. 
&  W.  296).  Therefore  in  an  action 
of  assumpsit  on  a  policy  of  assurance 
averring  that  the  policy  was  made 


on  behalf  of  the  plaintiff,  and  that 
he  promised  the  defendant  to  per- 
form the  ]6olicy,  it  was  held  that 
these  averments  could  not  be  denied, 
because  included  in  non  assumpsit 
(lb.  J  S.  P.,  Redmond  v.  Smith,  8 
Sc.  N.  R.  250). 

(b)  Before  the  act,  de  injuria  was 
the  usual  replication  to  any  plea 
containing  matter  of  excuse;  the 
present  enactment  supplies  a  substi- 
tute for  it,  and  many  of  the  cases 
upon  it  will  be  in  point,  because  it 
was  held  to  put  in  issue  all  the  ma- 
terial and  substantial  allegations  in 
the  plea,  and  it  had  the  same  effect 
as  if  they  were  in  turns  traversed 
(Garten  v.  Bobinson,  2  D.  N.  S.  41; 
Mkin  V.  Jansen,  13  Mee.  &  W.  236; 
Davis  V.  Chapman,  2  M.  &  G.  927 ; 
Atkinson  v.  Davies,  11  Mee.  &  W. 
236;  Scott  v.  Chappellow,  4  M.  & 
G.  336;  6  Sc.  N.  R.  148;  2  D.  N. 
S.  78).  See  as  to  the  common  law 
right  of  denying  what  is  the  sub- 
stance of  a  defence.  Regit  v.  Green, 
1  Mee.  &  W.  328.  It  had  been 
held  before  the  act  that,  although  a 
traverse  must  not  include  what  is 
inomaterial,  it  may  include  the  whole 
of  one  compound  allegation  in  which 
material  and  immaterial  arguments 
are  mixed  up  in  a  combined  and  un- 
divided form,  as  that  there  came  to 
defendant's  hands  a  large  sum,  ex- 
ceeding 600^.  (King  v.  Normwn,  4 
C.  B.  884) ;  and  that  a  demurrer  to 
the  traverse  for  immateriality  of  the 
allegation  in  the  prior  ploadmg  wa 
frivolous  (Cutts  V.  Surridge,  11  Jur. 
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ting  some  part  or  parts  thereof^  to  deny  all  tbe  rest^ 
or  to  deny  any  one  or  more  allegations  (a), 

LXXVIII.  A  defendant  shall  be  at  liberty  in 
like  manner  to  deny  the  whole  or  part  of  a  replica- 
tion or  subsequent  pleading  of  the  plaintiff  (6). 

of  the  praintiff. 


Traverse  of 
replication 
or  sabse- 
qaent 


585) ;  sed  qucBre,  traverses  were  held 
as  being  too  large  (Bradley  v. 
Bradley,  14  Mee.  &  W.  879;  JEden 
V.  2W*fe,  10Mee.&W.  635).  And 
sach  cases  are  still  in  point  to  oon- 
gtrue  the  present /or»t«^. 

(a)  Before  the  act  it  had  been 
held,  that  if  a  replication  traversed 
part  of  a  plea,  leaving  unanswered 
so  much  of  it  as  formed  a  defence, 
but  not  expressly  admitting  it,  the 
court  must  award  a  repleader  (At- 
kinson V.  Dames,  11  Mee.  &  W. 
236 ;  2  D.  N.  S.  778).  See  an  im- 
portant  case,  showing  how  import- 
ant it  may  be  to  Umit  the  issue 
taken  in  the  replication,  Soanes  v. 
Glyn,  8  Q.  B.  24.  There  the  plea 
alleged  that  the  party  by  whom  a 
bill  was  indorsed  at  the  time  of  the 
mdorsement  did  not  hold  a  certain 
office.  The  replication  was  that  he 
did  hold  that  office,  omitting  the 
words  "at  the  time  of  the  indorse- 
ment." At  the  trial  it  appeared 
that  he  did  not  bold  the  office  at 
that  time.  Held,  that  the  replica- 
tion was  good,  and  of  course  plain- 
tiff had  judgment  as  well  as  verdict. 
But  for  the  omisdion  of  the  words 
in  question,  he  would  have  lost  the 
verdict,  even  under  the  present  act; 
for  the  striking  them  out  at  the 
trial  would  have  wholly  altered  the 
issue,  and  semble,  would  have  been 
inadmissible  under  sect.  222  (ou2e 
cases  dted  in  notes  thereto). 

(b)  Under  this  clause,  coupled 
with  clauses  76, 77,  78,  it  will  not, 
perhaps,  be  important  to  consider 
whether  the  party  is  at  liberty  to 


deny  the  whole  of  a  pleading;  be- 
cause, if  he  is  not,  he  can  only  be 
deemed  to  have  put  in  issue  the 
substance  of  the  pleading,  i.  e.,  what 
is  substantial  and  mateml  (Smith  v. 
Lovell,  10  C.  B.  6;  Lush  v.  Rus- 
seU,  5  Ex.  203).  But  there  is  no  ge- 
neral rule  of  law,  that  if  a  party  puts 
too  much  upon  the  record  the  other 
party  may  take  issue  on  the  whole ; 
the  rule  is,  that  if  a  party  in  alleg- 
ing material  matter  aUeges  a  part  of 
that  matter  too  much;  as  where  an 
allegation  of  a  sdsin  for  life  would 
have  done,  and  he  alleges  a  seisin  in 
fee,  he  must  pirove  that,  and  the  other 
party  may  teiverse  that  as  largely 
as  it  is  aUeged.  But  matter  whid^ 
it  was  not  material  to  allege  at  aU, 
cannot  be  traversed  separately,  as 
where  the  pleading  stated  that  a 
party  was  not  heiress,  but  was 
stranger  in  blood :  qucBre,  whether 
issue  could  have  been  taken  on  the 
whole  allegation;  but  a  traverse  of 
the  latter  part  alone  held  clearly 
\i8A(Reg,y, Bendy,  22  Law  J.,  Q. 
B.  247).  It  had  ab^ady  been  laid 
down  that  the  best  way  in  order  to 
avoid  such  questions  was  to  deny  the 
allegation  traversed,  as  generally  as 
possible,  relying  on  the  formula  ''in 
manner  and  form  as  alleged ;  **  which 
meant  in  substance  as  alleged  (Sam- 
mond  V.  ColU,  1  C.  B.  916).  And 
before  the  act  passed,  it  is  donbtfhl 
whether  such  a  formula  as  that 
now  given,  or  that  the  pleading  "  is 
not  &ue  in  substance,"  was  bad 
(Mitchell  V.  Crayy,  10  Mee.  &  W. 
367).    But  traverse  could  not  be 
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LXXIX.  Either  party  may  plead,  in  answer  to  joinder  of 
the  plea  or  subsequent  pleacfing  of  his  adversary,  **®^®- 
that  he  joins  issue  thereon  (a),  which  joinder  of 
issue  may  be  as  follows,  or  to  the  like  effect : 


taken  as  a  special  pleading  simply 
by  taking  issue  {Spong  v.  Wright, 
9  Mee.  &  W.  629).  In  cases  in 
which  the  general  traverse  autho- 
rized by  this  section  puts  in  issue 
several  distinct  matters  of  £Eict,  either 
of  which  would  be  a  defence  or  an- 
swer, as  in  Alexander  v.  Townley, 
6  So.,  N.  R.  135,  2  D.  N.  S.  886, 
where  several  bankruptcies  were 
pleaded,  in  which  the  plaintiff  had 
been  insolvent,  the  jemedy  is  to  be 
found  in  sect.  75,  which  provides  for 
entering  the  verdict  distributively 
whenever  the  pleading  is  capable  of 
being  so  dealt  with.  Under  the  old 
practice,  it  was  held  that  the  simi- 
liter added  by  the  party  delivering 
the  issue/or  himself  was  not  a  plead- 
ing, and  required  no  date  (Edden  v. 
Ward,  8  D.  P.  C.  725);  but  it  was 
held  otherwise  in  another  case,  and 
it  seems  that  now  it  clearly  is  a  plead- 
ing, as  it  is  in  place  of  a  traverse 
{Middleton  v.  Woods,  6  Mee,  &  W. 
136 ;  8  D.  P.  C.  170).  As  to  what 
is  the  substance  of  a  plea,  see  Bi- 
chords  V.  Macey,  14  Mee.  &  W. 
484;  May  v.  Cha/pman,  16  Mee.  & 
W.  355;  Tolhwrst  v.  Notley,  17 
Law  J.,  Q.  B.  97 ;  and  see  note  (a). 
In  some  cases  it  is  not  quite  clear 
whether,  under  the  old  system,  de- 
fendant could  traverse,  and  whether 
mider  the  present  system  he  can 
take  issue.  Thus  in  Wilkes  v.  Hop- 
kins, 6  M.  &  G.  36,  the  dedaration 
was  for  non-performance  of  a  pro- 
mise to  pay  a  bill  drawn  by  plaintiff 
for  the  accommodation  of  defendant, 
and  to  indemnify  the  plaintiff  against 
it,  alleging  of  course  that  he  had 
not  paid  and  not  indemnified;  a  plea 


that  he  had  done  so,  was  held  a  mere 
traverse.  It  follows  that  now  in 
such  a  case  the  defendant  need  only 
take  issue  on  the  declaration.  Not 
so,  however,  in  a  common  action  for 
a  debt  or  on  a  bill,  although  the 
coiui;  alleges  that  the  money  is  due 
{Bussey  v.  BameU,  9  Mee.  &  W. 
312;  UUlechild  v.  Banks,  7  Q.  B. 
739).  A  plea  of  ne  unques  executor 
might  conclude  to  the  country,  and 
therefore  now  need  not  be  pleaded 
at  all ;  and  it  is  enough  to  say  that 
issue  is  taken  gd.  the  allegation  of 
executorship  {Wood  v.  Kerry,  3  D. 
&  L.  642;  Scott  V.  Wedlake,  14  Law 
J.,  Q.  B.  359 ;  Bentley  v.  Gold- 
thorpe,  2  D.  &  L.  795).  On  issue 
on  a  plea  of  release,  which  has  the 
effect  oinon  est  factum,  plaintiff  can- 
not show  that  the  goods  sued  for  were 
not  covered  by  the  release  {Jubh  v. 
Ellis,  9  Jur.  1067).  To  a  plea  in 
an  action  on  a  bill,  that  plaintiff 
did  not  hold  for  value,  and  that  there 
never  was  consideration  for  accept- 
ance, a  replication  merdy  by  way 
of  tramerse,^ or  taking  issue,  would 
be  demurrable  and  frivolous  {Ltsfo- 
rest  V.  Wall,  16  Law  J.,  Q.  B.  100; 
9  Q.  B.  599). 

(a)  These  sections  of  course  do 
not  affect  the  question  as  to  when  it 
is  necessary  to  answer  a  pleading 
specially  and  affirmatively,  and  not 
enough  to  do  so  negatively,  or  by 
mere  bare  denifd.  As  to  one  illus- 
tration of  this  important  question, 
see  sect.  67  as  to  traverse  on  allega- 
gations  of  performance.  Another 
common  illustration  is  that  of  repli- 
cation to  plea  otlib.  ten,,  which  must, 
unless  it  be  intended  to  disprove  the 
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**  The  plaintiff  joins  issue  upon  tlie  defendant's 
1st  {^Sfc,  specifying  what  or  what  paH]  plea  r^' 


alleged  title,  allege  a  derivative  title 
{LwmbeH  v.  Stroother,  Wills.  225; 
l^kompgon  V.  Hardinge,  1  C.  B. 
940).  So  to  a  plea  justifying  under 
a  wantoit,  if  bail  was  tendered  and 
wrongfully  refused,  that  should  be 
replied  {Sayre  v.  Mochford,  2  Bla. 
Eep.  1165) ;  but  on  an  issue  on  the 
pl^  the  dd^endant  must  prove  he 
a4!t€d  under  the  warrant  (Lucas  v. 
NocJcelU,  4  Bing.  1729).  So,  to 
any  justification  of  a  battery,  access 
should  be  replied,  and  could  not  be 
shown  on  a  traverse  of  non  assault 
demesne  or  other  justification  (Penn 
V.  Ward,  2  Cro.  M.  &  R.  338  j  Oakes 
v.  Wood,  2  Mee.  &  W.  797).  So 
to  a  plea  of  custom,  any  particular 
exemption  or  exception  must  be  spe- 
cially replied,  and  could  not  be 
shown  under  a  traverse  of  the  cus- 
tom (Evans  V.  Ogilme,  2  Y  &  J.  79. 
Sed  vide ,  Cowling  v.  Higginson,  4 
Mee.  &  W.  245),  as  to  proving  under 
traverse  of  a  right  pleaded  generally, 
that  it  only  applied  to  particular 
purposes  (Co«>K»^  v.  Higginson,  4 
Mee.  &  W.  245).  If,  whatever  the 
right  was,  the  defendant  exceeded 
it,  that  is  matter  for  new  assign- 
ment (Colchester  v.  Roberts,  4  Mee. 
&  W.769)..  To  a  justification  for 
damage  feasa/nt  subsequent  abuse 
must  be  replied  specially  (Weeding 
V.  Ald/nch,  9  A.  &  E.  861).  So  as 
to  negligence  making  a  carrier  li- 
able, notwithstanding  the  statutable 
notice  (Wgld  v.  PuXford,  8  Mee.  & 
W.  459).  In  trespass,  defendant 
pleaded  that  A.  was  seised  in  fee, 
and  being  so  seised  granted  a  right 
of  way  by  non-existing  grant.  It 
was  held,  that  on  a  traverse  of  the 
grarU,  the  plaintiff  could  not  prove 
that  A.  was  not  seised  in  fee,  in 


order  to  rebut  the  presumption  of 
the,  grant  (Cowlishaw  v.  Cheslyn,  1 
C.  &  J.  48).  K  issue  is  taken  on 
the  plea  of  Ub.  ten,  the  plaintiff  can- 
not prove  that  he  held  under  a  lease 
(Ewer  V.  Jones,  9  Q.  B.  623) ;  there- 
fore in  that  case  he  failed :  the  de- 
fendant being  receiver  of  the  court 
of  chancery,  the  freeholder  being  a 
miner  and  the  plaintiff  being  lessee. 
He  should  have  replied  the  lease 
(Eyan  v.  Clarke,  19  Law  J.,  Q.  B. 
262).  In  taking  traverses  on  pleas  of 
justification  under  warrants,  writs 
or  matter  of  record,  it  was  formerly 
necessary  and  usually  advisable,  to 
except  from  the  denial,  and  to  adimt 
such  matter  of  record,  and  it  is 
still  permissible  so  to  do  under 
sects.  76,  77  and  78.  In  cases  of 
that  kind,  the  decisions  on  de  injuria 
will  still  be  applicable.  In  Car- 
naby  v.  Welby,  8  A.  &  E.  872,  the 
plamtiff  in  his  replication  admitted 
the  delivery  of  writ  to  sheriff  and  of 
warrant  to  the  bailiff  and  traversed 
the  rest  of  the  plea;  and  it  was 
held  that  this  did  not  admit  that 
the  goods  were  taken  under  the 
writ.  In  Hewitt  v.  Macquere,  21 
Law  J.,  Ex.  30,  however,  it  was 
held  that  the  existence  of  the  war- 
rant was  admitted.  To  a  declara- 
tion or  bond  not  setting  out  any 
condition ;  plea,  that  the  debt  and 
cause  of  action  did  not  accrue  within 
twenty  years  J  replication,  taking  is- 
suethereon :  itappeared  that  the  bond 
had  been  executed  more  than  twenty 
years,  but  that  the  condition  was  for 
payment  of  the  money  after  the 
death  of  a  party  who  died  within 
that  time.  Held,  that  the  defiend- 
ant  was  entitled  to  the  verdict,  but 
if  the  plaintiff  had  repHed  the  con- 
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"  The  defendant  joins  issue  upon  the  plaintiflTs 
replication  to  the  1st  [^c,  specifying  what] 
plea;" 


dition,  and  showing  when  it  was 
broken,  of  course  he  would  have 
succeeded  {Tuckei/  v.  Hawldns,  16 
Law  J.,  C.  P.  201;  4  C.  B.  655). 
So  to  a  replication  under  the  Limit- 
ation Act,  3  &  4  Will.  4,  c.  27,  that 
the  right  of  entry  did  not  accrue 
within  twenty  years,  the  defendant 
must  rejoin  matter  arising  imder  a 
suheequent  clause  preventing  the 
right  of  entry  from  being  barred 
{Jones  V.  Jones,  4  D.  &  L.  494). 
See  cases  in  trespass,  of  plaintiff  put 
in  peril,  or  restricted  in  proof,  or 
merely  taking  issue  on  a  plea, 
Brctcegi/rdle  v.  Peacock,  8  Q.  B. 
174;  Robertson  v.  Oauntlett,  16 
Mee.  and  W.  289  j  4  D.  &  L.  548; 
Eyre  v.  Scovell,  5  D.  &  L.  516 ;  5 
C.  B.  702.  In  an  action  for  dis- 
missing a  servant,  a  plea  that  the 
defendant  did  not  wrongftilly  dis- 
miss only  puts  in  issue  the  fact  of 
dismissal,  and  will  not  admit  evi- 
dence of  any  justification  (Fowell  v. 
Bradbv/ry,  18  Law  J.,  C.  P.  116; 
7  C.  B.  201).  As  on  a  traverse  or 
issue  upon  a  plea  justifying  the  dis- 
missal, all  that  is  in  issue  is  the  fact 
of  the  alleged  ground  of  dismissal, 
not  whether  the  defendant  knew  of 
it  and  acted  on  it  (Spottiswoode  v. 
Barrow,  19  Law  J.,  Ex.  226).  When 
non-production  of  a  bill  is  any 
answer  to  an  action  on  it,  it  is  safe 
to  plead  it  (Blackie  v.  Bidding,  6 
C.  B.  196  ;  Chamley  v.  Chrundy,  2 
N.  C.  L.  Eep.  822).  Issue  may  be 
taken  on  a  general  or  special  plea  of 
fraud  (Washboum  v.  Burrows,  1 
Ex.  107;  Tolhurst  v.  Notley,  17 
Law  J.,  Q.  B.  97 ;  May  v.  Seyler, 
2  Ex.  563).  QucBre,  as  to  a  plea 
partly  negative,  as  that  the  bill 
was  for  a  judgment  debt,  and  no 


other  consideration  {Baker  v. 
Walker,  14  Mee.  &  W.  465;  3  D. 
&  L.  46).  In  Bracegirdle  v.  Pea- 
cock,  8  Q.  B.  174,  the  plaintiff  com- 
plained for  entering  his  close  and 
cutting  down  his  rails  therein.  The 
defendant  pleaded  a  right  of  way 
over  the  close,  and  justified  cutting 
down  the  rails,  as  obstructing  it. 
The  plaintiff  took  issue  on  their 
being  upon  the  way.  Some  were, 
and  some  were  not.  It  was  held 
that  the  plaintiff  could  not  recover, 
for,  by  taking  issue  on  the  plea 
which  restrict^  the  dispute  to  the 
rails  on  the  highway,  he  had  ex- 
cluded himself  from  proof  as  to  any 
other  parts  of  the  close,  and  should 
have  new  assigned.  In  Parry  v. 
Thomas,  19  Law  J.,  Ex.  198,  de- 
fendant justified  in  trespass  under 
right  of  common,  and  the  plaintiff 
simply  traversed  the  right :  it  was 
held  that  he  was  not  entitled  to 
prove  that  the  right  had  been  ex- 
tinguished under  the  General  In- 
closure  Act.  In  Glover  v.  Dixon, 
2  N.  C.  L.  Rep.  309,  the  defendant 
in  trespass  pleaded  that  he  had  a 
right  to  dig  soil,  and  having  occa- 
sion to  exercise  that  right,  did  the 
trespasses.  The  plaintiff  simply 
joined  issue.  At  the  trial  it  was 
proved  that  the  defendant  had  the 
right,  but  not  that  he  acted  in  ex* 
ercise  of  it :  the  judge  held  that  it 
was  not  necessary  for  him  to  show 
this,  and  the  court  upheld  the 
ruling,  and  said,  "  The  general  re- 
plication ^ven  by  the  statute  is  in 
the  nature  of  a  replication  de  in- 
jurid;  but  it  cannot  dispense  with 
the  necessity  for  replying  specially, 
where  that  was  necessary  before  the 
act." 


Digitized  by 


Google 


170  THE  COMMON  LAW  PROCEDURE  ACT  OF  1852. 

and  such  fornk  of  joinder  of  issue  shall  be  deemed  to 
be  a  denial  of  the  substance  of  the  plea  or  other 
subsequent  pleading  (a);  and  an  issue  thereon; 
and  in  all  cases  where  the  plaintiff's  pleading  is  in 
denial  of  the  pleading  of  the  defendant,  or  some 
part  of  it,  the  plaintiff  may  add  a  joinder  of  issue 
for  the  defendant  (h). 


(a)  The  formula  given  by  this  act 
for  a  traverse,  as  it  in  law  amounts 
to  a  traverse,  may  be  of  coarse  de- 
murred to  by  either  party,  as  a 
traverse  in  terms  could  be  if  wholly 
immaterial,  or  for  some  other  reason 
inadmissible ;  and  the  practice  there- 
on is  illustrated  by  the  following 
case : — In  an  action  of  covenant  for 
carrying  on  trade  by  the  defendant, 
the  declaration  alleged  that  the 
plaintiff  was  engaged  in  the  trade  in 
Liverpool,  whereof  the  defendant 
had  notice,  and  assigned  as  a  breach 
that  the  defendant  carried  on  the 
same  trade  in  Liverpool,  contrary  to 
his  covenant.  The  defendanif  pleaded 
that  he  had  no  such  notice,  and  then 
the  plaintiff  demurred  to  the  plea 
on  the  ground  that  the  traverse  was 
immaterial.  The  defendant  applied 
to  a  judge  at  chambers  to  set  aside 
the  demurrer  as  frivolous,  or  to 
strike  out  the  allegation  of  notice  in 
the  declaration.  The  summons  dis- 
missed, a  similar  application  to  the 
court  was  made  by  the  defendant, 
but  no  bad  faith  or  trick  being 
shown  to  exist  on  the  part  of  the 
plaintiff,  the  court  refused  to  grant 
either  alternative  (TaUis  v.  TalUsy 
21  Law  J.,  Q.  B.  269). 

(b)  Subject  to  the  old  practice, 
well  illustrated  in  the  following 
case: — Plaintiff  having  delivered 
traverses  to  several  pleas,  one  of 
them  special,  adding  the  similiters, 
and  giving  notice  of  trial  with  the 
issue,    de^dant    struck    out    the 


aimiUters  and  gave  notice  to  the 
plfdntiff  of  his  so  doing,  but  not  of 
his  intention  to  rejoin  or  demur. 
Afterwards  he  had  oyer  of  a  deed 
mentioned  in  the  inducement  to  the 
special  traverse,  and  delivered  a 
rejoinder  and  demiurrer  thereto,  and 
a  similiter  as  to  the  rest,  also  giving 
notice  that  he  should  not  attend  any 
trial.  The  plaintiff  proceeded  to 
trial,  and  had  a  verdict,  the  defend- 
ant not  appearing.  The  court  set 
aside  the  trial  with  costs  {Toycross 
V.  Ke^y  6  Q.  B.  663).  In  another 
case,  tiiie  plaintiff  having  replied  to 
several  ideas,  one  of  whidi  was 
special,  traversing  the  latter  and 
adding  the  similiter,  and  taking 
issue  om  the  other,  delivered  the 
issue ;  the  defendant  struck  out  the 
similiter  to  the  replication  to  the 
special  plea  and  demurred.  The 
demurrer  was  set  aside  as  frivolous^ 
and  the  pUuntiff  allowed  to  agn 
judgment  on  the  special  plea.  He 
did  so,  and  tried  the  other  issues, 
the  defendant  not  appearing. 
Senible,  this  was  irregular,  and  a 
rule  to  set  aside  the  trial  and  sub- 
sequent proceedings  was  dismissed, 
because  it  had  not  asked  to  set 
€uule  the  issue,  Alderson,  B.,  dis' 
sentiente,  there  being  other  pleas  <m 
the  record  covering  the  whole  cause 
of  action  {Talbot  y,  BulkeUy,  4  D. 
&  L.  306).  Wherej,  however,  one  of 
several  replications  was  demurred  to 
by  a  defendant  under  terms  to  plead 
issuably,  &c,  the  court  gave  plaintiff 
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LXXX.  Either  party  may,  by  leave  of  the  court  As  to  plead- 
er a  judge,  plead  and  demur  to  the  same  pleading  demurring 
at  the  same  time  («),  upon  an  affidavit  by  such  together. 


leave  to  sign  judgment  on  the  whole 
tecord,  unless  the  defendant  con- 
sented to  stnke  out  the  pleadings 
euding  with  the  demurrer  {Tucker 
v.Bamesley,  4  D.  &  L.  292;  16 
Mee.  &  W.  64).  No  doubt  there 
may  be  a  demurrer  to  a  joinder  in 
issue  under  this  section,  if  it  be  in 
substance  bad.  The  defendant  may 
be  under  terms  to  rejoin  issuably 
{Toffff  V.  Simmonds,  16  Law  J.,  Q. 
B.  319) ;  but  a  general  demurrer 
comes  ydthin  the  condition. 
Where  plaintiff  delivers  a  replica- 
tion by  way  of  traverse,  although 
defendant  may  add  the  similiter, 
yet  even  under  the  old  practice 
when  the  similiter  was  necessary, 
notice  of  trial  might  have  been 
given  Yfith  the  replication,  not- 
withstanding that  the  similiter  was 
not  added  until  afterwards  {Mullins 
V.  Ford,  2  B.  C.  Rep.  19).  Decla- 
ration contained  two  counts.  The 
issue  on  the  first  coimt  was  com- 
plete; the  second  resulted  in  two 
smrgoinders  concluding  to  the  coun- 
try. The  plaintiff  added  simili- 
ters^ and  delivered  issue,  with  notice 
of  trial  for  the  7th  August.  On  the 
6th  the  defendants  returned  the 
issue  and  notice  of  trial,  having 
demurred  to  one  surr^oinder  and 
delivered  a  rebutter  to  the  other. 
On  the  7tb  the  plaintiff  redelivered 
the  issue,  stating  that  he  should  rely 
on  the  notice  of  trial  and  the  issues 
in  feet.  The  plaintiff  then  entered 
a  remittitor  as  to  the  proceedings 
demurred  to,  tried  the  cause,  and 
(the  defendant  not  appearing) 
obtdned  a  verdict :  held,  that  the 
issue  was  incomplete  on  the  7th, 
that  the  notice  of  trial  for  tbat  day 


was  void,  and  that  it  could  not  be 
rendered  valid  by  any  subsequent 
proceedings  (Poole  v.  Pain,  2  L.  M. 
&  P.  609).  The  plaintiff  deUvered 
a  replication  with  similiter,  but 
without  notice  of  trial.  After  the 
lapse  of  four  days  he  made  up  the 
issue  and  delivered  notice  of  trial. 
The  defendant  struck  out  the  simi- 
liter, and  delivered  a  demurrer  to 
the  replication :  held,  that  an  order 
to  restore  the  similiter  and  strike 
out  the  demurrer  was  right,  but 
that  an  application  three  weeks 
after  to  rescind  the  order  was,  at  all 
events,  too  late  {Lock  v.  Wilts 
Railway  Company,  14  Law  T.  415). 
(a)  If  the  defendant  plead  a  plea 
to  the  whole  cause  of  action,  and 
also  demur  as  to  part  without  a 
judge's  order,  the  plaintiff  may 
treat  the  whole  as  a  nullity,  and 
sign  judgment  {Bailey  v.  Baker,  9 
Mee.  &  W.  769;  1  D.  N.  S.  891). 
And  the  smnmons  should  state  all 
the  matters  of  law  and  fact  on 
which  the  defendant  intends  to  rely 
as  to  every  part  of  the  declaration 
{Ih.).  The  following  is  the  first  case 
decided  on  the  practice  under  this 
section : — In  an  action  on  a  judg- 
ment of  one  of  the  superior  courts 
of  Ireland  against  an  incorporated 
English  company,  the  defendants 
pleaded  that  they  were  not  served 
with  any  process,  and  that  tbe 
plaintiff  irregularly,  and  behind 
their  backs,  entered  an  appearance 
for  them,  and  thereby  obtained  the 
judgment,  when  they  were  out  of 
the  jurisdiction :  held,  a  bad  plea  as 
showing  mere  matter  of  irregularity, 
and  not  alleging  that  the  defendants 
bad  not  appeared  {Sheehy  v.  The 
I  2 
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party,  or  his  attorney,  if  required  by  the  court  or 
judge,  to  the  effect  that  he  is  advised  and  believes 
that  he  has  just  ground  to  traverse  the  several 
matters  proposed  to  be  traversed  by  him,  and  that 
the  several  matters  sought  to  be  pleaded  as  afore- 
said by  way  of  confession  and  avoidance  are  respec- 
tively true  in  substance  and  in  fact,  and  that  he  is 
further  advised  and  believes  that  the  objections 


Professional  Assurance  Company, 
lC.L.Rep.583).  Theplaintiflfreplied 
that  the  court  in  Ireland,  under  the 
Irish  Common  Law  Procedure  Act 
(13  Vict.  c.  18,  s.  9),  made  an  order 
for  serving  the  defendants  through 
their  agent  in  Dublin,  and  also  by 
a  letter  sent  through  the  post-office 
to  their  office  in  London.  The 
defendants  rejoined  that  tMs  answer 
was  obtained  by  falsely  representing 
to  the  court  that  the  agent  was  an 
agent  within  the  meaning  of  the 
act  (relying  on  the  8th  section). 
The  plaintiff  surrejoined  that  the 
order  was  obtained  on  an  affidavit 
that  the  party  was  the  agent  of  the 
defendants,  and  which  was  true  in 
fact.  The  defendants  demurred, 
and,  by  leave  of  a  judge,  also  tra- 
versed the  surrejoinder,  on  condition 
of  the  demurrer  being  first  argued. 
Semble,  that  the  replication  and 
surrejoinder  were  good,  and  that  the 
rejoinder  was  bad,  the  case  being 
within  the  9th  section.  The 
plaintiff  subsequently  had  a  rule 
nisif  to  set  aside  the  order,  allowing 
the  defendant  to  traverse  as  well  as 
demur,  and  to  strike  out  the  issue  in 
fact  rejoined  thereon.  Rule  dis- 
charged with  costs  (/ft.).  In  ano- 
ther case  the  court  laid  it  down 
that  the  defendant  or  his  attorney  in 
the  affidavit  to  support  a  motion  for 
leave  to  plead  and  demur  together, 
should  verify  all  matters  within  his 
or  their  knowledge;  a^d,  per  Alder- 


son  J.,  where  a  third  person  is  in- 
volved, an  application  ought  to  be 
made  to  him  to  depose  as  to  the 
truth  of  the  pleas  it  is  proposed  to 
plead,  or  some  reason  given  for  not 
doing  so  (Lumley  v.  Gye,  20  Law 
T.,  Ex.  71).  In  an  action  in  con- 
tract the  court  allowed  the  defend- 
ant to  plead  and  demur  to  the 
declaration,  although  the  validity  of 
the  contract  had  been  affirmed  on  a 
motion  for  an  injunction  in  the 
Court  of  Chancery,  to  which  the 
defendant  was  a  party,  and  in  the 
decision  of  which  court  he  had 
acquiesced  (Lumley  v.  ChfCy  22  Law 
J.,  Ex.  9).  A  declaration  alleged 
that  the  defendant  requested  the 
plaintiff  to  lend  him  a  sum  of 
money,  and  falsely  and  fraudulently 
represented  himself  to  be  of  fell  age, 
and  that  the  plaintiff,  confiding  in 
the  truth  of  the  representation, 
lent  him  the  money,  averring  that 
the  defendant  reused  to  repay  the 
loan.  The  court  granted  leave  to 
the  defendant  to  demur  and  to  plead 
not  guilty,  with  a  traverse  that  the 
plaintiff  confided  in  the  representa- 
tion, on  an  affidavit  by  the  defend- 
ant's attorney  that  he  was  informed 
and  believed  that  the  defendant  bad 
just  cause  to  plead  the  pleas,  and  to 
believe  that  the  objections  taken  to 
the  declaration  were  valid  in  law, 
and  that  the  declaration  would  be 
held  bad  {Price  v.  JTewett,  17 
Jur.  4). 
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raised  by  such  demurrer  are  good  and  valid  objec- 
tions in  law  (a),  and  it  shall  be  in  the  discretion  of 
the  court  or  a  judge  to  direct  which  issue  shall  be 
first  disposed  of  (b). 
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(a)  See  sections  51  &  52,  and 
notes,  antCj  p.  127,  with  the  fol- 
lowing further  cases: — The  Lynn 
and  Ely  Railway  Company  entered 
into  a  bond  with  the  plaintiff; 
after  the  bond  was  given,  the  com- 
pany  was  amalgamated  with  others, 
and  by  the  act  of  amalgamation  it 
-was  provided  that  the  amalgamated 
company  should  be  liable  for  the 
contracts,  &c.,  entered  into  by  the 
former  company.  In  an  action  on 
this  bond,  the  defendants,  the  amal- 
gamated company,  being  under 
terms  of  pleading  issuably  after 
craving  oyer  of  the  bond,  pleaded 
that  it  was  not  their  deed ;  where- 
upon the  plaintiffs  signed  judgment. 
ITie  court  refused  to  grant  a  rule  to 
set  aside  the  judgment  without  an 
affidavit  of  merits,  it  being  admitted 
upon  the  application  for  the  rule  that 
the  plea  would  be  bad  on  demurrer 
{Seldy  V.  East  Anglian  Railway  Com' 
pany,  7  Ex.  53).  A  party  must 
apply  to  a  judge  to  amend  his  own 
pleadings  if  vicious,  or  take  the  con- 
sequences of  their  being  embarrass- 
ingy  even  by  reason  of  surplusage. 
In  an  action  for  dismissing  a  work- 
man on  a  contract  by  which  the 
defendant  was  to  pay  him  certain 
wages,  and  also  during  the  three  last 
years  of  the  term  certain  addifional 
moneys;  breaches, that  he  had  wrong- 
fully dismissed  the  plaintiff ;  that  he 
had  not  paid  him  his  wages  for  the  re- 
mainder of  the  term ;  and  that  he  had 
not  paid  the  additional  moneys  ;  on 
general  demurrer  and  joinder,  held, 
that  the  proper  course  for  the  plaintiff 
was  to  have  applied  to  a  judge  to  strike 


out  those  breaches, and  that  on  there- 
cord  they  could  not  be  treated  as  sur- 
plusage s^ter  joining  in  demurrer(  Lush 
V.  Russell,  4  Ex.  637).  An  instance 
of  a  replication  which  would  be  clearly 
embarrassing  within  the  meaning  of 
the  52nd  section  occurred  in  a  case  in 
which  the  defendant  pleaded, in  justi- 
fication of  an  assault,  plaintiff's  mis- 
conduct in  the  defendant's  house ;  and 
the  plaintiff  replied  that  the  house 
was  an  inn,  in  which  he  was  as  a 
guest,  and  that  the  defendant  of  his 
own  wrong  committed  the  trespass 
{Webster Y.  Watts,  11  Q.  B.  311). 
(b)  Before  the  act,  when  there 
was  an  issue  of  law  on  one  part  of 
the  pleadings  and  an  issue  of  £Eict 
as  to  the  residue,  the  plaintiff  could 
elect  (subject  to  the  discretion  of 
the  court)  to  argue  the  demurrer 
or  go  to  trial  first  (Roberts  v. 
Taylor,  7  Man.  &  G.  659  ;  Cfruck- 
nell  V.  Truemany  9  Mee.  &  W.  684), 
at  this  risk,  that  if  one  plea  to  the 
whole  were  held  good,  or  one 
replication  bad  on  demurrer,  he 
could  not  after  verdict  amend ;  a  risk 
which  of  course  in  all  but  perfectly 
plain  cases  prevented  the  option 
from  being  exercised.  In  one  of  the 
cases  there  cited,  the  court  having 
stated  the  general  rule  as  above,  it 
was  added,  per  Parke,  B.,  "  If  de- 
fendant plead  to  the  whole  declara- 
tion, and  it  be  held  good,  there  can 
be  no  use  in  a  trial,  as  after  verdict 
the  court  cannot  amend  on  de- 
murrer." And,  per  Alderson,  B., 
"  It  seems  convenient  in  general  to 
dispose  first  of  the  issue  in  feet ;  but 
in  this  case,  as  the  venue  is  in  London, 
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both  iasaes  of  fact  and  of  law  may 
go  on  pari  passu'*  It  was  then 
agreed  that  this  should  be  so,  de- 
fendant also  agreeing  that  if  judg- 
ment should  be  given  for  lum  on 
demurrer,  he  would  (provided 
plaintiff  did  not  bring  error)  with- 
draw the  other  pleas,  and  pay  costs 
of  issues  thereon  ^CrucTciuill  v. 
TruemoM,  9  Mee.  &  W.  684).  In 
another  case,  after  judgment  for 
defendant  on  demurrer  to  a  good 
plea  in  bar  of  the  whole  action 
(Lssues  of  fact  remaining  untried)  the 
court  refused  plaintiff  a  rule  allow- 
ing him  to  enter  judgment,  if 
defendant  did  not  ,*  for,  per  cur,, 
defendant  may  think  that  in  these 
issues  he  may  get  a  verdict  and  so 
prevent  error.  If,  however,  the 
court  could  see  that  the  issues  of 
fiict  were  immaterial,  they  might 
not  allow  them  to  be  tried  (Hinton 
V.  Aoraman,  10  Jur.  927 ;  4  D.  & 
L.  462;  3  C.  B.  738;  et  vide  S.  P., 
Roherts  v.  Taylor,  7  M.  &  G.  659; 
HBles  V.  Bough,  16  Law  J.,  Q.  B. 
56;  Quarrington  v.  Arthur,  11 
Mee.  &  W.  491 ;  2  D.  N.  S.  1036). 
If,  pending  a  demurrer  to  dedara- 
tionon  pleas,  or  subsequent  pleadings, 
the  pkuntiff  take  the  cause  down  to 
trial  and  succeed,  and  the  declaration 
is  held  bad,  he  cannot  deduct  the 
costs  of  the  trial  from  the  defend- 
ant's costs  {Partridge  v.  Gardner, 
18  Law  J.,  Ex.  415).  If  there  is  a 
demurrer  to  a  plea  going  to  the 
whole  cause  of  action,  and  the 
plaintiff  tries  the  cause  and  gets  a 
verdict,  and  afterwards  the  plea  is 
held  good,  the  plaintiff  is  entitled  to 
the  costs  of  the  trial  (Clarke  v. 
Allatt,  4  C.  B.  335).  Rule  for 
judgment  for  not  proceeding  to  trial 
could  never  be  obtained  pending 
decision  of  issues  in  law,  although 
the  plaintiff  had  given  and  counter- 
manded notice  of  trial  of  issues  of 


fact  (Connop  v.  Levy,  6  D.  &  L. 
282).  Under  the  old  system,  there 
might  in  effect  have  been,  as  in  some 
of  these  cases  there  were,  issues  of 
&ct  and  of  law  upon  the  same 
pleadings :  as,  if  there  were  issue 
taken  on  one  plea  and  demurrer  to 
another,  to  the  same  count,  and  the 
defendant  objected  to  the  declaration, 
the  effect  would  be  the  same  as  if  he 
had  demurred  and  traversed  under 
the  present  act.  Where  there  is  the 
general  issue,  and  two  or  more 
special  pleas,  on  one  of  which  issue 
is  joined,  and  on  another  a  demurrer 
on  which  plaintiff  has  judgment,  and 
the  venire  is  to  try  the  issues  in  fact, 
and  assess  the  damages  on  the  issue 
in  law,  and  there  is  a  general  verdict 
for  the  defendant,  and  no  damages 
,  assessed,  the  plaintiff  is  not  entitled 
to  a  venire  de  novo  (Gregory  v. 
Brunstoick,  6  M.  &  G.  953).  It  has 
recently  been  laid  down  that  if  the 
plaintiff  succeeds  at  the  trial  as  to 
the  whole  cause  of  action,  his  only 
claim  to  costs  can  be  under  the 
statute  of  Gloucester;  so  that  if 
he  £ul  on  demurrer,  he  can  get  no 
costs,  but  if  the  defendant  succeed  on 
one  issue,  the  plaintiff  is  entitled  to 
his  costs.  And,  per  curiam,  a 
plaintiff's  right  to  costs  depends  on 
the  statute  of  Gloucester,  6  Edw.  1, 
c.  1,  s.  2,  or  the  4th  Anne,  c.  16,  s.  5. 
Under  the  first  he  must  have  judg- 
ment for  damages ;  under  the  second 
there  must  be  double  pleading 
(Howell  V.  Rodhard,  4  Ex.  309;  14 
Jur.  532;  19  Law  J.,  Ex.  850).  If  the 
declaration  is  held  bad  on  demurrer, 
the  plaintiff  gets  no  costs  under 
the  statute  of  Anne,  which  assumes 
that  the  count  is  good  (Partridge 
V.  Gardner,  in  error,  20  Law  J.,  Ex. 
306 ;  4  Ex.  303,  vide  note  (b),  s.  81). 
A  pkintiff  is  entitled  to  the  costs  of 
a  judgment  upon  demurrer  in  an 
action  of  frcspass,  although  issues  in 
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LXXXI.  The  plaintiff  in  any  action  (a)  may,  by  Several 
leave  of  the  court  or  a  judge,  plead  in  answer  to  ^^ 
the  plea,  or  the  subsequent  pleading  of  the  defend-  pleaded  at 
ant,  as  Tnany  several  matters  as  he  shall  think  ne-  ^fhe**^* 
cesaary  to  sustain  his  action  (5);  and  the  defendant  pleadings. 


fiict  to  the  same  cause  have  been 
tried,  and  less  than  40*.  damages 
obtained,  and  the  judge  has  refused 
to  certify,  but  he  is  not  entitled  to 
the  costs  of  the  issues  in  fact  {Poole 
V.  Cfrantham,  2  D.  &  L.  622;  8 
Scott,  N.  R.  722 ;  14  Law  J.,  N.  S., 
C.P.  24).  A  pl^tiff  can  recover  no 
costs  of  assessment  of  damages  upon 
demurrers,  unless  the  jury  are  sum- 
moned as  well  to  assess  the  damages 
as  to  try  the  issues  in  &ct  (lb,).  See 
post,  note  to  s.  81,  as  to  effect  of  3 
&  4  Yict.  c.  24,  for  which  see 
Appendix.  Defendant  pleaded  pay- 
ment into  court,  and,  among  other 
pleas,  a  special  plea  of  lien.  The 
plaintiffi  took  the  money  out  of 
eourt,  and  demurred  to  the  special 
plea,  which  demurrer  was  decided 
in  their  fevour.  The  plaintiffs  then 
entered  a  nolle  prosequi  to  the 
rendue  of  the  action,  except  the 
costs  of  demurrer :  held,  that  the 
p]ainti£&  were  entitled  to  those  costs 
on  taxation  (Williams  v.  Vines,  9 
Jut.  809;  "Wlghtman,  J.).  The 
defendant  having  pleaded  several 
pleas,  to  some  of  which  the  plain- 
tiff demurred,  and  to  others  joined 
issue,  the  depiurrers  were  argued 
and  decided  for  the  defendant. 
The  plaintiff  not  proceeding  to 
trial,  the  defendant  moved  for  judg- 
ment as  in  case  of  a  nonsuit,  and 
the  plaintiff  offered  a  stet  pro- 
cessus; but  it  being  doubted  if  this 
could  be  entered  to  part  of  a  record, 
the  parties  consented  to  a  nolle  pro- 
sequi as  to  so  much  of  the  dei^Eura- 
tion  as  was  applied  to  the  issues  in 
&ct,  the  defendant  waiving  his  right 


to  costs  thereon  (Quarrinffton  v. 
Arihur,  2  D.  N.  S.  1036;  11  Mee. 
&  W.  491). 

(a)  A  proceeding  by  auditd  quereld 
is  an  "action  or  suit"  within  4  &  5 
Anne,  c  16,  s.  4 ;  and  a  defendant 
may  plead  several  pleas  thereto 
(GHles  V.  Hutt  and  others,  17  Law 
J.,Ex.l21;  1  Ex.701 ;  6  D.&L.387). 

(b)  This  is  an  extension  of  the  4 
Anne,  c.  16,  s.  4,  enacting  that  it 
should  be  lawful  for  the  defendant 
in  any  action  or  suit,  or  for  the 
plaint^  in  replevin,  with  the  leave 
of  the  court,  to  plead  as  many  ge- 
neral matters  thereto  as  he  shall 
think  necessary  for  his  defence, 
under  which  on  affidavit  was  at  first 
required.  Inconsistent  pleas  were  not 
allowed;  as  not  guilty  and  a  justifica- 
tion (Palmer  v.  Wbodbroke,  2  Stra. 
876) ;  or  non  assumpsit  and  tender 
to  the  same  demand  (Bongal  v. 
Bowman,  3  Wils.  145;  Maolenan 
V.  Howao'd,  4  T.  R.  194) ;  nor  non 
est  factum  and  tender,  even  of  a 
part  {Fox  v.  Chandler,  2  Bla.  Rep. 
905;  Jenkins  v.  Edwards,  5  T.  R. 
97 ;  Orffill  v.  Kemshead,  4  Taunt 
459).  So  any  plea  necessarily  im- 
plying the  execution  of  a  deed, 
would  not  be  allowed  with  a  denial 
of  its  execution  (Laughton^r.  Ritchie, 
3  Taunt.  385).  If  pleas  were  cfe<w?y 
repugnant,  the  court  would  even 
rescind  the  rule  to  plead  double 
(Chitty  V.  Hume,  13  East,  255). 
But  they  must  have  been  manifestly 
and  necessarily  so,  and  hence  non 
tenmt,  riens  en  arrere  and  infimcy 
were  allowed  together  (Wilson  v. 
Ames,  5  Taunt.  340).    On  sci.  fa. 
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in  any  action  may,  by  leave  of  the  court  or  a  judge, 
plead  in  answer  to  the  declaration,  or  other  subse- 


oa  a  jud^ent,  the  defendant  bay- 
ing moved  to  plead  several  pleas, 
Ist,  payment ;  2nd,  that  the  judg- 
ment was  obtained  by  fraud;  3rd, 
that  it  was  on  a  warrant  of  attor- 
ney procured  by  fraud:  the  court 
would  not  allow  them,  and  put  the 
defendant  to  elect  one  out  of  three 
(Shaw  V.  Alvanley,  2  Ring.  325). 
In  an  action  on  a  life  poUcy,  the 
court  would  not  permit  the  defend- 
ant to  plead — 1st,  the  general  issue; 
2nd,  a  fraudulent  misrepresentation 
as  to  the  health  of  the  insured;  3rd, 
that  the  policy  was  not  under  seal 
(Wild  V.  Foster,  12  Moore,  61). 
Under  the  New  Rules  of  H.  T.,  4 
Will.  4,  the  object  was  rather  to 
prevent  the  pleading  of  several  pleas 
on  the  same  subject  matter  of  de- 
fence, than  the  pleading  of  incon- 
sistent pleas,  which,  indeed,  were 
avowedly  allowed,  except  in  certain 
special  cases,  aA  never  indebted  and 
tender.  Even,  however,  before  the 
New  Rules  of  Will.  4,  the  courts 
laid  it  down  that  it  was  one  of  their 
most  important  duties  to  exercise 
their  discretion  as  to  allowance  of 
several  pleas  under  the  statute  of 
Anne;  that  pleadings  ought  to  be 
true,  and  that  it  was  hardly  possible 
that  this  should  be  so  where  many 
pleas  were  pleaded;  and  that  the 
statute  confined  the  defendant  to 
such  as  might  be  deemed  in  the 
judgment  of  the  court  essential  to 
the  justice  of  his  cause  {Oully  v.  The 
Bishop  of  Exeter,  5  Rmg.  42). 
Hence,  in  covenant  agwnst  assignee 
of  bankrupt  (profert  excused,  deed 
being  in  possession  of  defendant),  on 
a  motion  for  leave  to  plead — 1st, 
non  est  factum  i  2nd,  that  the 
deed  was  not  in  possession  of  de- 


fendant ;  3rd,  that  the  premises  did 
not  come  to  the  defendant  by  as- 
signment; 4th,  performance:  the 
court  refused  to  allow  1st  and  3rd 
together  {White  v.  Lenny,  5  Ring. 
12).  Any  plea  perplexing  in  its 
character,  especially  if  its  matter 
might  be  given  in  evidence  under 
the  general  issue,  or  any  other, 
could  not  be  allowed  (Hammond  v. 
Teague,  6  Ring.  197).  Special 
pleas,  in  addition  to  a  statutable 
plea  of  not  guilty,  not  allowed 
Legge  v.  Boyd,  1  M.  &  G.  898 ;  2 


Sc. 


N.  R.  1).  Rut  see  Langford  v. 
Woods,  8  Sc.  N.  R.  309.  Pleas 
merely  varying  the  allegations  of 
fraud  and  want  of  consideration  in 
an  action  by  indorsee  against  maker 
of  note,  were  originally  not  allowed 
(Beavan  v.  Tanner,  8,  D.  P.  C. 
870);  but  more  recently  were  so, 
out  of  regard  for  the  unfavourable 
po^ition  in  which  the  defendant  is 
placed  in  such  actions ;  but,  semble, 
that  a  pontive  affidavit  of  the 
party  sued,  if  original  maker  or 
acceptor,  should  be  required  as  to 
fundEunental  facts  of  fraud  or  ille- 
gality in  the  inception  of  the  in- 
strument, and  his  belief  as  to  the 
rest.  Under  the  New  Rules  of  Will. 
4,  it  was  held  that  the  defendant 
might  plead  the  general  issue,  and 
another  plea,  apparently  incon- 
sistent, if  he  had  reasonable  grounds 
for  supposing  both  were  necessary 
to  meet  the  exigencies  of  the  case 
(Hart  V.  Bell,  1  Hodges,  6) ;  or,  if 
intended  bond  fide  to  support  dif- 
ferent substantial  grounds  of  de- 
fence (Duler  V-  l^bner,  3  D.  P.  C. 
133).  Thus  the  defendant  in  the 
latter  case  was  allowed  to  plead 
with  the  general  issue  that  the  debt 
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quent  pleading  of  the  plaintiff,  as  many  several 
matters  as   he  shall  think  necessary  for  his  de- 
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accrued  for  carrying  into  effect  il- 
legal wagers  (S.  C,  1  Sc.  102  j  1  B. 
N.  C.  266).  Motion  in  action  for 
goods  sold  for  leave  to  plead — 1st, 
non  assumpsit;  2nd,  payment  as 
to  part ;  3rd  (as  to  part),  that  the 
goods  were  warranted  to  sample; 
4th  (as  to  part),  that  they  were 
warranted  merchantable ;  5th,  that 
they  were  warranted  of  a  certain 
weight.  The  Ist  and  4th  were 
disallowed  (Steel  v.  Sterry,  1  Sc 
101).  In  action  on  a  policy  on  ship 
and  cargo,  pleas  proposed  (among 
others) — 1st,  policy  made  by  fraud ; 
2nd,  defendant's  subscription  pro- 
cured by  fraud;  3rd,  only  incon- 
siderable portion  of  the  cargo  put 
on  board,  with  intent  to  defraud 
underwriter;  4th,  similar:  held, 
that  all  the  pleas  were  pleas  of 
fraud,  and  ought  not  to  be  allowed 
together  (Reed  v.  Reed,  5  Jur.499; 
2  D.  N.  S.  543).  In  trover  the  de- 
defendant  was  allowed  to  plead  a 
lien  bv  agreement,  a  lien  by  usage, 
and  the  same  usage  in  two  other 
places;  but  as  to  a  delivery  of 
goods  by  two  different  parties, 
Leuchart  v.  Cooper,  3  D.  P.  C. 
415 ;  1  B.  N.  C.  509.  A  defend- 
ant  might,  it  was  held,  plead  several 
pleas,  showing  different  legal  con- 
clusions arisuig  out  of  the  same 
state  of  fects  (Currie  v.  Amott,  7 
DowL  P.  C.  249;  S.  C,  nam.  Currie 
V,  Almond,  5  Bing.  N.  C.  224;  7 
Sc.  172).  Therefore,  in  an  action 
fbr  false  imprisonment  on  a  charge 
of  felony,  the  court  allowed  defend- 
ant to  plead — 1st,  that  plaintiff 
had  forged  the  acceptance  of  a  bill 
of  exchange;  2nd,  that  he  had  is- 
sued an  acceptance,  knowmg  it  to 
be  fbrged;  3rd,  that  defendant  had 


reasonable  cause  to  believe  plaintiff 
had  forged  the  acceptance;  4th, 
that  plaintiff  had  obtained  money 
on  the  bill  by  false  pretences :  the 
plaintiff  refusing  to  allow  the  cir- 
cumstance to  be  given  in  evidence 
imder  one  plea,  and  it  not  neces- 
sarily appearing  that  they  were 
only  one  transaction  (Id.).  The 
liberty  to  plead  several  matters 
must  of  course  necessarily  be  en- 
larged in  proportion  to  the  licence 
allowed  in  the  declaration.  As 
where  there  are  several  counts  on 
different  legal  grounds  of  action 
arising  out  of  the  same  transaction, 
in  case,  one  count  charging  pulling 
down  a  chimney  and  wall,  part  of 
plaintiff's  messuage;  a  second,  that 
defendant  remov^  his  own  house, 
without  propping  plaintiff's,  entitled 
to  its  support;  and  a  third,  that 
defendant  carelessly  pulled  down 
his  own  house,  and  so  injured  plain- 
tiff's :  the  defendant  was  allowed  to 
plead — 1st,  to  first  count,  not  guilty 
"by  statute;"  2nd,  to  the  same, 
that  plaintiff's  chimney  was  a  nui- 
sance; 3rd  and  4th,  to  the  2nd 
and  3rd  counts,  not  guilty ;  5th,  to 
the  2nd  count,  denial  that  the 
plaintiff's  house  was  entitled  to  the 
support  of  the  defendant's ;  6th,  to 
the  whole  declaration,  leave  and  li- 
cence (Langford  v.  Woods,  8  Sc. 
N.  B.  369;  7  M.  &  G.  623).  The 
principles  on  which  the  discretion 
of  the  court  should  be  exercised  were 
much  considered  and  illustrated  in 
actions  for  calls.  By  a  railroad  act 
it  was  enacted,  that  in  an  action  for 
calls,  it  should  be  sufficient  for  the 
company  to  prove  that  the  defend, 
ant  was  a  proprietor  of  shares  at 
the  time  of  the  calls  for  which  the 
I  3 
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action  is  brought.  The  court  refused 
to  allow  the  defendant  in  such  an 
action  to  plead,  in  addition  to  never 
indebted  and  not  a  proprietor,  that 
defendant  had  forfeited  his  shares 
before  the  calls  in  question  were 
made ;  or  that  he  had  forfeited  his 
shares  and  ceased  to  be  a  proprietor, 
after  the  calls  and  before  action 
(London  and  Brighton  Railway 
Company  v.  Fairclouyh,  6  Bing,  N. 
C.  270;  8  DowL  P.  C.  478;  Lon- 
don and  Brighton  Bailway  Com- 
pany V.  WUaon,  6  Bing.  N.  C.  137 ; 
8Scott,  347;8Dowl.  P.C.40).  It 
is  perhaps  in  actions  on  bills  of  ex- 
change more  than  in  any  other,  that 
the  liberty  to  plead  several  matters 
has  been  most  abused.  Soon  afcer 
the  New  Rules  of  WiU.  4,  on  an  ac- 
tion by  the  first  indorsee  against 
the^  maker  of  a  promissory  note,  it 
was  held,  on  an  application  for  leave 
to  plead  several  matters — 1st,  that  a 
plea  alleging  the  note  to  have  been 
obtwned  by  fraud,  and  that  the 
plaintiff  took  it  with  knowledge  of 
the  fraud,  ought  not  to  be  allowed 
with  a  plea  stating  facts  showing 
fruud  and  want  of  consideration  in 
the  making  of  the  note,  that  the 
plaintiff  was  party  to  the  fraud,  and 
that  the  indorsement  was  with- 
out consideration ;  2nd,  that  a  plea 
alleging  that  the  note  was  given  to 
the  payee  for  a  special  purpose  only, 
and  that  it  was  afterwards  given  to 
the  plaintiff,  contrary  to  such  pur- 
pose, in  fraud  of  the  defendant,  and 
without  consideration,  ought  not  to 
be  allowed  with  a  plea  stating  the 
note  to  have  been  given  by  the  de- 
fendant to  the  payee,  to  indemniiy 
him  against  any  loss  that  might 
arise  on  the  resale  of  a  certain  es- 
tate, that  no  loss  had  arisen,  and 
that  there  was  no  consideration  for 
the  indorsement ;  3rd,  that  the  last- 
mentioned  plea  ought  not  to  be  al- 


lowed together  with  a  plea  setting- 
up  a  collateral  agreement,  on  the 
terms  of  which  the  payee  held  the 
note,  and  who,  C9ntniry  to  good 
Mth,  indorsed  it  to  the  plainti^ 
who  took  it  with  knowledge  of  the 
terms  on  which  it  was  held  (and 
without  oondderation);  4th,  that 
the  two  last  might  be  allowed,  if 
the  words  ''without  connderatiiHi'' 
were  struck  out  of  the  latter  (  Beavan 
V.  Tanner,  4  Jur.  1092,  Ex.)  The 
decision,  however,  was  hardly  ad- 
hered to  before  the  present  act; 
probably  from  a  sense  of  the  diffi- 
culty in  which  acceptors  are  often 
placed  as  to  proving  the  drcum- 
stances  under  which  a  bill  fraudu- 
lently obtained  was  passed  to  the 
party  who  sues  on  it.  But  as  the 
Common  Law  Procedure  Act  of 
1854  contains  an  invaluable  power 
of  exhibiting  interrogatories  to  the 
opposite  party  before  pleading  (with 
the  leave  of  a  judge),  it  is  presumed 
that  the  reason  for  the  hoence  for- 
merly allowed  will  no  longer  apply. 
The  important  bearing  of  that  pro- 
vision as  to  interrogatories  on  the 
subject  of  several  pleas  is  obvious. 
Vide  Bulley  v.  Foulkea,  7  DowL  P. 
C.  839,  as  to  the  several  pleas  al- 
lowed before  the  act  in  actions  on 
bills.  In  action  upon  agreement  to 
prepare  and  deliver  in  a  certain  time 
etchings  of  drawings  to  be  supplied 
by  the  plaintiff,  an  order  was  made 
at  chambers  allowing  defendant  to 
plead — 1st,  non  assumpsit ;  2nd, 
that  the  plaintiff  delivered  unfit  and 
improper  drawings;  3rd,  that  the 
defendant  was  hindered  by  the  act 
of  God  and  by  illness  from  preparing 
the  etchings  within  the  stipulated 
time ;  4th,  a  dispensation  frt)m  per- 
formance; but  allowed  him  to  add 
one  only  of  the  following  pleas  at 
his  election — 5th,  that  the  plaintiff 
did  not  supply  the  drawings;  Oth, 
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fence  {a),  upon  an  affidavit  of  tbe  party  making  such 
application,  or  his  attorney,  if  required  by  the  court 


that  he  did  not  supply  them  in  a 
reasonable  time:  7th,  that  he  de- 
livered drawings  unfit  for  the  pur- 
pose. Held,  a  proper  order  {Grif- 
fitJu  ▼.  Roberts,  2  M.  &  G.  907). 
In  trover  by  assignees  of  a  bankrupt, 
it  seems  that  a  plea  that  the  assignees 
were  not  possessed  of  the  goods 
ought  not  be  allowed  with  a  plea 
under  2  &  3  Vict.  c.  29,  s.  1,  that  they 
were  seized  in  execution,  without 
notice  of  an  act  of  bankruptcy  (TVr- 
quand  v.  Hankey,  9  Mee.  &  W.  727). 
Defendant  has,  however,  been  al- 
lowed to  plead  three  several  bank- 
ruptcies of  plaintiff,  in  each  of  which 
he  paid  less  than  15«.  in  the  pound 
{^Alexander  v.  Tmmley,  6  Sc^N.  R. 
135;2D.N.R.886).  When  a  pub- 
lic officer  of  a  company  is  sued,  the 
court  will  not  allow  him  to  plead  his 
own  bankruptcy  along  with  other 
pleas,  if  the  plaintiff  undertakes  not 
to  issue  execution  against  his  person, 
lands,  or  goods  {Stewart  v.  Dunn,  2 
D.  N.  S.  742).  Nor  will  he  be  al- 
lowed to  plead  a  traverse  of  his 
being  officer  along  with  other  pleas 
to  the  merits  {Needham  v.  Law,  3 
D.  N.  S.  1027;  11  Mee.  &W.400). 
(a)  It  had  recently  been  laid  down 
before  the  act  that  a  defendant 
would  not  be  allowed  to  plead 
several  matters  where  the  defence 
was  vexatious,  and  some  of  the 
pleas  technical  and  beside  the  merits 
(Coolinff  V.  Oreat  Northern  Rail- 
way Company  J  19  Law  J.,  Q.  B. 
529).  It  was  there  also  laid  down 
in  perfect  accordance  with  the  cases, 
which  are  equally  applicable  to 
pleas  and  replications,  that  "the 
leave  of  the  court  ought  in  all  cases 
to  be  regulated  by  the  intention  of 
tbe  statute,  which  was  that  several 


pleas  should  lie  allowed  only  where 
there  appeared  several  distinct 
growads  of  defence**  On  an  appli- 
cation since  the  act,  to  reply  double 
by  a  traverse  and  spedal  replication : 
held,  that  it  is  sufficient  to  make  an 
affidavit  in  general  terms,  that  there 
is  reasonable  ground  to  traverse  the 
plea,  and  that  the  matters  proposed 
to  be  replied  are  true,  and  the  facts 
need  not  to  be  set  forth  so  as  to 
enable  the  court,  or  a  judge,  to 
determine  upon  the  necessity  for  an 
application,  unless  the  court  or  judge 
require  it  {Fenhall  v.  Cla/rJce,  1  C. 
L.  Rep.  703).  Declaration  by 
assignees  on  covenant  with  the 
bankrupt  for  payment  of  money. 
Plea  {inter  alia),  that  on  a  treaty  of 
marriage  between  the  bankrupt  and 
his  wife,  it  was  agreed  that  ho  should 
covenant  to  pay  to  trustees  10,OOOZ. 
and  interest,  and  assign  the  moneys 
mentioned  in  the  declaration  for 
securing  payment  of  said  sum ;  and 
that  he  entered  into  such  covenant, 
and  made  such  asdgnment,  and 
contracted  the  marriage  before  his 
bankruptcy.  Plaintiff  applied  for 
leave  to  reply;  1st,  taking  issue  on 
the  plea,  and  2nd,  alleging  that  the 
treaty  of  marriage,  the  settlement, 
the  assignment,  and  the  marriage, 
were  respectively  entered  into  and 
executed  and  solemnised  in  pursu- 
ance of  a  fraudulent  arrangement 
between  the  bankrupt  and  his  wife 
to  defeat  his  creditors,  he  being  at 
the  time  in  a  state  of  hopeless  insol- 
vency. The  application  was  refused 
on  the  common  affidavit,  but  allowed 
on  an  affidavit  distinctly  denying 
the  material  allegations  of  the  plea, 
alleging  that  the  deeds  had  been 
ordered  by  the  Court  of  Chancery 
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or  judge,  to  the  effect  that  he  is  advised  and  believes 
that  he  has  just  ground  to  traverse  the  several 
matters  proposed  to  be  traversed  by  him  (a),  and 


to  be  delivered  up  to  be  cancelled, 
and  affirming  the  truth  of  the  mat- 
ters specially  set  forth  in  the  repli- 
cation (lb.), 

(a)  In  Cooling  v.  The  Great 
Northern  Railwaif  Companyy  19 
Law  J.,  Q.  B.  529,  it  was  laid 
down  in  conformity  with  the  cur- 
rent of  cases,  that  the  leave  of  the 
court  ought  in  all  cases  to  be  regu- 
lated by  the  intention  of  the  act, 
which  was  that  several  pleas  should 
be  allowed  only  where  there  ap- 
peared several  distinct  grounds  of 
defence.  In  another  late  case, 
decided  under  this  section,  it  was 
laid  down  that  the  allowance  or 
disallowance  of  a  plea  by  the  coiirt 
or  a  judee  is  to  be  determined  on 
not  by  its  goodness  or  badness  in  law 
(assuming  it  not  to  be  wholly  frivo- 
lous), but  with  reference  to  any 
other  pleas  which  may  be  proposed, 
and  especially  upon  consideration, 
whether  the  question  it  is  desired  to 
raise  upon  it  arises  under  any  other 
plea.  And  semble,  that  they  will 
grant  leave  to  plead  any  pleas 
necessary  to  raise  every  question 
that  can  be  justly  suggested  on  any 
fair  construction  of  a  contract 
declared  on,  even  a  construction  of 
which  they  disapprove  (Gether  v. 
Capper,  2  N.  C.  L.  Rep.  719).  In 
an  action  on  a  charter-party,  by 
which  the  freighter  was  to  pay  the 
highest  rate  of  freight  which  he 
could  prove  to  have  been  paid  for 
ships  on  the  same  voyage,  aver- 
ment of  general  performance,  and 
that  the  plaintiff  was  able  to  prove, 
as  the  fact  was,  that  the  highest 
rate  of  freight  was  a  certain  sum, 
which  the  defendant,  though  he  liad 


notice,  would  not  pay;  pleas  pro- 
posed: 1,  that  the  plaintaff  was 
not  able  to  prove,  nor  was  it  the 
fact ;  2,  that  the  plaintifF  did  not, 
in  fJMjt,  prove  to  the  defendant  that 
the  rate  of  frdght  was  as  alleged ; 
the  latter  plea  having  been  dissA- 
lowed  at  chambers,  the  court  allowed 
it,  on  condition  that  it  might  be  de- 
murred to  at  once,  and  argued  on 
the  last  day  of  term,  that  being  in 
three  days ;  intimating  at  the  same 
time  an  opinion  that  it  was  a  bad 
plea,  but  that  they  would  not 
deprive  the  defendant  of  the  oppor- 
tunity of  placing  it  on  the  reooni,  to 
raise  the  question  of  the  construction 
of  the  contract  (Tb.).  In  another 
recent  case  decided  under  the  pre- 
sent clause,  the  principles  on  which 
the  court  wiU  act,  whether  as 
to  replications  or  pleas,  were  lud 
down  in  a  very  clear  and  practical 
manner.  As  a  preliminary  point,  it 
was  held  that  a  variance  as  betwixt 
the  pleas  delivered  and  the  abstract, 
which  is  not  substantial,  or  calcu- 
lated to  embarrass  the  plaintiff,  will 
not  entitle  the  plaintiff  to  sign 
judgment.  And  it  was  also  laid 
down,  that  where  an  abstract  of 
several  inconsistent  pleas  is  delivered, 
the  proper  course  is  for  the  plaintiff 
to  go  before  the  judge,  and  oppose 
the  pleas  being  allowed  (Dunnow 
v.  Tarleton,  1  Com.  L.  Rep.  19). 
There,  in  an  action  on  a  bill  of 
exchange  by  the  indorsee  against  the 
acceptor,  the  defendant  proposed  to 
plead :  1.  A  denial  of  the  indorse- 
ment to  plaintiff.  2.  That  the  bill 
was  in  the  hands  of  one  L.,  the 
drawer  at  the  time  it  became  due, 
and  that  defendant  paid  L.,  and  that 
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that  the  several  matters  sought  to  be  pleaded  as 
aforesaid  by  way  of  confession  and  avoidance  are  re- 
spectively true  in  substance  and  in  fact  (a);  provided 


the  bill  was  indorsed  to  the  plaintiff 
after  it  was  due.  3.  A  plea  similar 
to  the  second,  only  it  alleged  that  the 
plaintiff  had  notice  of  the  premises. 
4.  That  there  were  certain  unsettled 
accounts  betwixt  the  drawer  and  the 
defendant,  the  acceptor,  and  that  it 
had  been  agreed  betwixt  the  de- 
fendant and  the  drawer,  before  the 
bill  became  due,  that  such  accounts 
should  be  investigated,  and  in  case 
the  balance  shoi^d  be  found  to 
be  in  defendant's  favour,  that  de- 
fendant should  not  be  liable  on  the 
bill,  and  then  averring  that  such 
investigation  was  had,  and  balance 
found  to  be  in  defendant's  favour, 
and  that  the  bill  was  indorsed  to  the 
plaintiff  after  it  was  due.  5.  A 
similar  plea,  only  alleging  that  the 
plaintiff  had  notice  of  the  premises. 
The  defendant  was  under  terms  to 
plead  issuably ;  the  plaintiff's  attor- 
ney had  not  opposed  the  allowance 
of  the  pleas.  .The  pleas  were  ac- 
cordingly delivered;  and  the  4th 
plea  alleged  that  the  investigation  of 
the  accounts  took  place  before  the 
bill  became  due.  The  plaintiff 
signed  judgment,  on  the  ground  that 
the  pleas  were  not  issuable,  and  also 
Yaried  from  the  abstract.  The  Lord 
Chief  Justice  said :  We  regret  that 
so  many  and  such  inconsistent  pleas 
should  have  been  pleaded.  The 
judge  cannot  be  considered  as  having 
exercised  his  discretion  upon  them  ; 
the  plaintiff  should  have  opposed 
them,  and  the  defendant  might  have 
been  called  upon  to  verify  the  ab- 
stract by  affidavit.  No  judge,  since 
the  Common  Law  Procedure  Act, 
would  have  allowed  such  pleas.  The 
bar  ought  to  discourage  the  practice 


of  putting  numerous  and  inconsistent 
pleas  upon  the  record.  And,/?er  Erie, 
J,:  The  desirable  object  of  pleading  is, 
how  to  place  on  the  record  the  real 
defence  in  as  simple  and  intelligible 
a  form  as  possible.  The  court,  how- 
ever, held  the  pleas  issuable,  and  the 
variance  from  the  abstract  not  mate- 
rial. To  an  action  for  the  infringing 
of  the  plaintiff's  patent^  Piatt,  B., 
allowed  the  defendant  to  plead  that 
the  plaintiff,  having  petitioned  for 
letters  patent,  his  petition  was  re- 
ferred to  the  Solicitor-General,  to 
whom  he  presented  in  a  paper  writ- 
ing (setting  forth  its  terms)  that  the 
said  invention  consisted  of  the  mat- 
ters therein  mentioned;  that  the 
Solicitor-General,  confiding  in  such 
representation,  reported  to  her  Ma- 
jesty that  the  letters  patent  might 
be  granted  ;  that  the  plaintiff,  after 
the  grant  of  the  said  letters  patent, 
enrolled  his  specification,  and  therein 
falsely  described  his  invention ;  and 
that  so  much  of  the  said  invention 
as  was  stated  in  the  said  specification 
was  not  part  of  the  invention  in  the 
said  paper  writing  and  letters  patent 
mentioned,  and  was  not  part  of  the 
invention  for  which  the  said  letters 
patent  had  been  granted :  held,  on 
motion  to  rescind  the  order  and  to 
disallow  this  plea,  that  it  was  bad  as 
pleading  evidence,  and  ought  not  to 
be  allowed  {Hanock  v,  Noyes  2  C. 
L.  Rep.  1061). 

{a)  The  latter  part  of  the  clause 
shows  that  pleadings  in  t  denial  are 
included,  and  as  it  requires  leave  of 
a  judge  it  is  not,  perhaps,  strictly 
consistent  with  sects.  76,  77,  78. 
An  affidavit  that  the  deponent  is 
advised  and  believes  that  he  has  good 
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that  the  costs  of  any  issue,  either  in  fact  or  law,  shall 
follow  the  finding  or  judgment  upon  such  issue,  and 
be  adjudged  to  the  successful  party,  whatever  may 
be  the  result  of  the  other  issue  or  issues  (a). 


ground  to  traverse  the  matters  of 
fiEu:t  is  sufficient  {Piatt  ▼.  £lce,  22 
Law  J.,  Ex.  192). 

(a)  The  act  of  4  &  5  Anne,  c.  6, 
8.  5,  provides  that  if  any  of  the  se- 
veral matters  pleaded  shall  on  de- 
murrer be  deemed  insufficient,  costs 
shall  be  given  at  the  discretion  of 
the  court ;  or  if  a  verdict  be  found 
on  any  issue  in  the  cause  for  the 
plaintiff,  costs  shall  be  given  in  like 
manner,  unless  the  judge  who  tried 
the  cause  certifies  that  the  defendant 
had  probable  cause  to  plead  such 
matter.  This  did  not  affect  the 
question  as  to  the  general  costs  of  a 
cause,  which  the  plaintiff  lost  if  the 
defendant  succeeded  at  the  trial  on 
any  one  plea,  as  an  answer  to  the 
whole  action  {Ragg  v.  Wells,  8  Taunt. 
129 ;  Edwards  v.  Bethely  1  B.  &  Aid. 
254).  But  the  statute  only  applies 
where  the  defendant  does  so  succeed 
and  get  the  general  costs.  The  Reg. 
Gen.,  H.  T.,  4  Will.  4,  was  also 
quite  independent  of  the  rule  of  law 
as  to  the  general  costs,  and  carried 
further  the  policy  of  the  act  of  Anne 
as  to  the  giving  plaintiff  the  costs  of 
unnecessary  issues ;  but  it  was  not 
confined  within  the  scope  of  the  act 
of  Anne,  which  it  will  be  observed 
only  applies  in  cases  of  double 
pleading.  Under  that  rule,  sub- 
stantially re.^nacted  by  the  New 
Rules  of  H.  T.,  17  Vict.  62,  the 
costs  followed  the  findings  on  the 
different  issues  irrespective  of  the 
general  costs.  On  the  general  issue 
to  several  counts,  the  defendant  has 
costs  on  the  counts  as  to  which  the 
plaintiff  has  failed  {CoxY.ThomasoUf 
2  C.  J.  498);  deducted  from  the 


general  costs  of  the  cause,  if  they 
went  to  the  plaintiff  (Knight  v. 
Browny  2  M.  &  So.  797;  9  Bing. 
643).  So  even  as  to  the  general  is- 
sue to  the  same  count  (Prudhomme 
V.  Frazer,  2  A.  &  E.  645).  Under 
these  rules  not  only  issues  on  dif- 
ferent pleas  were  separately  taxed, 
but  on  the  same  issues  were  taxed 
distributively  wherever  it  was  pos- 
sible. Thus  in  case  for  selling  a 
vessel,  under  a  representation  that 
it  was  fit  to  be  placed  in  class  A. 
in  the  register  at  Lloyd's — pleas, 
1st,  not  guilty ;  2nd,  traversing  the 
alleged  unfitness — the  jury  found 
a  verdict  for  the  defendant  on  the 
first  issue,  and  for  the  plaintiff  on 
the  second.  Held,  that  the  master 
had  correctly  taxed  the  costs  in  dis- 
allowing to  the  defendant  the  costs 
of  the  witnesses  called  by  him  to 
prove  the  second  issue,  and  in  al- 
lowing the  plaintiff  the  costs  of  the 
witnesses  called  by  him  for  that 
purpose;  although  it  might  have 
been  otherwise  if  the  general  issue 
only  had  been  pleaded  (Daniel  v. 
Barry,  4  A.  &  E.,  N.  S.  59).  On 
the  general  issue  and  a  special  plea 
(both  to  the  whole),  if  the  former 
is  found  for  the  defendant  and  the 
latter  for  the  plaintiff,  the  defendant 
is  entitled  under  the  act  of  Anne  to 
the  general  costs  of  the  cause,  and 
the  plaintiff  to  the  costs  of  the  spe- 
cial plea,  including  evidence  in  dis- 
proof of  it  (Spencer  v.  Hamerton,  6 
N.  &  M.  22 ;  Empson  v.  Fairfax,  8 
A.  &  E.  296).  If,  however,  the 
plaintiff  had  the  verdict  on  the  ge- 
neral issue  and  the  defendant  on  the 
special  plea,  the  latter  is  not  entitled 
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to  the  costs  on  the  former  (MuUin» 
▼.  Scott,  5  B.  N.  C.  423).  The 
new  rules  did  not  affect  the  act  of 
Anne  as  to  the  power  to  certify 
(Robinson  v.  Messenger ^  8  A.  &  E. 
602) ;  and  though  special  pleas  are 
found  for  the  plaintiff,  if  the  judge 
certifies  probable  cause  for  pleading 
them,  the  defendant  has  no  costs  to 
pay  upon  them  (Fry  ▼.  Monckton^  9 
D.  P.  C.  967).  The  declaration  al- 
leged that  the  plaintiffs  caused  to 
be  shipped  on  board  a  Tcssel  of  the 
defendant  certain  wares  and  mer- 
chandises, to  be  safely  and  securely 
carried  by  the  defendant  from 
Buenos  Ay  res  to  Liverpool,  and 
then  to  be  delivered  to  the  plain- 
tiffs. Breach,  that  the  defendant 
did  not  safely  or  securely  carry  the 
said  wares  or  merchandises ;  but 
that,  through  their  improper  stow- 
age, negligence,  &c.,  the  same  were 
broken  and  damaged.  The  defend- 
ant pleaded— 1st,  that  he  did  not 
promise;  2nd,  that  the  wares  or 
merchandises  were  not  broken  by 
the  improper  stowage  or  negligence, 
&c.,  of  the  defendant.  The  jury 
found  for  the  plaintiffs  on  the  first 
issue,  and  for  the  defendant  on  the 
second,  except  as  to  one  cask  of 
grease,  which  had  been  injured  by  a 
cask  of  tallow  falling  upon  it,  and 
they  gave  the  plaintiffs  12/.  damages. 
Held,  that  this  finding  amounted  to 
a  general  verdict  for  the  plaintiffs, 
and  that  the  defendant  was  not  en- 
titled to  costs  in  respect  of  that  part 
of  the  issue  found  for  him  (Anderson 
y.  Chapman,  7  Dowl.  B.  C.  822 ;  5 
Mee.  &  W.  483).  When  a  defendant 
pleads  the  general  issue,  and  several 
special  pleas  which  are  involved  in 
the  general  issue,  and  the  defendant 
succeeds  on  the  general  issue,  but 
the  special  pleas  are  found  for  the 
plaintiff,  the  general  issue  is  to  be 
construed  distributively  for  the  pur- 


pose of  the  taxation  of  costs;  and 
the  defendant  is  not  to  be  allowed 
the  costs  on  so  much  of  the  general 
issue  as  is  involved  in  the  special 
pleas  found  for  the  plaintiff,  but 
such  last- mentioned  costs  are  to  be 
allowed  to  the  plaintiff  (Nicholson 
V.  Dyson,  1 1  Mee.  &  W.  545 ;  12  Law 
J.,  N.  S.,  Ex.  336;  1  D.  &  L.  276; 
Jut.  Dig.  1843,  p.  60).  In  trover 
for  waggons,  wheelbarrows,  iron 
rails,  &c.,  a  verdict  was  given  for 
the  plaintiffs  at  the  trial  for  1850/., 
but  afterwards,  on  the  argument  of 
a  special  case,  was  reduced  by  con- 
sent to  600/.,  and  the  following  rule 
was  drawn  up : — "  It  is  ordered,  by 
consent,  that  the  verdict  found  for 
the  plaintiffs  on  the  trial  of  this 
cause  be  reduced  to  the  sum  of 
600/.,  and  that,  as  to  the  residue  of 
the  claim,  the  verdict  be  entered  for 
the  defendants.''  Held,  that  this 
was  the  proper  course,  the  issue 
being  divisible,  and  that  the  plain- 
tiffs were  not  entitled  to  have  the 
verdict  offered  generally  for  them  ; 
but  the  defendants  were  entitled  to 
a  verdict,  and  to  their  costs  as  to 
so  much  of  the  action  as  they  had 
succeeded  on  ( WiUiams  v.  The  Great 
Western  Railway  Company,  8  Mee. 
&  W.  856;  1  Dowl.,  N.  S.  16 ;  Jur. 
Dig.  1842,  p.  46).  As  to  several 
defendants,  if  one  suffer  judgment 
by  default,  and  the  others  have  a 
verdict,  the  latter  have  costs  ( Price 
V.  Harris,  2  D.  P.  C.  804 ;  10  Bing. 
557 ;  4  M.  &  Sc.  474).  If  they 
plead  by  different  attorneys,  but  the 
same  counsel,  and  a  verdict  is  found 
for  one  and  against  the  other,  the 
former  has  only  half  the  costs  of 
trial  (Bartholomew  v.  Stevens,  7  D. 
P.  C.  808;  5  Mee.  &  W.  386). 
Three  defendants  jointly  defended 
an  action  of  trespass,  appearing  by 
the  same  attorney  and  the  same 
counsel ;  one  was  acquitted  and  the 
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other  two  found  guilty.  Held,  that 
the  acquitted  defendant  was  (in  the 
absence  of  special  circumstances) 
entitled  to  a  third  part  of  the  costs 
of  the  joint  defence ;  and  that  such 
third  part  might  be  deducted,  on 
taxation,  from  the  plaintiff's  costs 
against  the  other  two  defendants 
(Norman  v.  demenson^  4  Sc.  N. 
R.  735;  4  Man.  &  G.  243).  In 
an  action  of  trespass  qu.  cl.  fr, 
the  defendant  pleaded — 1st,  not 
guilty ;  2nd,  that  the  plaintiff  was 
not  possessed  of  the  close ;  3rd  and 
4th,  special  pleas  of  prescriptive 
rights.  The  plaintiff,  after  joining 
issue  on  the  first  two  pleas,  tra- 
versed the  right  in  the  last  two  pleas, 
and  new  assigned  excess;  the  de- 
fendant paid  109.  into  court  as  the 
new  assignment,  and  the  plaintiff 
accepted  that  sum  in  satisfaction, 
and  entered  into  a  nolle  prosequi  as  to 
the  other  causes  of  action.  Held, 
that  the  defendants  were  not  entitled 
to  the  general  costs  of  the  cause 
(^Benn  v.  Baieman^  8  Mee.  and  W. 
666).  As  to  the  effect  of  3  &  4 
Vict.  c.  24,  see  the  statute  and  notes 
in  Appendix ;  see  also  Sharland  v. 
Loaring,  cited  p.  185.  Where  several 
pleas  are  pleaded,  and  one  of  them, 
which  amounts  to  an  answer  to  the 
whole  cause  of  action,  is  found  for 
the  defendant,  and  others  for  the 
plaintiff,  the  latter  is  entitled  to  the 
costs  of  the  issues  found  for  him,  in- 
cluding a  portion  of  the  briefs  and 
and  counsels'  fees  {Hazlewood  v. 
Back,  9  Mee.  &  W.  1 ;  1  Dowl.  N. 
S.  94 ;  6  Jur.  107).  The  statute  3 
and  4  Yict.  c.  24,  as  to  actions  of 
trespass  or  on  the  case,  does  not  affect 
the  position  of  the  defendant's  right 
to  costs.  In  an  action  of  trespass 
for  entering  the  close  of  the  plaintiffs, 
breaking  the  soil,  digging  and  carry- 
ing away  minerals,  the  defendant 
pleaded  that  the  plaintiff  was  not 


possessed  of  the  minerals,  a  justi- 
fication  of  the  entry,  &c.,  under  an 
immemorial  custom,  and  a  justifi- 
cation  of  the  entry,  &c,  subject  to 
his  making  compensation  to  the 
plaintiff  for  surface  damage ;  repli- 
cation taking  issue  upon  the  plea  of 
not  possessed,  traversing  the  unquali- 
fied right  of  entry,  and  alleging  a 
demand  of  compensation  and  ref  v^-.^ 
The  plaintiff  recovered  a  verdict  i/^yeJT 
the  issue  on  the  unqualified  right; 
but  the  jury  found  that  the  defendant 
had  tendered  a  reasonable  compensa- 
tion for  the  damage  done,  and  a 
verdict  was  entered  for  him  on  the 
issue  on  the  quaUfied  right.  Held, 
that  under  the  issue  on  the  plea  of 
not  possessed,  the  defendant  was 
entitled  to  costs  of  witnesses 
subpoenaed,  but  not  examined,  to 
prove  his  right  of  entry ;  but  that 
those  costs  must  be  estimated  sepa- 
rately, and  as  contradistinguished 
from  those  that  arose  upon  the  issue 
on  the  right  to  dig  and  carry  away 
minerals  (Paddock  v.  Forrester,  2 
Dowl.,  N.  S.  C.  P.  125).  In  trespass 
for  false  imprisonment,  pleas,  Ist, 
not  guilty;  2nd,  a  justification  under 
a  ca,  sa,;  replication,  a  breaking 
open  of  an  outer  door,  rejoinder 
thereupon ;  verdict  for  the  defend- 
ant on  the  first,  and  for  the  plaintiff 
on  the  second  issue :  held,  that  the 
defendant  was  entitled  to  the  general 
costs  of  the  cause  {Newton  v.  Hotford, 
2  D.  &  L.  826  ;  I  C.  B.  841 ;  14  L. 
J.,  N.  S.,  C.  P.  144).  A  plaintiff's 
right  to  costs  depends  either  upon 
the  statute  of  Gloucester,  6  Edw.  1, 
c.  1,  s.  2 ;  or  the  4th  Anne,  c.  16, 
8.  5  (Howell  V.  Rodbardy  4  Exch. 
309  J  1  Prac.  Rep.  547 ;  14  Jur.  532; 
S.  C,  now.  Howell  v.  Rodbard,  19 
L.  J.,  txch.  350 ;  Jur.  Dig.  1849,  p. 
48).  He  has  no  right  under  the 
statute  of  Gloucester,  unless  he  re- 
covers damages,  and  he  has  no  right 
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under  the  stat.  of  Anne,  unless  the 
defendant  succeeds  on  one  or  more  of 
the  pleas  {lb.).  Therefore,  where  a 
declaration  for  injury  to  the  plaintiff's 
reversion  contained  two  counts,  to 
which  the  defendant  pleaded — 1st, 
not  guilty ;  2nd,  to  the  first  count 
no  reversion ;  3rd,  a  justification,  to 
which  there  was  a  replication,  de- 
murrer, and  judgment  for  the  defend- 
ant ;  4th,  the  Statute  of  Limitations 
to  both  counts;  and  5th,  to  the 
second  count,  a  plea  to  which  there 
was  a  new  assignment,  and  to  it  a 
plea  of  not  guilty  as  to  part  of  the 
first  count,  verdict  for  plaintiff,  with 
contingent  damages,  and  as  to  the  re- 
sidue of  the  counts,  for  the  defendant, 
and  on  the  plea  of  no  reversion  for 
the  plaintiff  as  to  both  counts,  and  on 
the  fifth  plea  the  jury  were  discharg- 
ed on  consent,  and  as  to  the  new 
assignment  the  verdict  was  for  the 
defendant:  held,  that  the  plaintiff 
was  not  entitled  to  the  costs  of  the 
issues  ad  to  part  of  the  first  count  on 
which  he  had  succeeded,  for  he  had 
no  right  under  the  statute  of  Glouces- 
ter, inasmuch  as  he  could  not  have 
judgment  for  the  damages  assessed ; 
and  he  had  no  right  under  the 
statute  of  Anne,  since  he  had  suc- 
ceeded on  all  the  issues  as  to  that 
part  of  the  count  {Id.) ;  but  held, 
secondly,  as  to  the  other  part  of  the 
first  count,  and  the  second  count, 
that  he  was  entitled  under  the  statute 
of  Anne  to  the  costs  of  one  special 
plea  including  a  portion  of  the  ex- 
penses of  brief  and  witnesses,  inas- 
much as  the  defendant  succeeded  on 
the  first  issue  as  to  that  part  of  the 
first  count,  and  on  the  second  count, 
and  the  plaintiff  obtained  a  verdict 
on  the  issues  raised  on  the  two  other 
special  pleas  (lb.).  To  a  declaration 
in  assumpsit  the  defendant  pleaded 
several  pleas,  upon  which  issues 
were  joined,  and  also  a  plea  to  which 


the  plaintiff  demurred.  The  issues 
were  tried,  and  found  for  the  plain- 
tiff, and  afterwards  judgment  was 
given  for  the  defendant  on  the 
demurrer,  the  court  holding  the 
declaration  insufficient.  Held,  that 
the  plaintiff  was  not  entitled  under 
the  4th  Anne,  c.  16,  s.  5,  to  the 
costs  of  the  issues  found  for  him,  as 
no  issue  in  fact  had  been  found  for 
the  defendant  also  {Partridge  v. 
Gardner,  4  Ex.  303;  Jur.  Dig. 
1849,  p.  49).  To  a  count  of  trespass 
qu,  cl.  fr.  upon  three  closes,  the 
defendant  pleaded  several  pleas ;  the 
plaintiff  new  assigned  trespasses  ejr^ra 
viam  as  to  the  third  close,  to  which 
the  defendant  pleaded  not  guilty. 
The  defendant  had  a  verdict  upon 
some  of  the  issues,  with  respect  to 
the  first  and  second  closes,  and  the 
plaintiff  upon  others,  so  that  the  de- 
fendant succeeded  as  to  the  causes 
of  action  in  those  closes ;  the  plain- 
tiff had  a  verdict  with  one  farthing 
damages  upon  the  new  assignment. 
There  was  certificate  under  3  &  4 
Vict.  c.  24.  Held,  that  the  causes  o( 
action  in  that  count  were  divisible, 
and  that,  under  the  4  &  5  Anne^  c. 
16,  ss.  4,  5,  the  plaintiff  was  entitled 
to  the  costs  of  the  issues  found  for 
him  with  respect  to  the  causes  of 
action  in  the  first  and  second  closes ; 
but  that  he  was  deprived  of  all  costs 
by  3  &  4  Vict.  c.  24,  with  respect  to 
the  cause  of  action  for  trespasses  in 
the  third  close  {Sharling  v.  Loaring, 
1  Exch.  Rep.  375 ;  5  D.  &  L.  178  ; 
17  L.  J.  Exch.  32  ;  Jur.  Dig.  1848, 
p.  53).  By  one  statute  the  defendant 
is  punished  for  pleading  pleas  which 
he  cannot  support,  and  by  the  other 
the  plaintiff  is  punished  for  bringing 
a  frivolous  action  in  which  he  suc- 
ceeds {lb.).  The  New  Rules,  H.  T., 
17  Vict.,  substituted  for  the  rules  of 
Will.  4,  as  the  following  rule  (62) : 
•*  When  issues  of  law  and  fact  are 
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Judge's  LXXXII.  No  rule  of  court  for  leave  to  plead 

^eSaeve-   several  matters  shall  be  necessary  where  a  judge's 
^aimattere  order  has  been  made  for  the  same  purpose  (a). 


raised,  the  costs  of  the  several  issues, 
both  in  law  and  in  fact,  will  follow  the 
finding  or  judgment,  and  if  the  party 
entitled  to  the  general  costs  of  the 
cause  obtain  a  yerdict  on  any  mate- 
rial issue,  he  will  also  be  entitled  to 
the  general  costs  of  the  trial ;  but  if 
no  material  issue  in  fact  be  found 
for  the  party  otherwise  entitled  to 
the  genera]  costs  of  the  cause,  the 
costs  of  the  trial  shall  be  allowed  to 
the  opposite  party/'  The  first  clause 
leaves  the  question  as  to  issues  on  seve- 
ral pleas,in  substance  as  it  was  before, 
subject  to  the  distinction  drawn  in 
the  second  part  of  the  rule  between 
the  general  costs  of  the  cause  and 
costs  of  the  trial. 

(a)  Where  a  plaintiff  has  consented 
to  a  T\Ae  to  plead  several  matters,  the 
court  wHl  not  entertain  an  application 
to  set  aside  any  of  these  pleas  {Howen 
V.  Carr,  5  Dowl.  305,  Ex).  A  plea  of 
ttunquam  indebitatus,  as  to  all  except 
a  certain  sum,  and  a  tender  of  that 
sum,  does  not  require  a  rule  to  plead 
several  matters  (Arc?ier  v.  Garrard, 
3Mee.&W.63;6Dowl.l32).  Where 
a  defendant,  who  had  obtained  a 
judge's  order  to  plead  several  mat- 
ters, moved  the  court  for  leave  to 
add  further  pleas»  which  the  judge ^ 
had  refused,  it  is  not  necessary  to 
bring  the  ride  to  plead  several  mat. 
ters  before  the  court  (Smith  v, 
Goldawortky,  11  Law  J.,  Q.  B.  151 ; 
1  Dowl.  N.  S.  288).  Where  a  de- 
fendant had  pleaded  to  same  cause  of 
action  two  pleas,  of  which  one  was 
disallowed,  and  he  then  pleaded 
them  to  different  parts  of  it,  the 
court  would  not  set  them  aside 
(Daniels  v.  Lewis,  1  D.  N.  S.  844). 
The  court  will,  in  their  discretion, 


under  statute  4  Anne,  c.  16,  allow  a 
party  ,to  plead  several  matters, 
though  a  judge  at  chambers  has 
disallowed  the  pleas,  as  being  in 
apparent  violation  of  the  new  rules 
(Pym  V.  Grazebrook,  3  Man.  &  G. 
863 ;  16  Uw  J..  C.  P.  112 ;  1  Dowl. 
N.  S.  489) ;  nor  need  the  previous 
application  be  noticed  in  the  rule 
(Johnstone  v.  Knowte,  1  D.  N.  S. 
30).  See  an  instance  of  such  an  appli- 
cation since  the  act,  Graham  v. 
Furber,  2  N.  C.  L.  Rep.  11,  u.  (b). 
Where  pleas  are  pleaded  which  do 
not  correspond  with  the  abstract 
delivered  with  the  summons  to 
plead  several  matters,  the  proper 
mode  of  taking  the  objection  is  by 
motion  to  strike  out  the  pleas 
(Flight  V.  Smale,  4  C.  B.  766; 
DunmoreY,  Tarleton,  1  N.  C.  L.  Rep. 
19).  In  an  action  for  calls,  the 
declaration  stated  that  the  board  of 
directors  met  to  make  a  call ;  that 
another  board  of  directors  met  to 
determine  how  notice  of  a  call 
should  be  given;  and  that  another 
board  met  to  determine  when  the 
call  should  be  paid.  The  abstract 
of  the  fifth  plea  was,  that  the  persons 
alleged  as  having  made  the  call  did 
not  constitute  a  board  of  directors. 
The  plea  was,  that  the  persons  in 
the  declaration  mentioned  as  consti- 
tuting a  board  of  directors  did  not 
constitute  such  board.  Held,  that 
judgment  signed  by  the  plaintiff,  on 
the  ground  of  a  variance  between 
the  abstract  and  the  plea,  was  regular 
( Wills  V.  Robinson,  19  Law  J.,  Ex. 
249;  5  Ex.  302).  In  debt,  the 
defendant  having  obtained  a  rule  to 
plead  two  pleas  to  part  of  the 
demand,  and  nunquam  indebitatus 
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LXXXIII.  All  objections  to  the  pleading  of  Objections 
seyeral  pleas,  replications,  or  subsequent  pleadings,  toSe*hea!T 
or  seyeral  avowries  or  cognizances,  on  the  ground  on  snmraons 
that  they  are  founded  on  the  same  ground  of  an-  severaa  mat- 
swer  or  defence,  shall  be  heard  upon  the  summons  *®"* 
to  plead  several  matters  {a), 

LXXXIV.  The  following  pleas,  or  any  two  or  Certain 
moste  of  them,  may  be  pleaded  together  as  of  course,  Ji^pf^d^ 
without  leave  of  the  court  or  a  judge ,  that  is  to  together 
say,  a  plea  denying  any  contract  or  debt  alleged  in  iSive  °* 
the  declaration ;  a  plea  of  tender  as  to  part ;  a 
plea  of  the  Statute  of  Limitations,  set-off,  bank- 
ruptcy of  the  defendant,  discharge  under  an  insol- 
vent act,  plenS  administravit,  plene  administravit 
prcBteVy  infancy,   coverture,  payment,  accord  and 
satisfaction,  release,  not  guilty,  a  denial  that  the 
property  an  injury  to  which  is  complained  of  is  the 
plaintiff's,  leave  and  licence,  son  assault  demesne, 
and  any  other  pleas  which  the  judges  of  the  said 
superior  courts,  or  any  eight  or  more  of  them,  of 
whom  the  chief  judges  of  the  said  courts  shall  be 
three,  shall  by  any  rule  or  order,  to  be  from  time 
to  time  by  tnem  made  in  term  or  vacation,  order 
or  direct  (b), 

LXXXV.  The  signature  of  counsel  shall  not  be  Signature 
required  to  any  pleading.  of  counsel. 

LXXXVI.  Except  in  the  cases  herein  specifi- Eor  piei^ 
cally  provided  for,  if  either  party  plead  several  matters 
pleas,  replications,  avowries,  cognizances,  or  other  J^^^**' 


to  the  residue,  by  mistake  pleaded  acts  (Field  v.  Sawyer ^   1 7  Law  J., 

turn  astumpHt  to  such  residue,  with  C.  P.  211 ;   see  sect.  222).    Leave 

the  other  pleas.  The  plaintiff  signed  has  been  given  to  add  pleas  even 

judgment  generally  :  held  irregular  after  demurrer  (Smart  y.  Sandert,  3 

(HoUiday  v.   Bohn,  3  Man.  &  G.  C.  B.  380). 

115).   A  plea  is  not  to  be  disallowed         (a)  This  clause  does  not  prevent 

because  it  is  bad  in  law ;  the  ques-  a  subsequent  appHcation  to  the  court 

tion  is,  whether  it  contains  a  distinct  (Griffith  v.  Selby,  22  Law  J.  261). 
subject-matter  of  defence  (Bultey  v.         (b)  The  first  part  of  the  sectiou, 

FoiukeSf  9  Law  J.,  Ex.  185).      A  down  to  the  word  "  coverture/' is  a 

plea  might  be  added  even  after  issue,  re-enactment  of  Reg.  Gen.,  Trin.  T. 

and  notice  of  trial  even  before  the  1  Will.  4,  c.  13.    The  rest  is  new. 
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pleadings,  without  leave  of  the  court  or  a  judge, 
the  opposite  party  shall  be  at  liberty  to  sign  judg- 
ment; provided  that  such  judgment  may  be  set 
aside  by  the  court  or  a  judge,  upon  an  affidavit  of 
merits,  and  such  terms  as  to  costs  and  otherwise  as 
they  or  he  may  think  fit  (a). 
One  new  LXXXVII.  One  new  assignment  only  shall  be 

oSya?*^    pleaded  to  any  number  of  pleas  to  the  same  cause 
lowed  in  re-  q{  action  (h)  ;  and  such  new  assignment  shall  be 


(a)  Where  to  the  whole  declara- 
tion the  defendant  pleads  nunquam 
indebitattts  as  to  all  hut  40/.,  and  a 
tender  as  to  that,  no  rule  to  plead 
double  is  necessary,  as  it  4s  hut  one 
plea  (Archer  v.  Garrard^  3  Mee.  & 
W.  63 ;  6  Dowl.  132 ;  7  Law  J., 
Ex.  12).  See  also  cases  cited  as  to 
pleading  several  matters,  in  note  to 
sect.  83.  By  clause  47  any  pleading 
will  he  taken  to  be  to  a^  which  is 
not  specified  to  he  as  to  part. 
Where  the  defendant  had  obtained 
leave  to  plead  several  matters  if  the 
pleas  delivered  differ  materially 
from  the  abstract,  the  plaintiff 
might  sign  judgment  before  the  act 
{Gabordi  y.HarmeTy  18  Law  J.,  Ex. 
168).  Though  it  has  been  held 
that  the  proper  course  is  to  apply 
to  strike  out  the  pleas  which  vary 
from  the  abstract  {Flight  v.  Smale, 
4  C.  B.  766) ;  and  it  is  so  now  (see 
Dunmore  v.  Tarleton,  1  N.  C.  L. 
Rep.  19).  Where  the  plea  delivered 
was  that  a  bill  had  been  given  for 
and  on  account  of  the  debt,  and  the 
abstract  was  that  it  had  been  taken 
in  satisfaction,  it  was  held  that  the 
plaintiff  was  entitled  to  sign  judg- 
ment (Hills  \*  Haymer,  2  Exch. 
323  ;  5  D.  &  L.  742). 

(b)  This  applies,  as  the  next  sen- 
tence shows,  to  actions  of  debt  as 
well  as  of  tort  (see  Hey  don  v.  Thomp- 
son, 1  A.  &  £.  210 ;  Alston  v.  Mills, 


9  A.  &  E.  248).  If  declaration  and 
plea  are  both  general,  one  claiming 
merely  a  certain  sum,  and  the  plea 
alleging  payment  of  all  moneys  in 
declaration  mentioned,  the  plaintiff, 
if  he  proves  a  balance,  can  recover 
it  without  new  assigning  (James  v. 
Lingham,  5  B.  N.  C.  553).  Plain- 
tiff  need  not  in  such  case  new  as- 
sign, where  the  defendant  cannot 
prove  any  payment  equal  to  the 
entire  amount  claimed  (7  Sc.  603). 
But  where  the  plaintiff  gives  credit 
for  a  sum  as  paid,  and  claims  the 
balance,  the  plea  of  payment  is  to 
be  taken  as  pleaded  to  it,  and  if 
payment  of  that  amount  is  proved, 
independently  of  the  credit  given, 
the  defendant  is  entitled  to  the  ver- 
dict (Eastwick  v.  Harman^  6  Mee. 
&  W.  13  ;  8  D.  P.  C.  399).  In 
such  case  the  plaintiff  should  new 
assign.  A  general  plea  of  payment 
is  to  be  taken  as  pleaded  to  the  par- 
ticular sum  for  which  the  action  is 
brought;  and  where  the  claim  is 
for  a  balance  due  after  deducting 
the  payment  proved,  the  plaintiff 
may  recover  without  new  assign- 
ment (Per  Wightmau,  J.,  Dyte  v. 
Hawker,  3  D.  N.  S.  189).  There 
the  declaration  claimed  a  certain 
sum  of  15/.,  and  the  defendant 
pleaded  payment  of  it,  on  which  is- 
sue was  taken.  It  appeared  that 
the  plaintiff's  demand  had  been  30/, 
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consistent  with  and  confined  by  the  particulars  de-  spectofthe 
livered  in  the  action,  if  any  (a),  and  shall  state  that  of^ctfonf^ 


and  that  15/.  had  been  paid,  leaving 
a  balance  due  of  the  same  amount. 
The  jury  found  for  the  plaintiff  to 
that  amount,  and  the  court  held 
this  right;  for  that  the  question 
was,  whether  the  money  paid  was 
received  in  satisfaction  of  the  debt 
claimed  in  the  declaration ;  and  that 
a  new  assignment  would  have  been 
improper.  In  Kenningham  v.  Alu 
son,  2  D.  N.  8.  658 ;  12  Law  J.,  C. 
P.  3,  the  declaration  was  for  a  spe- 
cific sum  of  20/.  The  defendant 
pleaded  payment.  Issue  was  taken, 
and  it  appeared  that  he  had  paid 
60L,  but  the  debt  had  been  75/. 
Held,  that  the  verdict  was  rightly 
returned  for  the  balance,  and  that 
there  was  no  necessity  to  new  as- 
sign ;  that  it  was  for  a  sum  beyond 
that  already  paid  that  he  had 
brought  his  action.  But  where  the 
plaintiff  gave  credit  in  his  declara- 
tion for  a  particular  sum  paid,  and 
claims  the  residue,  he  is  bound  on 
the  general  issue  to  prove  the  exist* 
ence  of  a  debt  originally  exceeding 
the  amount  so  paid  {Price  v.  Rees^ 
11  Mee.  &  W.  576).  And  where 
the  plaintiff  declared  generally  for 
work,  and  the  plea  was  a  special 
one  of  payment  of  all  work  done 
under  a  certain  contract,  on  which 
the  plaintiff  took  issue,  it  was  held 
that  he  could  not  give  evidence  of 
extras,  and  should  have  new  assigned 
{Rogers  v.  distance,  1  Q.  B.  77). 
And,  jper  Denman,  C.  J.:  "Where 
declaration  and  plea  are  both  gene- 
ral, and  plaintiff  by  his  particulars 
pdnts  to  a  balance,  defendant  will 
not  have  the  verdict  merely  on 
proving  payment  of  a  sum  equal  to 
Uie  amount  proved  by  plaintiff;  for 


the  issue  there  is  on  payment  of  the 
demand  in  the  declaration  men- 
tioned, and  plaintiff  need  not  new 
assign,  both  parties  being  apprised 
of  what  they  came  to  try.  But 
where  the  declaration  is  general, 
and  the  plea,  as  in  this  case,  nar- 
rows it,  there  should  be  new  assign- 
ment, if  the  plaintiff  contend  that  the 
defendant  has  wrongly  pointed  the 
declaration ;  the  plea  on  its  face  show- 
ing that  it  has  not  hit  the  declara- 
tion." 

(a)  Particulars  are  required  to 
restrain  the  generality  of  declaration 
by  limiting  proof,  but  it  forms  no 
part  of  record  {Dempster  v.  PamelU 
4  Sc.  N.  R.  30;  3  M.  &G.  375; 
1  D,  N.  S.  168 ;  Higgirn  v.  Ede,  15 
Mee.  &  W.  76).  In  indebitatus  ac- 
tions particulars  are  required  by  rule; 
it  is  sufficient  to  state  aggregate  sums 
for  various  items  of  work  done  by  a 
surveyor  {Higgins  v.  Ede,  15  Mee. 
&  W.  76) ;  or  engineer  {Rennie  v. 
Beresfm^d,  ib.  78;  3  D.  &  L.  464  ; 
15  Law  J.,  Ex.  78.  It  is  not,  how- 
ever, enough  to  say  simply  so  much 
is  claimed  for  surveying  so  many 
miles ;  but  after  issue  joined,  the 
court  will  not  order  further  and  better 
{Irving  v.  Baker,  15  Law  J.,  Q.  B. 
322).  The  plaintiff  must  give  the 
best  particulars  he  reasonably  can 
without  disclosing  mere  evidence  or 
matter  of  detailed  account.  As  to 
the  particulars  to  be  deemed  annexed 
to  the  record,  when  further  and 
better  have  been  given,  and  the 
latter  omit  credits  for  payments 
given  by  the  former,  see  Boulton  v. 
Prichard,lb  Law  J., Q.B. 356, which 
case  rather  modified  the  previous 
ones,  as  too  lax.    In  an  action  by  a 
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the  plaintiff  proceeds  for  causes  of  action  different 
firom  all  those  which  the  pleas  profess  to  justify  (a), 
or  for  an  excess  over  and  above  what  all  the  defences 
set  up  in  such  pleas  justify,  or  both. 


sworn  broker  for  the  price  of  scrip 
bought  for  the  defendant,  the  parti- 
culars should  state  the  names  of  the 
persons  from  whom,  the  price  at 
which,  and  the  times  when  the 
scrip  were  bought  (Berkley  v.  De 
Vere,  15  Law  J.,  Q.  B.  323).  If 
the  particulars  claim  at  so  much  per 
annum,  the  plaintiff  is  not  entitled 
to  recover  by  commission.  The 
question  in  such  cases  is  not  whether 
the  particulars  have  actually  misled, 
but  whether  they  were  calculated  to 
mislead  (Law  v.  Thompson,  15  Law 
J.,  Ex.  334).  See  as  to  moneys 
paid,  &c.,  Archbutt  v.  Pennell,  I  D. 
&  L.  318.  In  actions  of  trespass 
the  court  will  not  grant  particulars 
on  the  mere  affidavit  of  defendant 
that  he  has  read  the  declaration, 
and  from  the  general  nature  and  form 
thereof  he  is  unable  to  ascertain  the 
grievance  on  which  the  plaintiff  in- 
tends to  rely;  and  some  special  ground 
must  be  shown  as  a  reason  for  grant, 
ing  the  rule  (Horlock  v.  Lediard,  10 
Mee.  &  W.  677;  2  D.  N.  S.  277). 
So  in  any  special  actions  (Pylee  v. 
Stevens,  8  D.  P.  C.  871 ;'  6  Mee.  & 
'W.813).  As  to  effect  in  such  actions, 
see  Moss  v.  Smith,  8  D.  P.  C.  537. 
In  action  for  false  representation  of 
solvency,  particulars  not  granted  of 
sums  paid  by  debtor  to  plaintiff  in 
respect  of  the  goods  supplied.  Loch 
V.  Handley,  13  Jur.  962 ;  4  Exch. 
486 ;  19  Law  J.,  Ex.  29. 

(a)  As  to  new  assignments,  see 
Lowethy.  Smith,  12  Mee.  &W. 558 ; 
Worth  V.  Terrington,  13  Mee.  &  W. 
781 ;  and  the  following  more  recent 


cases : — To  a  declaration  in  case 
for  obstructing  the  plaintiff^s  right 
to  get  clay  in  a  certain  close  by 
building  a  wall,  the  defendant 
pleaded  as  to  the  wall  that  the 
soil  on  which  it  was  erected  was 
his,  that  it  was  on  the  edge  and 
boundary,  and  that  the  clay  under  it 
was  worked  out;  plaintiff  replied, 
traversing  that  the  clay  was  worked 
out,  and  new  assigned  that  the 
plaintiff's  right  extended  to  the 
ground  on  the  other  side  of  the 
wall :  held,  that  the  plea  was  bad, 
and  that  the  new  assignment  was 
good  (Grove  v.  Withers,  4  Ex.  875). 
Declaration  for  entering  plaintiff's 
shop  and  apartments;  plea,  leave  and 
licence  to  enter  the  shop,  averring 
the  shop  and  rooms  to  be  one  shop, 
and  that  the  stay  was  a  reasonable 
time.  Replication,  taking  issue  on 
the  plea  and  new  assignment,  that 
the  defendant  stayed  a  longer  time 
and  entered  other  rooms :  held,  that 
a  demurrer  hereto  was  frivolous 
(Harvey  v.  Lankester,  14  Jur.  982; 
see  Merston  v.  Coomhes,  19  Law 
J.,  C.  P.  336).  In  Loweth  v.  Smith, 
12  Mee.  &  W.  582,  and  Worth  v.  Ter- 
rington, 13,  ib.,  it  was  laid  down,  in 
accordance  vdth  all  the  cases,  that 
time  and  space  were  equally  divisi- 
ble, so  that  as  a  plea  of  justifica- 
tion only  covered  the  time  or  space 
which  would  be  reasonable  if  the 
cause  of  justification  were  true,  the 
plaintiff  might  traverse  it,  and  also 
new  assign,  excess.  The  following 
recent  case  illustrates  the  necessity 
for  new  assignment : — In  trespass  to 
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liXXXVIII.  No  plea,  which  has  already  been  Pleas  not  to 
pleaded  to  the  declaration,  shall  be  pleaded  to  such  ^  "^P^a*^- 


land,  the  locus  in  qtto  ought  to  he 
designated  hy  dbuttaUy  or  other 
description,  as  it  -stood  at  the  time 
of  the  trespass,  and  not  at  the  time 
of  the  declaration.  In  an  action  hy 
a  reversioner,  the  locw  in  quo  was 
described  in  the  declaration  as 
**  abutting  on  the  south  and  east  on 
a  dose  in  the  occupation  and  posses- 
sion of  the  defendants.''  The  de- 
fendants (a  railway  company)  plead- 
ed that  they  took  possession  of  part 
of  the  said  close  abutting  on  the 
south  on  the  fence  of  their  railway, 
under  the  provisions  of  the  8  &  9 
'^^ct.  c.  20,  ss.  32,  33,  which  was 
the  trespass  complained  of.  It  ap- 
peared at  the  trial  that,  at  the  time 
the  trespass  was  committed,  the 
dose  in  question  abutted  on  the 
fence  of  the  railway,  but  that  after- 
wards the  defendants  took  posses- 
sion of  and  purchased,  under  the  pro- 
visions of  the  above  act,  a  small  part 
of  it  adjoining  the  railway,  so  that  the 
plaintiff's  description  was  correct  at 
the  time  of  the  declaration,  but  not 
at  the  time  of  the  trespass:  held, 
that  the  plaintiff,  not  having  new 
assigned,  was  not  entitled  to  recover 
{Hun\/rey  v.  The  London  and  North- 
Wentem  Railway  Company,  22  Law 
J^  Ex.  149).  The  question  as  to 
the  necessity  for  new  assignment  is 
dosely  connected  with  that  of  the 
distributive  character  of  a  pleading, 
as  to  which  see  sect.  75  and  notes. 
The  question  has  been  much  illus- 
trated in  recent  cases.  In  Adamsy, 
Andrews,  20  Law  J.,  Q.  B.  33,  to  a 
declaration  complaining  of  disturb- 
ances in  plaintiff's  pew  on  the  1st  of 
January,  1849,  and  on  divers  other 
days  and  times,  the  defendant 
pleaded,  thirdly,  leave  and  hcence 


generally ;  and  fourthly,  that  before 
any  of  the  trespasses  it  was  agreed 
between  the  plaintiff  and  the  de- 
fendant and  J.  A.,  the  church- 
wardens of  the  said  parish,  that  the 
defendant  and  J.  A.  should  partition 
the  said  pew  into  two  small  pews, 
and  should  have  full  Ucence,  by 
themselves  or  others,  to  enter  and 
continue  in  one  of  such  small  pews 
during  divine  service ;  and  that  the 
said  defendant  and  J.  A.  did,  in 
pursuance  of  the  agreement  and 
licence,  so  divide  the  pew,  and 
commit  the  other  alleged  grievances* 
as  the  defendant  lawfully  might.  To 
the  third  plea,  so  far  as  related  to  the- 
grievances  committed  before  the  8th 
of  February,  1849,  the  plaintiff  re- 
pUed  by  a  general  denial ;  and  to 
the  residue  of  the  grievances,  that 
before  they  were  committed  the 
plaintiff  .revoked  the  said  alleged 
leave  and  licence.  To  the  fourth 
plea  the  plaintiff  repUed  as  to  the 
grievances  before  a  certain  day,  the 
8th  of  January,  1849,  that  there  was 
no  such  agreement  as  alleged ;  and 
as  to  the  residue  of  the  grievances, 
a  revocation  of  the  Ucence  in  that 
plea  alleged  :  held,  that  the  third  plea 
was  in  its  nature  divisible ;  secondly, 
that  the  fourth  plea  was  not  divisible 
in  its  nature,  and  that  the  replication 
as  to  its  latter  part  was  an  ill-pleaded 
new  assignment.  And,  per  Patteson, 
J.,  in  giving  the  judgment  of  the 
court :  "  As  to  the  third  plea,  the  de- 
claration complains  of  many  acts  at 
different  times.  The  plea  sets  out 
a  general  affirmative  justification  of 
them  all,  not  by  way  of  alleging  one 
single  fact  which  would  be  an  answer 
to  them  all,  but  by  a  general  allega- 
tion, which  may  mean  dther  one 


Digitized  by 


Google 


192 


THE  COMMON  LAW  PROCEDURE  ACT  OP  1852. 


new  assigoment,  except  a  plea  in  denial,  unless  by 
leave  of  the  court  or  a  judge ;  and  such  leave  shall 


licence  extending  to  all  the  acts 
which  the  plaintiff  can  prove,  or 
several  and  repeated  licences,  each 
confined  to  one  or  more  of  these 
acts.  The  plea,  therefore,  is  in  its 
nature  divisible.  The  first  part  of 
the  replication  might  have  stood  as 
it  is,  denying  the  plea  as  to  those 
grievances  to  which  it  professes  to 
apply  itself,  and  the  plaintifiT  might 
have  gone  on,  in  the  second  part  of 
the  replication,  to  have  admitted  the 
plea  as  to  the  residue  of  the  alleged 
grievances,  and  entered  a  nolle  pro- 
sequi; or  might,  as  to  them,  have 
new  assigned  excess  beyond  the 
terms  of  the  licence.  We  think  that 
under  a  replication  of  de  injurid  the 
plaintiff  would  be  at  liberty  to  show 
a  revocation  of  any  licence  that  had 
been  given,  and  to  recover  damages 
for  grievances  committed  since  that 
revocation;  but  we  also  find  that 
this  form  of  replying  a  revoca- 
tion is  given  in  the  books  of  prece- 
dents. It  is  a  confession  of  the 
existence  of  a  licence  at  one  time 
for  acts  of  such  a  nature  as  are  com- 
plained of  in  the  declaration,  and 
justified  by  the  plea,  and  in  avoid, 
ance,  by  showing  the  determination 
of  that  licence.  It  does  not  in  any 
way  embarrass  the  defendant,  but, 
on  the  contrary,  informs  him  more 
distinctly  of  the  ground  on  which 
the  plaintiff  denies  the  existence  of 
a  licence  as  to  those  grievances  to 
which  it  is  applied.  The  fourth 
plea  states  a*  special  agreement,  and 
the  defence  set  up  in  this  plea  is  not 
of  a  divisible  nature;  the  whole 
defence  is  based  on  the  existence  of 
the  agreement,  a  single  and  indivisi- 
ble fact.  If  the  agreement  be  tra- 
versed and  the  issue  found  for  the 


plaintiff,  the  whole  plea  foils  to  the 
ground.  The  replication  has  at- 
tempted to  divide  this  indivisible 
plea,  and  is  manifestly  inconsistent 
upon  the  face  of  it;  first  denying 
the  agreement,  then  admitting  it, 
and  alleging  that  the  licence  under 
it  was  revoked!  The  plaintiff  should 
have  simply  denied  the  agreement 
by  his  replication ;  and  if  there  was 
no  such  agreement,  the  defendant 
must  fail  altogether  on  the  fourth 
plea.  But  if  the  plaintiff  was  ap- 
prehensive  that  such  an  agreement 
would  be  proved,  and  was  bringing 
his  action  for  grievances  not  covered 
by  it,  either  because  they  were  com- 
mitted prior  to  the  existence  of  the 
agreement  or  after  it  was  at  an  end, 
by  being  revoked  or  rescinded,  he 
should  have  new  assigned  those 
grievances  not  covered  by  it.  The 
plea  is  pleaded  expressly  as  to 
alleged  grievances  committed  sub- 
sequent to  the  agreement.  The 
plaintiff  has  no  right  to  alter  the 
subject-matter  by  which  the  plea  is 
pleaded,  which  he  plainly  does,  if,  by 
denying  the  agreement  as  to  some  of 
the  grievances  he  means  to  say  that 
those  grievances  were  committed 
prior  to  and  when  the  agreement 
did  not  exist.  His  course  plainly  was 
to  have  new  assigned  that  he  brought 
his  action  not  only  for  the  grievances 
mentioned  in  the  plea,  but  also  for 
others  committed  prior  to  the  al- 
leged agreement,  if,  in  fact,  he  seeks 
to  set  up  any  such  grievances.  So 
if  he  meant  to  set  up  grievances 
subsequent  to  the  revocation  or  re- 
scinding of  the  agreement,  he  should 
have  new  assigned  that  the  agree- 
ment was  revoked  or  rescinded,  and 
that  he  brought  his  action  not  only 
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only  be  granted  upon  satisfactory  proof  that  the 
repetition  of  such  plea  is  essential  to  a  trial  on  the 
merits  (a), 

LXXXIX.  The  form  of  a  demurrer,  except  in  Form  of  de- 
the  cases  herein  specifically  provided  for  (6),  shall  jXdIJS'* 
be  as  follows,  or  to  the  like  effect : —  demurrer. 

"  The  defendant,  by  his  attorney  [or,  in  per- 
son, ^c,  oTf  plaintiff]  says,  that  the  declaration 
[or  plea,  ^c.J  is  bad  in  substance ; " 
and  in  the  margin  thereof  some  substantial  matter 
of  law  intended  to  be  argued  shall  be  stated  (c)  ; 
and  if  any  demurrer  shall  be  delivered  without  such 
statement,  or  with  a  frivolous  statement,  it  may  be 
set  aside  by  the  court  or  a  judge,  and  leave  may  be 


for  the  grievances  mentioned  in  the 
plea,  but  also  for  others  committed 
after  such  revocation  or  rescinding ; 
just  as  in  the  case  of  a  plea  of  right 
of  way,  the  plaintiff  may  deny  the 
existence  of  the  way  in  his  replica- 
tion, and  new  assign  that  he  brought 
his  action  also  for  trespassing  out  of 
the  alleged  way.  So  in  this  case,  if 
he  had  adopted  the  grievances  men- 
tioned in  the  plea  as  those  of  which 
he  complained,  and  merely  denied 
the  agreement,  no  new  assignment 
would  have  been  necessary;  but  if 
he  wishes  to  include  grievances  not 
covered  in  the  agreement,  supposing 
it  to  have  existed,  he  must  new 
assign,  otherwise  he  is  replying  to 
something  which  is  not  contained  in 
the  plea."  Thus  in  trespass — plea, 
right  to  dig,  and  justification  under 
it,  issue,  defendant  not  bound  to 
show  that  trespass  was  in  exercise 
of  right,  plaintiff  should  have  new 
assigned  {Glover  v.  Dixotif  2  C.  L. 
316). 

(a)  The  effect  will  be,  the  Com- 
missioners say,  that  if  the  defendant 
pleads  but  one  defence  at  first  (t.  e., 
to  the  whole),  and  the  plaintiff  new 


assigns,  the  defendant  may  then 
plead  his  next  defence,  and  so  on, 
putting  each  defence  once  and  once 
only  on  the  record ;  Imt  if  the  de- 
fendant plead  all  his  defence  in  the 
first  instance,  which  is  the  usual 
course,  the  plaintiff  will  new  assign 
once  for  all,  and  the  defendant  will 
be  driven  to  deny  the  causes  of  action 
newly  assigned,  or  pay  money  into 
court.  In  Evans  v.  Corporation  of 
Birmingham^  (reported  1  N.  C.  L. 
Rep.  858,  but  not  on  this  point), 
Crompton  J.  refused  leave  to  de- 
fendants to  repeat  to  new  assign- 
ment  plea  similar  to  those  to  decla- 
ration, but  under  another  act. 

ih)  See  sects.  50  &  51,  and  see 
Parker  v.  Denistoun,  20  Law'  J., 
Ex.  278. 

(c)  There  is  no  variance  in  sub- 
stance between  this  section  and  the 
Rules,  Hil.  T.  4  W.  4,  r.  14 ;  see  as 
to  points  for  argument,  &c..  Smith  v. 
Monteith,  13  Mee.  &  W.  22  ;  Bonzi 
V.  Stewart,  7  Man.  &  G.  746 ;  Scotf 
V.  ChapelloWf  4  Man.  &  G.  336; 
Wade  V.  Simeon,  2  C.  B.  342; 
Wilder  v.  Stevens^  15  Mee.  &  W. 
208. 
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given  to  sign  judgment  as  for  want  of  a  plea  (a)  ; 
and  the  form  of  a  joinder  in  demurrer  shall  be  as 
follows,  or  to  the  like  effect : — 

"  The  plaintiff  [or,  defendant]  says  that  the 
declaration  [or,  plea,  ^c,"]  is  good   in  sub- 
stance." 
XC.  Where  an  amendment  of  any  pleading  is  al- 
lowed, no  new  notice  to  plead  thereto  shall  be  ne- 
cessary ;  but  the  opposite  party  shall  be  bound  to 
plead  to  the  amended  pleading  within  the  time 
specified  in  the  original  notice  to  plead,  or  within 
two  days  after  amendment,  whichever  shall  last  ex* 
pire,  unless  otherwise  ordered  by  the  court  or  a 


(a)  As  to  what  is  "  frivolqus"  of 
course  the  law  is  essentially  altered 
hy  this  act.  It  has  already  been 
held  that  what  has  been  decided  to 
be  a  bad  demurrer  is  frivolous,  and 
of  course  it  has  always  been  held 
that  which  is  obviously  bad  is  frivo- 
lous ;  and  as  the  present  act  provides 
that  DO  causes  of  demurrer  shall  be 
allowed  at  all  which  before  the  act 
would  have  been  merely  causes  of 
special  demurrer,  it  is  apprehended 
that  it  follows  that  all  such  causes  of 
demurrer  as  have  been  decided  to  be 
only  special  are  now  frivolous;  ex- 
cept where  they  may  come  under  the 
implied  exception  of  pleadings  so  far 
ambiguous  as  to  make  them  calcu- 
lated to  prejudice  or  embarrass  the 
opposite  party,  in  which  case, though, 
strictly  speaking,  demurrer  will  not 
be  supportable  (see  sect.  50),  it 
might  not  be  set  aside  as  frivolous 
unless  the  other  party  agreed  to 
amend.  It  is  said  that  a  demurrer 
cannot  be  frivolous  which  is  arguable 
(per  Wightman,  J.,  Naters  v.  Sutton, 
10  Jur.  618).  But  it  is  obvious  that 
ft  demurrer,  to  be  arguable  under  this 
act,  must  be  something  substantial. 
And  on  the  other  hand  a  demurrer 


may  now  not  be  legally  arguable, 
and  yet  may  not  be  frivolous.  The 
cases  heretofore  decided  not  frivolous 
are,  of  course,  of  no  value  now ;  for 
even  a  good  special  demurrer  then 
may  now  be  frivolous.  See  in- 
stances of  special  demurrer  under 
the  old  system : — ^As  to  argumenta- 
tiveness, Smith  V.  Manwood,  13  Mee. 
&  W.  22 :  Gore  v.  Gibson ,  13,  ib. 
623 ;  Holmes  v.  Lock,  1  C.  B.  524  ; 
Jacobs  v.  Fisher,  ib,  718 ;  MuntzY, 
Foster,  6  Man.  &  G.  734 ;  Holt  ▼. 
MorreU,  11  Jur.  350).  So  as  to 
insufficiency,  Downes  v.  Green,  12 
Mee.  &  W.  481  ("duly  acted"); 
Butchery,  Stewart,  11  Mee.  &  W. 
857  C*  became  liable ;''  &c.) ;  Skkmer 
V.  Lambert,  4  Man.  &  6.  477 
("  that  money  was  due'') ;  Galloway 
T.  Jackson,  3  Man.  &  6.  960.  See 
as  to  ambiguity.  Smith  v.  Manwood, 
4  Mee.  &  W.  452  ;  Bleakley  v.  Jay, 
13  Mee.  &  W.  464;  Williams  ▼. 
Jarman,  13  Mee.  &  W.  128;  Stead 
v.  Poyer,  I  C.  B.  782;  Heenen  v. 
Evans,  3  Man.  &  G.  398.  As  to  the 
jurisdiction  of  a  judge  to  set  aside 
demurrer  as  frivolous,  it  is  so  bene- 
ficial that  the  court  will  not  encou- 
rage applications  calling  on  them  to 
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judge  (a) ;  and  in  case  the  amended  pleading  lias 
been  pleaded  to  before   amendment,  and  is  not 
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interfere  with  it  {Lane  v.  Ridley  ^  10 
Q.  B.  479).  And  see  Padwick  v. 
Turner 1 11  Q.  B.  124,  as  an  instance, 
(a)  This  section  applies  to 
amendment  before  trial,  as  sect. 
222  does  to  amendment  after  trial. 
By  an  old  rule  of  the  Court  of 
Queen's  Bench,  Trin.  T.,  5  &  6  Geo. 
2,  where  the  declaration  is  amended, 
the  defendant  shall  have  two  days, 
exclusive  of  the  day  on  which  the 
amendment  is  actually  made,  to  alter 
his  plea  or  plead  de  notfOy  unless 
otherwise  ordered  by  the  court  or 
judge  granting  leave  for  the  amend- 
ment. By  a  rule  of  Easter  T.,  1 
Will.  4,  in  the  Common  Pleas,  that 
eourt  adopted  the  same  practice. 
And  Reg.  Gen.,  HU.  T.,  2  WiU.  4, 
applying  to  all  the  courts,  was  similar 
in  substance  to  this  cUuse.  With 
respect  to  modern  cases  it  may  be 
stated  that,  while  the  courts  have 
been  disposed  to  assist  in  order  that 
justice  may  be  done,  it  is  usual  in  the 
order  for  amendment  to  impose 
terms  whereby  the  opposite  party 
shall  not  be  prejudiced  in  point  of 
time  for  taking  the  next  step  after 
the  amendment.  The  terms  of 
{heading  issuably  are  waived  by  a 
subsequent  amendment  of  the  deda*- 
ration  {Huit  v.  GUei,  11  Mee.  &  W. 
756 ;  Rithworth  v.  Dawes,  16  Mee. 
&  W.  440;  Children  v.  Manning,  8 
Dowl.  120;  Chapman  v.  Giles,  1  D. 
&  L.  389).  On  the  amendment  of 
the  declaration  after  plea  it  has  been 
held  that  the  defendant  has  no  right 
to  plead  denovo,  unless  it  forms  part 
of  Uie  judge's  order  (Cotftiw  v.  Aaron^ 
5  8c  595).  Where  the  defend- 
ant, having  pleaded  an  amendment  of 
tha  declaration,  was  ordered  with 
liberty  to  plead  de  novo,  the  court 


held  that,  if  the  defendant  did  not 
plead  de  novo,  the  former  pleas 
should  stand  if  applicable  to  the 
amended  declaration  {Fagg  v.  Bors- 
ley,  I  C.  8c  M.  770;  2  Dowl.  107 ; 
3  Tyrw.  905).  Where  the  plaintiff 
obtained  an  order  to  amend  his  decla- 
ration, to  which  the  defendant  had  de- 
rourred,andthe  latter  at  thesametime 
obtained  an  order  for  time  to  plead, 
that  time  was  calculated  from  the 
time  that  the  plaintiff  amended,  and 
not  from  the  date  of  the  order  for 
time,  although  the  latter  order  did 
not  refer  to  the  former  (Davies  v. 
Stanley,  8  Dowl.  433).  If  a  plaintiff 
takes  out  a  summons  to  amend  the 
declaration,  the  defendant  has  a  right 
to  presume  it  will  be  followed  up  by 
a  peremptory  summons,  and  there- 
fore it  will  operate  as  a  stay  of  pro- 
ceedings for  one  day,  consequently 
where  the  time  for  pleading  was  out 
on  the  day  on  which  the  peremptory 
summons  could  have  been  made  re- 
tumable,  a  judgment  signed  for  want 
of  a  plea  on  the  next  day  was  held 
irregular  (Hodgson  v.  Caley,  8  Dowl. 
318) ;  and  where  after  demurrer  the 
plaintiff  amends  his  declaration  and 
pays  costs,  the  den\urrer  is  at  an  end 
and  the  defendant  has  two  days' 
time  to  plead  ne  novo  to  the  amended 
declaration ;  but  where  a  declaration 
is  amended  after  plea,  the  defendant 
cannot  in  this  court  plead  de  novo 
without  an  order  for  that  purpose 
(Smith  V.  Heame,  1  D.  A  L.  992 ; 
12  Mee.  &  W.  715 ;  13  Law  J.,  Ex. 
231).  See  as  to  amendment  after 
issue  joined,  Warner  v.  Blackloek, 
10  Jur.  717.  Nothing  is  said  in  this 
section  as  to  costs  or  terms  of 
amendment;  and  it  applies  only  to 
pleadings.  As  to  amendments  or 
k2 
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pleaded  to  de  novo  witbin  two  dajs  after  amend- 
ment, or  within  such  other  time  as  the  court  or  a 
judge  shall  allow,  the  pleadings  originally  pleaded 
thereto  bhall  stand  and  be  considered  as  pleaded 
in  answer  to  such  amended  pleading  {a). 


other  proceedings  under  the  act,  and 
as  to  terms,  see  sect.  222.  And  see 
also  Common  Law  Procedare  Act  of 
1854,  sect.  91. 

(a)  It  has  recently  been  held  that 
although  delay  may  be  a  ground  for 
refusing  leaye  to  amend  the  declara- 
tion on  the  eye  of  the  trial,  it  is  no 
ground  for  ultimately  refusing  it, 
unless  it  would  involve  some  preju- 
dice to  the  defendant,  as  by  reason 
of  the  expected  absence  or  death  of 
a  witness.  And,  except  under  such 
special  circumstances,  the  court  will 
allow  the  plaintiff  amendment  at  any 
time  before  trial,  on  the  usual  terms. 
In  an  action  on  a  contract  guaran- 
teeing repayment  of  the  costs  of 
proceedings  by  the  plaintiff  for  re- 
covery of  a  debt,  averment  that  after 
proceedings  by  the  plaintiff,  in  an 
action,  at  his  own  costs,  to  judgment, 
there  being  no  execution  or  satisfac- 
tion, plaintiff  instituted  proceedings 
at  his  own  cost,  in  bankruptcy,  and 
then  found  that  there  were  no  assets, 
breach,  non-payment  of  the  said 
several  expenses;  plea,  as  to  the 
expenses  of  the  action,  payment  into 
court;  as  to  the  proceedings  in 
bankruptcy,  that  they  were  not 
reasonable;  and  to  the  same  (by 
leave  of  a  judge)  a  demurrer;  an 
application  by  the  plaintiff  a  week 
before  trial  for  leave  to  amend  by 
inserting  an  allegation  that  the  pro- 
ceedings in  bankruptcy  were  atf  the 
request  of  the  defendant,  having 
been  refused  on  the  ground  of  delay ; 
the  action  having  been  begun  in 
November,  1853,  the  plaintiff  having 
taken  no  other   proceedings  untU 


May,  having  been  ruled  to  proceed 
at  every  stage;  having  replied  in 
February,  and  though  admitting  that 
he  had  been  aware  of  the  fact  (d  the 
alleged  request  in  that  month,  not 
having  made  the  application  until 
March:  held,  1.  That  the  application 
was  rightly  refused  at  chambers,  on 
the  ground  of  delay.  2.  That  the 
delay  was  now  no  answer  to  the 
application,  no  injustice  or  inconve- 
nience being  suggested  as  likely  to 
arise  to  the  defendant  from  acceding 
to  it.  3.  That  it  being  doubtful 
whether  the  amendment  to  the 
original  count  would  not  be  either 
ineffective  or  unnecessary,  the  proper 
course  was  to  strike  out  of  the  count 
so  much  as  related  to  the  proceedings 
in  bankruptcy,  and  add  a  second 
count  ( Tricket  v.  Jamum,  C.  B.,  voL 
2,  p.  716).  A  judge  always  could 
allowamendment  withoutcosts  ( Tern- 
Hfuon  V.  Bollard,  4  Q,  B.  512 ;  and 
see  sect.  22).  After  general  demurrer 
to  a  declaration,  and  leave  to  amend 
on  the  usual  terms,  the  amount  of 
costs  must  depend  on  the  course  de. 
fendant  means  to  adopt  as  to  demur- 
ring or  pleadings  over  to  amended  de. 
claration  {Metcaffe  v.  Booth,  18  Law 
J.,  Q.  B.  247.)  And  so,  as  to  time,  a 
demurrer  may  stand  with  an  amend- 
ed declaration,  a  plea  may  not,  per 
Alderson,  B.  {Heame  v.  Smiih,  12 
Mee.  &  W.  715).  Where  a  plaintiff 
after  notice  of  trial  (on  an  issue  of 
not  guilty),  and  shortly  before  trial, 
had  leave  to  amend  on  payment  of 
costs,  andthedeclaration,  as  amended, 
was  redelivered,  and  a  demurrer  was 
then  delivered,  and  afterwards  costs 
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JExamples  of  Pleading, 

And  whereas  it  is  desirable  that  examples  should 
be  given  of  the  statements  of  causes  of  action^ 
and  of  forms  of  pleading;  be  it  enacted  as  fol- 
lows: 

XCI.  The  forms  contained  in  the  schedule  (B.)  Forms  in 
to  this  act  annexed  shall  be  sufficient,  and  those  JjJ^£® 
and  the  like  forms  may  be  used,  with  such  modi-  adopted, 
fications  as  may  be  necessary  to  meet  the  facts  of 
the  case ;  but  nothing  herein  contained  shall  render 
it  erroneous  or  irregular  to  depart  from  the  letter 
of  such  forms,  so  long  as  the  substance  is  expressed 
without  prolixity  (a). 


of  the  amendment  had  been  taxed, 
and  the  master  allowed  all  the  costs 
of  preparing  for  trial,  which  included 
almost  all  the  costs  of  the  cause ;  and 
the  plaintiff  had  obtained  another 
order  for  leave  ta  amend  on  payment 
of  costs  upon  both  amendments, 
the  court  -allowed  the  plaintiff  to 
amend  on  paying  the  costs  of  the 
latter,  and  paying  into  court  the 
costs  of  the  former;  reserving  the 
question  of  review  of  taxation  until 
it  were  seen  whether,  on  the  plead- 
ings to  the  declaration  as  re-amend- 
ed, the  costs  of  preparing  for  trial 
would  become  thrown  away ;  and  if 
they  were  not,  semble,  that  there 
would  be  a  review  of  taxation,  and 
that  they  would  not  be  allowed  as 
eoBts  of  Uie  first  amendment  {AUeaon 
V.  The  Midland  Railway  Company, 
C.  P.,  vol.  2,  p.  712). 

(a)  This  latter  proviso  is  pru- 
dently inserted  to  prevent  a  too  rigid 
adherence  required  to  forms  given 
by  act  of  parliament  (see  Baify  v. 
Sweeting,  12  Mee.  &  W.  616).  Yet 
see  as  to  varying  the  form,  even  when 
prescribed,  Lowe  v.  Steel,  15  Mee. 
&  W.  380.  And  it  has  happened 
that  forms  given  by  rules  of  court, 


merely  as  examples  of  brevity,  have 
been,  when  carelessly  followed,  de- 
murred to  {Padwick  V.  Jhtrner,  17 
Law  J.,  Q.  B.,  8).  There  the  form 
given  for  a  bill  of  exchange  stated 
the  thirty  days  to  have  elapsed,  but 
omitted  the  old  averment  that  the 
bill  had  become  dite,  and  so  left  it 
uncertain  whether  the  days  of  grace 
had  elapsed.  More  than  one  judge 
at  chambers  declined  to  set  aside 
the  demurrer;  and  though  it  was 
ultimately  overruled,  it  was  not 
without  taking  time  to  considet 
and  consult,  and  then  without  any 
positive  expression  of  opinion,  and 
rather  from  reluctance  to  reverse  a 
judge's  decision.  The  case  is  men- 
tioned as  an  instance  of  the  absurdity 
of  forsaking  old-estabUshed  aver- 
ments, the  meaning  of  which  is  well 
understood,  and  substituting  new- 
fangled phrases,  which  have  never 
been,  and  perhaps  can  never  be  con- 
strued ;  vide  Fogg  v.  Mudd,  2  C.  L. 
Rep.  680,  where  a  count  varying 
from  the  form  given  was  held  good 
on  demurrer,  and,  per  curiam,  "  The 
question  is  whether  we  can  see  a 
good  cause  of  action  or  general  demur- 
rer'' (vide  sect.  50  and  note  thereto). 
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Rule  to 

compute 

abolished. 


Judgment 
by  default 
for  liqui- 
dated de- 
mands final 


Judgment  by  Default,  cmd  Mcertaini/ng  Amownt  to 
be  recovered. 

And  with  respect  to  judgment  by  default,  and 
the  mode  of  ascertaining  the  amount  to  be  reco- 
vered thereupon,  be  it  enacted  as  follows : 

XCII.  No  rule  to  compute  shall  be  necessary  op 
.  used ;  but  nothing  in  this  act  contained  shall  inva- 
lidate any  proceedings  already  taken  or  to  be  taken 
by  reason  of  any  rule  to  compute  made,  or  applied 
for,  before  the  commencement  of  this  act  (a), 

XCIII.  In  actions  where  the  plaintiff  seeks  to 
recover  a  debt  or  liquidated  demand  in  money,  judg- 
ment by  default  shall  be  final  {b). 


{a)  The  court  refused  to  refer  it 
to  the  master  to  compute  principal 
and  interest  on  a  covenant  to  pay 
over  to  the  plaintiff  the  first  fruits 
which  should  be  realised  and  be  at 
the  disposition  of  the  defendant 
under  a  writ  of  sequestrari  facias 
{Smith  V.  Nesbitt,  2  C.  B.  288,  3  D- 
&L.420). 

(b)  Section  27  (ante)  directs  that 
m  default  or  non-appearance  of  the 
defendant,  where  the  writ  of  sum- 
mons is  indorsed  in  the  special  form, 
final  judgment  may  be  signed  and 
execution  issued  at  the  expiration  of 
eight  days  from  the  last  day  for 
appearance.  The  above  section,which 
directs  that  judgment  by  default  shall 
be  final  in  actions  for  the  recovery  of 
a  debt  or  liquidated  demand  in  mo- 
ney, applies  only  to  those  cases 
where  the  amount  was  ascertained 
by  the  master  under  a  rule  to  com- 
pute, as  on  a  bill  of  exchange,  pro- 
missory note,  or  banker's  check; 
or  where  the  debt  (whether  in  debt 
or  assumpsit)  is  indorsed,  and  the 
court  assessed  by  the  sheriff,  or 
declared  for  in  the  indebitattis  form; 
but  where  damages  are  to  be  assQ^sed* 


a  rule  or  order  must  still  be  applied 
for  under  the  next  section  (94)* 
Any  default  means  default  which 
entitles  the  plaintiff  to  judgment ; 
but  it  does  not  appear  whether  the 
plaintiff  will  be  restrained  from 
issuing  execution  until  the  expiration 
of  eight  days  after  default,  as  in 
section  27.  Under  3  &  4  Will.  4^ 
c.  42,  s.  17  (the  act  allowing  trial  of . 
cases  under  20/.  to  be  before  the 
sheriff),  the  powers  are  similar,  and 
the  cases  consequently  in  point.  It 
has  been  held  under  that  act  that  the 
debt  or  demand  must  be  of  sUoh  a 
nature  as  could  be  indorsed  on  the 
writ  within  the  meaning  of  the  Ru)e 
H.  T.,  2  W.  4  (re-enacted  by  sect. 
8  of  the  previous  statute).  And 
therefore  that  in  an  action  where  the 
demand  was  partly  for  damages  in 
being  dismissed  without  notice,  the 
case  was  held  not  within  the  act 
(Jatfqmt  v.  Bourne,  6  M.  &  W.  155, 
7  D.  P.  C,  331 ;  S.  P.  Perry  v.  Paf^ 
chett,  1  C.  M.  &  R.  87,  2  D.  667 ; 
Mansfield  V,  Boreay,  1  A.  &  B.  347). 
In  an  action  for  damages  for  the 
removal  of  his  own  hay  ftom  pre- 
mises li^Id  of  the  plaint^  by  the 
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XCIV.  In  actions  in  which  it  shall  appear  to  the  inquiry  of 
court  or  a  judge  that  the  amount  of  damages  sought  may*^*'* 


defendant,  and  selling  the  same  or 
consuming  it  elsewhere  than  on  the 
premises,  contrary  to  his  contract 
with  the  plaintiff;  held  that  it  was 
not  -within  the  statute,  although 
consent  was  given  (Latorence  v. 
irifcoc*,8D.P.  C.681).  It  would 
of  course  be  different  if  the  hay  had 
been  the  plaintiff's,  and  the  action  for 
the  price  or  value;  and  the  distinc- 
tion well  illustrates  the  principle  on 
which  the  cases  on  this  subject  rest. 
It  has  been  held  that  the  statute 
does  not  apply  to  claims  in  substance 
founded  on  tort,  where  the  da- 
mages  must  necessarily  be  unliqui- 
dated  (Watson  v.  Abbottr  2  D.  P.  C. 
215, 2  C.  &  M.  150).  That  was  case 
for  running  down.  It  has  been  held 
that  detinue  is  within  the  act  ( IVal* 
ker  V.  Needham,  4  Sc.  N.  R.  222,  1 
D.  N.  S.  220).  If  the  plaintiff  claim 
for  unliquidated  damages,  the  fact  of 
his  particulars  stating  the  amount  of 
his  demand  to  be  7/.  10«.  will  not 
bring  the  case  within  3  &  4  Will.  4, 
c  42,  s.  17,  so  as  to  be  liable  before 
the  sheriff.  And,  though  the  order 
for  trying  the  cause  before  the  sheriff 
has  been  obtained  by  the  plaintiff, 
the  court  will  on  his  application  set 
aside  the  writ  and  all  subsequent 
proceedings  {Lismore  v.  Beadle^  1 
N.  S.  566  ;  6  Jur.  399,  per  Wight- 
man«  J.)  Declaration  in  assump- 
sit  stated  that  the  plaintiff  held  a 
certain  farm,  at  a  certain  yearly  rent, 
payable  half  yearly,  and  that  the 
(defendant  applied  to  the  plaintiff  to 
give  up  the  possession  of  the  farm  to 
the  d^endant,  the  plaintiff  paying 
all  rates  and  taxes  up  to  the  25th  of 
March,  1838,  and  the  defendant 
nndertaking  on  his  part  to  satisfy  the 
landlord  of  the  plaintiff  for  the  half 


year  up  to  the  25th  of  March,  1838, 
and  also  for  that  which  would  accrue 
due  on  the  29th  of  September. 
Breach,  that  the  defendant  did  not 
pay  to  David  Evans,  or  to  the  plain- 
tiff, the  sum  of  13/.  which  accrued 
due  on  the  25th  of  March,  by  reason 
whereof  a  certain  distress  was  made 
by  and  on  behalf  of  the  said  David 
Evans;  by  reason  of  which  the 
plaintiff  was  not  only  put  to  great 
trouble  and  inconvenience,  but  was 
forced  and  obliged  to  pay  the  13/., 
and  was  otherwise  greatly  injured 
and  damaged.  The  particulars  of 
demand  were  for  the  sum  of  13/., 
paid  by  the  plaintiff  under  a  distress 
for  rent,  not  to  be  a  case  triable 
before  the  sheriff  under  the  statute 
3  &  4  WiU.  4,  c.  42,  s.  17  {Jones  v. 
Thomas,  6  Jur.  462,  per  Wight- 
man,  J.).  The  declaration  stated  that, 
in  consideration  that  the  plaintiff,  at 
the  request  of  the  defendant,  would 
let  to  hire  to  him  a  certain  carriage 
and  chains,  the  defendant  promised 
to  return  the  same,  but  that,  although 
the  defendant  had  returned  the  said 
carriage,  he  had  wholly  neglected 
and  refused  to  send  back  the  said 
chains,  to  the  damage  of  the  said 
plaintiff  of  5/. :  held,  to  be  a  claim 
for  unliquidated  damages,  and  not 
for  a  debt  or  demand  triable  before 
the  sheriffs  under  the  3  &  4  Will.  4, 
c.  42,  s.  17  {CoUisy.  Groomf  1  Dowl. 
N.  S.  496;  4  Sc.  N.  R.  574).  An 
action  for  a  week's  salary  instead 
of  notice,  with  a  claim  of  compensa- 
tion for  extra  work  is  within  the  act 
(Hutton  V.  Macready,  2  D.  &  L.  5) ; 
otherwise  in  action  for  damage  for 
wrongful  dismissal  ( Walther  v.  Mess, 
14  Law  J.,  Q.  B.  230).  It  has  since 
been  held  that  a  claim  for  a  month's 
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directed  to  to  be  recovered  by  tbe  plamtiff  is  substantially  a 
before  the  matter  of  calculation  (a),  it  shall  not  be  necessary 
master.  to  issue  a  Writ  of  inquiry  (5),  but  the  court  or  a 
judge  may  direct  that  the  amount,  for  which  final 
judgment  is  to  be  signed,  shall  be  ascertained  by 
one  of  the  masters  of  the  said  court ;  and  the  at- 
tendance of  witnesses  and  the  production  of  docu- 


wagesy  instead  of  warning,  cannot 
be  recovered  on  the  indebitatnt 
count  {Fewings  v.  Tindalf  5  D.  &  L. 
196;  et  vide  Goodman  t.  PoeocJk, 
19  Law  J.,  Q.  B.  410);  but  such 
cases  are  not  conclusive  on  this  ques- 
tion, for  of  course  a  pecuniary  claim 
maybe  a  liquidated  demand,  although 
not  a  debt.  And  the  same  remark 
applies  to  cases  on  set-off.  Cases 
in  bankruptcy  as  to  right  ofproqf,  are 
however, in  point  (Green  v.  BickneUy 
8  A.  &  E.  701 ;  Groom  v.  West,  ib.). 
Loss  on  resale  (under  agreement,  al- 
lowing  it  to  be  charged),  to  the  ex- 
tent of  residue  ot  purchase  money,  al- 
lowed  to  be  proved  {Exparte  Moft 
fait,  2  M.  D.  &  D.  170).  Proaf 
permitted  under  a  guarantee  of  bills 
discounted  (Exparte  Littlefohn,  12 
Law  J.,  C.  P.  31);  claim  for  not 
keeping  up  policj,  not  a  liquidated 
demand  {Toppins  v.  Field,  4  Q.  B. 
386).  A  claim  under  a  charter- 
party  hy  owner  against  charterer  for 
not  providing  cargo  is  an  unliqm^ 
dated  demand,  notwithstanding  there 
is  a  general  proviso  by  way  of  pe- 
nalty {WooOey  v.  Smith,  3  C.  B. 
610;  4  D.  &  L.  469).  A  contract 
of  insurance,  and  any  other  contract 
of  indemnity,  is  a  ground  oi  claim 
only  for  unliquidated  damages  (/r- 
ving  V.  Manning,  6  C.  B.  391).  Ad- 
vances  under  a  guarantee  held  a  /t- 
quidated  demand  {Earle  v.  Oliver,  2 
Ex.  71).  A  claim  under  a  guaran* 
tee  for  a  sum  certain,  held  proveable 
as  a  debt,  when  due  {In  re  Willis, 


19  Law  J.,  Ex.  30 ;  4  Ex.  530 ;  and 
see  Hanken  v.  Bennett,  21  Law.  J., 
Ex.  326,  S.  P).  A  liability  to  railway 
calls  is  not  a  debt  due  on  a  contin- 
gency, for  the  contingency  is  not  ca« 
pable  of  valuation,  and  is  uncertain 
in  its  nature  (South  Stafordshire 
Railway  Company  y.  Bumside,  5 
Ex.  129). 

(a)  The  Commissioners  give  as  one 
of  the  cases  in  which  the  damages 
are  almost  matter  of  calculation, 
*'  an  action  for  damages  for  the  non- 
repair of  a  house,  and  the  like*'  (vide 
Arch.  Prac.  709).  Under  this  sec- 
tion,  the  defendant  will  no  doubt  be 
entitled  to  notice  of  the  inquiry  as 
directed  in  section  97,  which  in  all 
cases  is  ten  days ;  for,  although  he 
has  by  his  default  admitted  the 
plaintifTs  right  of  action,  he  ought 
not  to  be  precluded  from  disputing 
the  quantum  of  damages  allied  to 
have  been  sustained.  The  practice 
hitherto  in  the  service  of  notice  of 
inquiry  has  been,  where  the  defend- 
ant has  appeared  by  attorney,  a  ser- 
vice of  notice  upon  the  attorney,  or, 
in  a  country  cause,  upon  the  town 
agent ;  but  if  the  defegdant  has  not 
appeared,  or  appeared  in  person,  then 
by  delivering  the  notice  to  the  de- 
fendant himself,  or  by  leaving  the 
same  for  him  at  his  place  of  abode. 
In  a  joint  action  the  notice  of  in- 
quiry ought  to  be  given  to  both  de- 
fendants. 

(b)  But  see   section   96    as  to 
actions  on  bonds. 
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ments  before  such  master  may  be  compelled  by 
subpcena,  in  the  same  manner  as  before  a  jury  upon 
a  writ  of  inquiry ;  and  it  shall  be  lawful  for  such 
master  to  adjourn  the  inquiry  irom  time  to  time, 
as  occasion  may  require ;  and  the  master  shall  in- 
dorse upon  the  rule  or  order  for  referring  the 
amount  of  damages  to  him,  the  amount  found  by 
him,  and  shall  deliver  the  rule  or  order,  with  such 
indorsement,  to  the  plaintiff;  and  such  and  the 
like  proceedings  may  thereupon  be  had  as  to  taxa- 
tion of  costs,  signing  judgment,  and  otherwise,  as 
upon  the  finding  of  a  jury  upon  a  writ  of  inquiry. 

XCV.  In  all  actions  where  the  plaintiff  recovers 
a  sum  of  money,  the  amount  to  which  he  is  entitled 
may  be  awarded  to  him  bv  the  judgment  generally, 
without  any  distinction  being  therein  made  as  to 
whether  such  sum  is  recovered  by  way  of  a  debt 
or  damages  (a). 

XCVI.  Nothing  in  this  act  contained  shall  in 
any  way  affect  the  provisions  of  a  certain  act  of 
parliament  passed  m  the  session  of  parliament 
holden  in  the  eighth  and  ninth  years  of  the  reign 
of  his  majesty  king  "William  the  third,  intituled 
"  An  Act  for  the  better  preventing  frivolous  and 
vexatious  Suits,"  as  to  the  assignment  or  suggestion 
of  breaches,  or  as  to  judgment  for  a  penalty  as 
a  security  for  damages  in  respect  of  further 
breaches  (h). 
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0.11. 


(a)  This  obviates  all  the  difficulties 
about  the  distinction  between  eu- 
tumpsit  and  debt,  as  to  which  see 
Hudson  v.Fawcett,  7  Man.&  G.  348; 
Aldridge  v.  Howard^  4  Man.  &  G. 
921 ;  Henry  v.  Earl,  8  Mee.  &  W. 
228 ;  Lowe  v.  Steel,  15  Mee.  &  W. 
380 ;  Bailey  v.  Sweeting,  12  Mee.  & 
W.  616  ;  Corbett  v.  Swinburne,  8 
Ad.  &  E.  673 ;  Beaumont  v.  Great- 
head,  2  C.  B.  130.  As  respects  the 
pleadings  the  previous  clauses  have 


already  removed  the  difficulty  by 
destroying  all  formal  objections. 

(b)  And  under  which  plaintiff  has 
judgment  in  default,  where  defend- 
ant does  not  plead,  the  plaintiff  must 
suggest  breaches  on  which  the  jury 
must  assess  damages  (1  Ch.  PL  612; 
2  Wms.  Saund.  87 ;  Jrchb,  Canter- 
bury V.  Burlington,  1  D.  N.  C.  285  ; 
Webb  V.  James,  8  Mee.  &  W.  645  ; 
1  D.  N.  S.  36 ;  7  Mee.  &  W.  279). 

k3 


Digitized  by 


Google 


202 


THE  COMMON  LAW  PROCEDURE  ACT  OP  1852. 


Time  for 
notice  of 
trial  and 
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Notice  of  Trial  (a),  Inquiry,  and  Countermand, 

And  with  respect  to  notice  of  trial  and  inquiry, 
and  countermand  thereof,  be  it  enacted  as  followB : 

XCVII.  Ten  days  notice  of  trial  or  inquiry  shall 
be  given,  and  shall  be  sufficient  in  all  cases,  whether 
at  bar  or  nisiprius,  in  town  or  country,  unless 
otherwise  ordered  by  the  court  or  a  judge  (b). 


(a)  See  Common  Law  Procedure 
Act  of  1854,  8.  95,  as  to  appoint- 
ment of  sittings ;  also  s.  2  as  to  two 
judges  trying  causes  simultaneously 
at  the  same  sitting. 

(b)  If,  however,  what  has  been 
known  as  **  short  notice''  be  imposed 
by  any  rule  or  order,  the  period  will 
be  understood  as  before.  Notice  of 
trial  is  usually  given  at  the  same  time 
that  the  question  is^roade  up  and 
delivered;  but  by  Reg*.  Gen.,  Hil.  T., 
16  Vict.  8.  40,  "  Where  the  plaintiff 
in  pleading  is  in  denial  of  the  de- 
fendants without  joining  issue,  the 
plaintiff's  attorney  may  give  notice  of 
trial  at  the  time  of  delivering  his  re- 
plication or  other  subsequent  plead- 
ing," &c. ;  and  in  case  issue  shall 
afterwards  be  joined,  such  notice 
shall  be  available ;  but  if  issue  be 
not  joined  on  such  replication  or 
other  subsequent  pleading,  and  the 
plaintiff  shall  sign  judgment  for  want 
thereof,  and  forthwith  give  notice  of 
executing  a  writ  of  inquiry,  such 
notice  shlall  operate  from  the  time 
that  notice  of  trial  was  given  as 
aforesaid  {et  vide  N.  R.,  16  Vict., 
Appendix).  The'number  of  days  in 
a  notice  is  reckoned  exclusive  of  the 
day  on  which  the  notice  is  given,  and 
inclusive  of  the  last  day  (Reg.  Gen., 
Hil.  T.,  2  Will.  4,  r.  8).  Where  a 
plaintiff  has  given  a  peremptory  un* 
dertaking  to  try  at  a  particular  sit- 
tings  or  assizes,  he  must  still  give  a 
notice  of  triial  {Monk  v.  Wade^  8  T. 


R.  246 ;  Sukh  v.  CranbrooJe,  1  Etovd. 
148).  Also,  where  a  trial  is  put  off 
to  another  term  by  a  rule  of  ootirt 
(Jaekt  V.  Mayer,  8  T.  R.  245),  as 
well  as  where  a  trial  is  fixed  f6r  a 
certain  day  {EUiUy,  Truster^  2  W.  BL 
798).  Where  a  cause  is  made  a 
remanet  at  the  assizes,  the  plaintiff 
cannot  at  a  subsequent  assizes  pro- 
ceed to  trial  without  giving  a  new 
notice  of  trial  (Gains  v.  BUaon,  4 
Bing.  414).  But  if  made  a  remanet 
from  one  sitting  to  another,  in  Lon- 
don or  Middlesex,  a  new  notice  is 
not  necessary  (Sheppard  v.  Butler,  1 
D.  &  R.  15).  Notice  of  trial  or  of 
inquiry  must  be  given  in  town  to  the 
attorney  or  agent  (Reg.  Gen.,  Hil.  T., 
2  Will.  4.  8.  57).  Where  a  notice 
was  put  through  the  door  of  the  de- 
fendant's office  (although  at  his  own 
request)  and  there  was  bo  subse- 
quent acknowledgment  of  its  having 
come  to  his  hands,  the  service  was 
held  insufficient  (Pry  v.  Afoim,  1 
Dowl.  419).  Service  of  notice  of 
trial  on  a  female,  stating  herself  to  be 
the  housekeeper  of  the  house  in 
which  the  offices  of  the  attcumey 
were  situate,  and  authorised  to  re- 
ceive papers  for  him,  held,  insufficient 
{Peddie  v.  Pratt,  7  Sc.  N.  S.  894). 
A  notice  of  trial  dated  and  delivered 
on  the  first  day  of  Hilary  Term,  for 
trial  at  the  second  sittings  in  nejpt 
Hilary  term,  was  held  by  the  majo- 
rity of  the  court  insufficient,  though 
it  appeared  that  the  defendant  could 
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XCYIII.  A  countermand  of  notice  of  trial  shall  Notice  of 
be  given  four  days  before  the  time  mentioned  in  S2ad!'' 
the  notice  of  trial,  unless  short  notice  of  trial  has 
been  given,  and  then  two  days  before  the  time 
mentioned  in  the  notice  of  trial,  imless  otherwise 
ordered  by  the  court  or  a  judge,  or  by  consent  (a). 


not  have  been  misled  by  it.  Lord 
Abinger,  C.  B.  dmentientej  (Ben^ 
tkaU  V.  West,  1  D.  &  L.  599 ;  13 
Law  J.,  Ex.  248).  The  form  of  the 
notice  is  immaterial  if  it  be  delivered 
in  time,  and  clearly  informs  defend- 
ant that  the  plaintiff  intends  to  pro* 
ceed  to  trial  at  a  certain  spedfied 
time.  It  is  no  objection  that  it  is 
after  the  canse  is  down  for  trial,  iiin 
continuance  of  a  former  notice;  and 
if  in  time,  it  is  good  as  an  original  one 
{Gmger  v.  Pycrqft,  5  D.  &  L.  254). 
Where  defendant's  attorney  on  the 
2nd  of  November  had  notice  of  trial 
for  the  10th,  the  sittings  in  term, 
on  the  11th  it  was  tried  as  an  un- 
defended cause.  The  court  refused 
a  new  trial,  upon  an  affidavit  by  the 
defendant's  attorney  that  he  had 
misread  the  notice  as  a  notice  for  the 
sittings  after  term,  being  of  opinion 
that  he  had  been  guilty  of  gross  neg- 
ligence,  and  there  being  no  affidavit 
by  the  defendant  himself  {Nash  v. 
Smmbm^,  11  Law  J.,  C.  P.  56). 
Where  a  notice  of  trial  for  the  sit- 
tings after  term  did  not  specify  whe- 
ther it  was  for  the  first  or  the 
adjourned  sittings,  but  the  defend- 
ant's attorney  was  apprised  that  it 
was  for  the  adjourned  sittings,  and 
he  never  objected  to  the  notice  until 
after  the  cause  was  tried,  the  court 
held  that  he  thereby  waived  the 
irregukarity  {Yonge  v.  Fisher,  12  Law 
J.,C.  P.  95;  4  Man.  &  G.  814). 
Where  the  notice  given  is  insufficient, 
if  the  defendant  appear  at  the  trial 
and  defend  the  action,  he  will  thereby 


waive  the  irregularity  {Doe  v.  Jessop 
3  B.  &  Ad.  402).  An  irregularity  in 
a  notice  is  waived  by  the  attorney 
not  objecting  and  returning  it  within 
a  reasonable  time  {Brown  v.  Wild- 
bore,  1  Man.  &  G.  276).  When  a 
rule  has  been  obtained  to  set  aside 
notice  of  trial,  it  was  no  violation  of 
it  to  countermand  the  notice, 
although  the  rule  is  also  to  stay  pro- 
ceedings {MuUins  V.  Ford,  4  D.  &  L. 
765).  There  is  nothing  in  the  above 
section  relating  to  notice  of  continu- 
ance of  notice  of  trial.  The  practice 
hitherto  has  been  that  the  time  in  a 
notice  of  continuance  shall  be  the 
same  as  in  a  notice  of  countermand, 
namely,  two  days  in  a  town  cause  and 
six  days  in  a  country  cause.  The  cases 
of  practice  in  respect  of  notices  of 
continuance  are  Gro8;ean  v.  Manning, 
2  C.  &  J.  235 ;  1  Law  J.,  Ex.  252 ; 
Forbes  v.  Crow,  1  Mee,  &  W.  465 ; 
5  Law  J.,  Ex.  169 ;  Wilson  v.  Nisbei, 
11  Law  J.,  C.  P.  206  ;  Toulmin  v. 
Elgie,  3  D.  &  L.  558 ;  15  Law 
J.,  Q.  B.  128 ;  Cory  v.  Hotson,  1 
Lown.  M.  &  P.  23;  19  Law  J.,  Q. 
B.  250.  As  the  next  section  has 
made  the  period  for  notice  of  coun- 
termand four  days,  the  same  time 
vrill  probably  be  required  in  notice  of 
continuance. 

(a)  By  Reg.  Gen.,  Hil.  T.,  2  Will. 
4,  s.  61,  notice  of  countermand  of 
notice  of  trial  in  country  causes  was 
six  days,  and  by  s.  62  in  town 
causes  two  days ;  the  notice  now  in 
all  cases  must  be  four  days,  unless 
short  notice  of  trial  has  been  given, 
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XCIX.  A  rule  for  costs  of  the  day  for  not  pro- 
ceeding to  trial  pursuant  to  notice  (a),  or  not  coun- 
termanding in  sufficient  time,  may  be  drawn  up  on 
affidavit,  without  motion  (h). 


then  two  days'  notice  will  be  sufB- 
cient.  A  two  days*  notice  of 
countermand  of  trial  must  embrace 
two  business  days,  so  notice  on 
Saturday  for  Mondav  is  not  sufficient 
(Rose  V.  M'Qregw\  12  Mee.  &  W. 
517;  1  D.  &  L.  583;  13  Law  J., 
Ex.  110).  In  a  -country  Ksause, 
countermand  of  notice  of  trial  may 
be  given  by  the  country  attorney, 
although  the  agent  in  town  is  the 
attorney  on  the  record  (Cheslyn  v. 
Pearce,  1  Mee.  &  W.  56 ;  4  Dowl. 
693;  1  Tyr.  &  G.  238).  Where 
notice  of  trial  is  given  for  an 
adjournment  day,  a  notice  of  coun- 
termand two  days  before  the  day  to 
which  the  adjournment  takes  place 
is  too  late,  the  notice  should  have 
been  given  the  required  number  of 
days  before  the  fint  day  of  sitting 
(Cooper  T.  W/Utmarsh,  4  Mee.  &  W. 
73;  7  Law  J.,  Ex.  240).  A  notice 
of  countermand  must  be  given  to  the 
defendant's  attorney,  if  he  defend  by 
attorney,  and  not  to  the  defendant 
himself  (Margeison  v.  Rwhf  9  Law 
J.,  Ex.  72). 

(a)  It  is  in  the  discretion  of  a 
judge  at  nisi  prim  to  postpone  a 
trial  on  the  ground  of  absence  of  a 
witness  or  otherwise  (Turner  y. 
Merrywether,  7  C.  B.  251) ;  or  to 
allow  any  necessary  amendment 
(sect.  222) ;  and  if,  instead  of  ap- 
plying  for  it,  the  record  is  withdrawn, 
costs  must  be  paid  (Qreenaway  v. 
Holmes,  2  N.  C.  L.  Rep.  745 ;  see 
Spencer  v.  London  Sc  Brighton  Rail' 
way  Co.,  1  L.  M.  &  P.  191).  The 
judge  has  the  entire  conduct  of  the 
cause  list,  and  may  appoint  any  cause 


thereon  to  be  taken  at  his  discre- 
tion {Dunn  V.  Coutts,  17  Jur.  1). 

(b)  By  Reg.  Gen.,  Hil.  T.,  2  Will. 
4,  8.  69  (Jerv.  R.  p.  77),  it  is  or- 
dered that  **  No  motion  for  judg- 
ment, as  in  case  of  a  nonsuit,  shcdl 
be  allowed  after  a  motion  for  costs 
for  not  proceeding  to  trial  for  the 
same  default,  but  such  costs  may  be 
moved  for  separately,  t.  e.,  without 
moving  at  all  fur  judgment,  as  in 
case  of  a  nonsuit,  or  after  such 
motion  is  disposed  of ;  or  the  court, 
on  discharging  a  rule  for  judgment 
OS  in  case  of  a  nonsuit,  may  order  the 
plaintiff  to  pay  the  costs  of  not  pro- 
ceeding to  trial ;  but  the  payment  of 
such  costs  shall  not  be  made  a  con- 
dition of  discharging  the  ~  rule." 
And  by  sect.  110  (Jerv.  R.  90),  it  is 
ordered  that,  **  Where  a  pauper 
omits  to  proceed  to  trial,  pursuant 
to  notice  or  an  undertaking,  he  may 
be  called  upou  by  a  rule  to  ^how 
cause  why  he  should  not  pay  coats, 
though  he  has  not  been  dispau- 
pered." It  is  to  be  presumed  that 
the  object  of  this  section  is  to  make 
the  practice  on  this  subject  unifomi 
in  aU  the  courts,  which  it  has  not 
hitherto  been,  and  that  it  is  intended 
that  the  rule  is  to  be  absolute  in  the 
first  instance,  with  the  exception, 
probably,  of  the  case  of  a  pauper. 
The  practice  hitherto,  in  the  Queen's 
Bench,  has  been,  that  a  rule  calHng 
on  the  plaintiff  to  pay  the  costs  of 
not  proceeding  to  trial  pursuant  to 
notice  was  a  motion  of  course, 
against  which  a  plaintiff  could  not 
show  cause  (Allen  v.  Story,  12  Law 
J.,  Q.  B.  6 ;  2  DowL  N.  S.  335). 
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Judgment  for  not  jproceeding  to  Trial, 

And  with  resi)ect  to  judgment  for  default  in  not 
proceeding  to  trial,  be  it  enacted  as  follows : 


In  the  Common  Pleas,  it  was  a  rule 
abaohite  in  the  first  instance  (RusseU 
T.  HiU,  6  Jur.  106).  And  in  the  Ex. 
chequer  it  was  a  rule  tun,  which  made 
itself  absolute  y  unless  cause  were 
shown  on  or  before  a  certain  day,  and 
cause  could  not  be  shown  after  that 
d^  {Scott  T.  MarshaU,  2  Tyrw.  1 76 ; 
2  C.  &  J.  60).  This  rule  could  not  be 
with  a  stay  of  proceedings,  although 
two  days'  notice  of  the  motion  had 
been  given  {Eager  v.  CfuthiUt  3  Mee. 
&  W.  60 ;  and  Friden  v.  Bray,  9 
DowL  329).  Nor  could  the  pro- 
ceedings  be  stayed  until  the  costs  be 
paid  {Gibbs  v.  Giles,  7  Dowl.  325). 
Nor  would  the  court  make  the  pay- 
ment of  these  costs  a  condition  pre- 
cedent to  the  plaintiff's  taking  down 
his  cause  for  trial,  although  there 
lave  been  more  than  one  default 
{Shoredicke  y.  Oilbard  and  another, 
8  Dowl.  296).  Payment  of  costs  of 
the  day  means  the  same  costs  as 
would  be  payable  if  the  record  were 
withdrawn  ( Walker  y.  Lane,  3  Dowl. 
504).  It  has  been  held  that,  on 
moving  for  such  costs,  it  must  be 
shown  costs  were  incurred  {Ray  t. 
Shtarp,  4  Dowl.  354).  But  it  has 
since  been  ruled  that  it  is  sufficient 
to  state  the  joinder  of  issue,  notice 
of  trial,  and  default  of  plaintiff, 
without  showing  that  any  costs  were 
incurred  by  the  defendant  {Powell  v, 
James,  12  Mee.  &  W.  100;  13  Law 
J.,  Ex.  23;  1  Dowl.  &  L.  415). 
A  defendant  may  insist  upon  an 
ondertaking  to  pay  the  costs  of  the 
day,  if  any,  when  a  rule  for  judg- 
ment,  as  in  case  of  a  nonsuit,  is  dis- 
charged, although  he  does  not  show 
in  his  affidavit  that  any  costs  have 


been  incurred  {Doe  v.  Owen,  5  Law 
J.,  Ex.  158;  S.  C.  nom.  Doe  d. 
Humpherys  v.  Owen,  1  Mee.  &  W. 
322  ;  1  T.  &  G.  944).  Where  the 
plaintiff  and  the  defendant  both  take 
the  record  down  for  trial,  but  the 
plaintiff  withdraws  his,  and  it  is 
agreed  to  make  the  cause  a  remanet, 
reither  is  entitled  to  the  costs  of  the 
day  {Blow  v.  Wyatt,  4  Mee.  &  W. 
407 ;  7  DowL  86).  Where  a  cause 
was  made  a  remanet  at  the  first 
sittings  through  the  length  of  the 
list  of  causes,  and  was  withdrawn  at 
the  second  sittings,  it  was  held  that 
the  defendant  was  not  entitled  to  his 
costs  incurred  at  the  first  sittings 
{Brett  V.  Stone,  12  Law  J.,  Q.  B. 
365  ;  1  Dowl.  &  L.  140).  After  a 
rule  for  judgment,  as  in  case  of  a 
nonsuit,  is  discharged,  a  rule  may  be 
obtained  for  the  costs  of  the  day 
{Thomas  v.  Williams,  4  B.  &  C. 
260).  Where  a  cause  had  been 
withdrawn,  and  the  plaintiff  shortly 
afterwards  applied  to  the  defendant 
to  consent  to  its  being  re-entered 
and  tried,  which  defendant  refused ; 
the  court  held  that  the  defendant 
was  not  entitled  to  the  costs  of  the 
day,  for  that  it  was  his  own  default 
that  prevented  the  cause  being  tried 
{Pope  V.  Fleming,  19  Law  J.,  Ex. 
268  ;  1  Lown.  M.  &  P.  272 ;  5  Ex. 
249).  A  proposal  to  refer,  made 
after  the  commission-day  at  the 
assizes,  held  not  to  warrant  the 
plaintiff  in  not  proceeding  to  trial, 
and  that  he  was  liable  to  the  costs 
of  the  day  {Eaton  v.  Shuckburgh,  2 
Dowl.  624).  The  application  may 
be  made  at  any  time  whilst  the  cause 
is  in  existence ;  that  is  to  say,  until 
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Statute 
i4G.2,  C.17, 
as  to  Judg- 
ment in  case 
of  nonsuit 
repealed. 


Proceeding 
where 
plaintiir 
neglects  to 
bring  on 
the  cause  to 
be  tried. 


C.  The  act  passed  in  the  fourteenth  year  of  the 
reign  of  his  majesty  king  George  the  second,  inti- 
tulecl  "  An  Act  to  prevent  Inconveniences  arising 
from  Delays  of  Causes  after  Issue  joined,"  so  far 
as  the  same  relates  to  judgment  as  in  the  case  of  a 
nonsuit,  shall  be  and  the  same  is  hereby  repealed^ 
except  as  to  proceedings  taken  or  commenced  there- 
upon before  the  commencement  of  this  act  (a). 

CI.  Where  any  issue  is  or  shall  be  joined  in  anv 
cause,  and  the  plaintiff  has  neglected  or  shall 
neglect  to  bring  such  issue  on  to  be  tried,  that  is 
to  say,  in  town  causes  where  issue  has  been  or  shall 
be  joined  in,  or  in  the  vacation  before,  any  term, 
for  instance,  Hilary  term,  and  the  plaintiff  has 
neglected  or  shall  neglect  to  bring  the  issue  on  to 
be  tried  during  or  before  the  foflowing  term  and 
vacation,  for  instance,  Easter  term  and  vacation, 
and  in  country  causes  where  issue  has  been  or  shall 
be  joined  in,  or  in  the  vacation  before,  Hilary  or 
Trinity  term,  and  the  plaintiff  has  neglected  or 
shall  neglect  to  bring  the  issue  on  to  be  tried  at  or 
before  the  second  assizes  following  such  term,  or  if 
issue  has  been  or  shall  be  joined  in,  or  in  the  vaca- 


the  debt  or  damages  and  costs  are 
satisfied  by  execution ;  and  therefore, 
where  it  was  not  made  until  after 
the  plaintiff  had  obtained  a  Terdict, 
signed  judgment,  and  taxed  his  costs, 
the  court  held  it  to  be  in  sufficient 
time  {Redil  v.  Lucockj  2  C.  &  M. 
337  ;  3  Law  J.,  Ex.  16).  Afterfour 
terms  previously  to  moving  for  costs 
of  the  day,  a  term's  notice  is  not 
necessary  (French  v.  Burton^  2  C.  & 
J.  634).  Costs  of  the  day  imder 
the  master's  allocatur  become  a 
sum  payable  under  1  &  2  Vict.  c. 
119,  s.  18,  for  which  execution  may 
issue  without  any  further  rule  or 
order  directing  the  plaintiff  to  pay 
the  money  {Hodgson^,  Pateraon,  11 
Law  J.,  C.  P.  289 ;  2  Dowl.  N.  S. 
129;  4  Man.  &  6.  333).   The  grant* 


ing  of  costs  of  the  day  is  discretionary 
in  the  court ;  and,  where  a  defendant 
refused  to  consent  to  an  amendment 
which  would  not  have  jHrejudiced 
him,  the  court  discharged  a  rule  for 
the  costs  of  the  day  {Skeman  and 
others,  astignees,  y.  The  Governor 
and  Company  of  the  Copper  Mme9 
of  Englandy  \2  Jut.  IS4)  17  Law  J^ 
Q.  B.  113 ;  5  Dowl.  &  L.  451). 

(a)  No  exception  is  made  as  to 
pen(Ung  suits,  and  therefore  judg- 
ment  as  in  case  of  nonsuit  could  not 
be  had  even  when,  before  this  act 
came  into  operation,  there  had  been 
a  delay  which  would  have  justified 
proceedings  for  such  judgment  (Doe 
d.  Leigh  v.  Holt,  21  Law  J.,  Ex. 
334),  though  the  defendant  could 
carry  down  the  cause  by  proviio. 


Digitized  by 


Google 


JUDGMENT  FOR  NOT  PROCEEDING  TO  TRIAL. 


207 


tkm  before,  Easter  or  Micliaelmas  term  (a),  then, 
^  the  plaintiff  has  neglected  or  shall  neglect  to 
bring  tne  issue  on  to  be  tried  at  or  before  the  first 
assizes  after  snch  term,  whether  the  plaintiff  shall 
in  the  meantime  have  given  notice  ot  trial  or  not, 
Uie  defendant  may  eive  twenty  days  notice  to  the 
plaintiff  to  bring  tne  issue  on  to  be  tried  at  the 
sittings  or  assizes,  as  the  case  may  be,  next  after 
the  expiration  of  the  notice  (b)  ;  and  if  the  plaintiff 
forwards  (c)  neglects  to  give  notice  of  trial  for 
such  sittings  or  assizes,  or  to  proceed  to  trial  in 
pursuance  of  the  said  notice  given  by  the  defend- 


(a)  Except  in  notices  upon  default 
in  Eatter  Term,  the  judgment  may 
be  signed  in  vacation,  instead  of,  as 
heretofore,  only  in  term  time.  The 
period  allowed  the  plaintiff  underthis 
act  before  the  defendant  can  serve  the 
notice  to  entitle  him  to  enter  a  sug- 
gestion,  is  the  same  as  the  practice 
hitherto  in  respect  of  a  default  justi- 
^ing  moving  for  judgment  as  in  case 
of  a  nonsuit.  But  the  plaintiff,  if 
he  desire  to  delay  the  trial,  possesses 
an  advantage  over  the  former  prac- 
tice, in  having  in  a  town  cause  an- 
other  term,  and  in  a  country  cause 
another  assizes,  before  the  defendant 
can  obtain  a  judgment  for  his  costs. 
The  defendant's  notice  can  only  be 
given  after  the  plaintiff's  default  to 
try ;  and  under  that  notice  the  plain- 
tiff  has  another  term  or  assizes  to 
proceed  to  trial.  This  proceeding, 
however,  is  better  for  the  defendant 
than  the  peremptory  undertaking  to 
try  usually  given  by  the  plaintiff  on 
a  motion  fw  judgment  as  in  case  of 
a  nonsuit,  when,  if  iinother  default 
was  made  by  the  plaintiff,  the  de- 
fSendant  could  not  move  for  judgment 
until  the  following  term;  whereas, 
by  the  present  proceeding  he  will  be 
entitled,  in  default  of  the  plaintiff 
trying  pursuant  to  the  notice,  to 


enter  the  suggestion  and  sign  judg- 
ment  for  his  costs.  The  condition 
on  which  the  defendant  will  be 
entitled  to  enter  a  suggestion  being, 
that  **if  the  plaintiff  afterwards 
neglects  to  give  notice  of  trial  for 
such  sittings  or  assizes,  or  to  pro- 
ceed to  trial  in  pursuance  of  the  said 
notice  given  by  the  defendant,''  it 
entails  on  the  defendant  the  neces- 
sity of  being  prepared  for  trial, 
although  the  plaintiff  has  given  no 
notice,  and  may  not  intend  to  try 
the  cause. 

(b)  If  plaintiff  has  good  cause  for 
not  proceeding  to  trial,  and  never- 
theless has  this  notice,  he  may  at 
once  apply  to  court  for  extension  of 
time,  and  need  not  wait  until  de- 
fendant takes  next  step  after  expira- 
tion of  notice  {Farthing  v.  Caetle, 
22  Law  J.,  Q.  B.  167). 

(c)  This  means  after  the  giving  of 
the  notice f  not  after  the  twenty  days, 
so  that  if  the  notice  be  given  twenty 
days  before  the  assizes  or  sittings, 
he  is  entitled  to  enter  the  sugges- 
tion, if  the  plaintiff  do  not  give  due 
notice  of  trial  and  proceed  to  try  at 
the  next  sittings  or  assizes,  though 
they  be  held  the  day  after  the  expi- 
ration of  the  notice  {Judkinay. 
Atherttmy  23  Law  J.,  173). 
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ant,  the  defendant  may  suggest  on  the  record  that 
the  plaintiff  has  failed  to  proceed  to  trials  although 
duly  required  so  to  do,  (which  suggestion  shall 
not  be  traversable,  but  only  be  subject  to  be  set 
aside  if  untrue,)  and  may  sign  judgment  for  his 
costs  (a)  ;  provided  that  the  court  or  a  judge  shall 


(a)  The  practice  which  has 
goyerned  motions  for  judgment  as 
in  case  of  a  nonsuit  will  to  a  great 
extent  apply  to  entering  the  sugges- 
tion ;  for  the  courts  will  no  doubt 
exercise  a  discretion  as  to  whether 
the  plaintiff  has  neglected  to  bring 
the  issue  on  for  trial,  as  well  as 
whether  the  defendant  has  by  his 
own  acts  caused  the  delay,  which 
will  be  a  subject  of  inquiry  on 
applications  to  set  aside  a  suggestion 
improperly  entered.  Issue  must  be 
perfectly  joined  before  plaintiff  can 
be  compelled  to  proceed  to  trial 
{Brook  V,  Lloyd,  1  Mee.  &  W.  522 ; 
Martin  v.  Martin,  2  Scott,  389  ;  2 
Bing.,  N.  S.  240 ;  Gilmore  v.  MeU  . 
2  Dowl.  632).  NAhere  there  are 
issues  in  law  and  issues  in  fact,  the 
time  within  which  the  plaintiff  must 
proceed  to  trial  runs  from  the  deci- 
sion of  the  former  (Chrisp  v.  Attweli, 
1  Iiown.  M.  &  P.  454;  19  Law  J., 
Q.  B.  416;  Connop  and  another 
V.  Levy,  6  D.  &  L.  282).  Where 
there  are  two  or  more  defendants, 
issue  must  be  joined  against  all  of 
them  {Crowthery,  Duke,  7  Dowl. 
409 ;  7  Scott,  344  ;  Jackson  v.  Ut- 
ting,  10  Mee.  &  W.  640;  2  Dowl., 
N.  S.  543 ;  12  Law  J.,  Ex.  129 ; 
Pinkusv,  Sturch,  12  Jur.  121).  One 
of  several  defendants,  whether  they 
plead  severally  or  not,  or  appear  by 

ve 

V. 

L, 
5 

re- 


man,  16  Mee.  &  W.  439 ;  Crowther 
v.Brandott,  7  Scott,  344;  8  Law  J., 
C.  P.  225).  Where  one  defendant 
has  suffered  judgment  by  default, 
the  other  may  move  (Stuart  v. 
Rogers,  4  Mee.  &  W.  649 ;  Hadrick 
V.  Haslop  and  another,  16  Law  J., 
Q.  B.  442  ;  11  Jur.  1012).  A  de- 
fendant  may  move  for  judgment 
after  the  death  of  one  of  the  plain- 
tiffs  {Larchia  and  others  v.  Buckle, 
1  Lown.  M.  &  P.  740).  But  not 
after  the  death  of  another  defendant, 
until  a  suggestion  be  entered  as  to 
such  death  {Pinkus  v.  Sturch  and 
others,  5  C.  B.  474 ;  5  Dowl.  &  L. 
575;  17  Law  J..  C.  P.  120;  Checci 
V.  Powell,  6  B.  &  C.  253).  It  is  a 
sufficient  excuse  for  not  proceeding 
to  trial  after  notice  of  trial  given, 
that  it  was  necessary  to  countermand 
the  notice  from  difficulties  in  pro* 
curing  the  requisite  evidence  in  sup- 
port  of  the  plaintiff's  case  (Draine 
y.  RusseU  and  wife,  10  Jur.  392  ; 
Doe  d.  Ringer  v.  Blots,  8  DowL  18)  ; 
or  that  a  material  witness  is  absent 
{Mussell  V.  Faithful,  11  Jur.  270)  ; 
or  that  an  intimation  has  been  re* 
ceived  of  defendant's  intention  to 
petition  the  Insolvent  Court  ( TrtU" 
cott  Y.  Ladier,  23  Law  J.,  Ex.  96  ; 
And  where,  after  notice  of  trial 
given,  the  defendant  applied  to  and 
offered  terms  of  settling  the  action, 
the  plaintiff  was  not  bound  to  pro- 
ceed to  trial  {Fosberry  v.  Butler,  2 
Dowl.,  N.  S.  390).  Also,  where 
negotiations  for  the  settlement  of  an 
action  have  proceeded  until  it  is  too 
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have  power  to  extend  the  time  for  proceeding  to 
trial,  with  or  without  terms  (a). 

Nisi  JPrius  Becord, 

And  witli  respect  to  the  nisiprius  record,  be  it 
enacted  as  follows : 


lite  for  the  plaintiff  to  ^ve  notice  of 
trial  [Alford  v.  Fellowes,  9  Dowl. 
326;  Watkinav.  Giles,  4  Dowl.  14). 
Or  if  a  plaintiff  does  not  proceed  to 
trial  pursuant  to  notice,  at  the  de- 
fendant's request  {Doe  d.  Steppina 
T.  Forrf,  2  Dowl.  419).    The  pen- 
dency of  a  question  involving  the 
same  points  is  a  sufficient  answer  for 
Die  plaintiff  not  proceeding  to  trial 
{Handellv,  Pawsey,  11  Jar.  849). 
Where  a  defendant  took  out  a  sum- 
mons for  patting  off  a  trial  at  the 
assizes  so  late  before  the  commission 
day  that  the  plaintiff  thought  he 
might  be  put  to  inconvenience  in 
getting  ready  for  trial,  it  was  held 
that  the   plaintiff  was  justified  in 
eountermanding  the  notice  of  trial 
(RendiU  v.  Bailey,  2  Dowl.  1 13).    It 
it  a  sufficient  excuse  for  the  plaintiff 
not  proceeding  to  trial  if  the  de- 
fendant     has     taken     proceedings 
against  him  in  the  Court  of  Chancery 
(Partridge  v.  Salter,  5  Dowl.  68). 
A,  plaintiff  is  not  bound  to  proceed 
to  trial  pending  a  demurrer  {Butcher 
V.  Hieman,  2  March.  364 ;  Gordon 
V.  Smith,  6  Bing.  N.  S.  273 ;   8 
Scott,  560 ;  Brewer  v.  Pierpont  and 
otkeri,  Ex.,  Blaster T.  1847,  Morris's 
Digest,  161).     But  after  judgment 
for  defendant,  on  demurrer  to  certain 
pleas,  the  plaintiff  is  bound  to  pro- 
ceed  to  trial    upon   other  general 
pleas  on  which  issues  are   joined 
(Paxton  Y.  Popham,  10  East,  366  ; 
Martin  v.  Stone,  6  Jur.  372).    It  is 
a  sufficient  excuse  for  the  plaintiff, 
where  a  special  jury  cause  was  not 


tried,  because  neither  party  would 
pray  a  tales  {Philips  v.  Dance,  4  M. 
&  R.  584  ;  9  B.  &  C.  769).  Where 
the  insolvency  of  the  defendant  is 
the  reason  of  the  plaintiff's  not  pro- 
ceeding to  trial,  it  should  be  shown 
when  the  insolvency  became  known 
to  the  plaintiff,  and  whether  he  has 
taken  any  step  subsequently  (For- 
sham  V.  Rust,  4  Dowl.  90 ;  Badman 
V.  Pugh,  1  DowL  &  L.  540  ;  Lettiee 
V.  Sawyer,  4  Jur.  74 ;  Holland  v. 
Henderson,  4  Mee.  &  Vf,  587 ; 
Smith  V.  Datfis,  9  Dowl.  50  ;  2 
Sc.  N.  S.  189;  Featherstone  v. 
Bourne,  12  Law  J.,  Q.  B.  102;  2 
Dowl.  N.  S.  389;  Jfomtv.  William- 
son, 7  Mee.  &  W.  145 ;  10  Law  J., 
Ex.  16  ;  Fisher  v.  Lediard,  9  Dowl. 
545 ;  Topping  y.  Broum,  9  Dowl. 
582 ;  Gavin  v.  Allen,  16  Jur.  67 ; 
21  Law  J.,  Ex.  80).  The  plaintiff 
is  not  bound  to  proceed  to  trial  if 
the  proceedings  have  been  stayed  by 
the  defendant's  obtaining  a  summons 
for  further  and  better  particulars  of 
the  plaintiff's  demand  {fFilkie  v. 
Gipson,  7  Law  J.,  C.  P.  65).  Or  an 
order  for  security  for  costs  {GlandeU 
v.  Motte,  Ex.,  Trin.  T.  1847,  Mor- 
ris's Digest,  167).  Nor  is  the  plain* 
tiff  bound  to  proceed  to  trial  pending 
a  commission  to  examine  witnesses 
{Waddy  v.  Bamett,  15  Law  J.,  Q. 
B.  8 ;  Bordier  v.  Bamett,  10  Jur, 
35  ;  3  D.  &  L.  370). 

(a)  Under  this  section,  the  court 
has  not  power  to  extend  the  time 
indefinitely  (^ridj^retf^a/erv.  Griffiths, 
17  Jur.  438). 
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Trials  in 
comities 
palatine. 


msiprius        CII.  The  record  of  nmprvus  shall  not  be  sealed 

tobe ielSed  0^  passed,  but  may  be  delivered  to  the  proper  officei* 

or  passed,     of  the  court  in  which  the  cause  is  to  be  tried,  to 

be  by  him  entered  as  at  present,  uid  remain  until 

disposed  of  («). 

CJIII.  Eecords  of  the  superior  courts  of  common 
law  shall  be  brought  to  trial  and  entered  and  dis- 
posed of  in  the  counties  palatine  in  the  same  man- 
ner as  in  other  counties  (6). 

Jury  and  Jwry  Process, 

And  with  respect  to  juries  and  jury  process, 
be  it  enacted  as  follows : 

CIV.  The  several  writs  of  venire  facias  juratores^ 
and  distringas  juratores,  or  habeas  corpora  jtirato* 
rum,  and  the  entry  jurata  ponitur  in  respectu, 
shall  no  longer  be  necessary  or  used. 

CV.  The  precept  issued  by  the  judges  of  assize 
to  the  sheriff  to  summon  jurors  for  the  assizes  shall 
direct  that  the  jurors  be  summoned  for  the  trial  of 
all  issues,  whether  civil  or  criminal,  which  may 
come  on  for  trial  at  the  assizes ;  and  the  jurors  shsdl 
thereupon  be  summoned  in  like  manner  as  at  pre- 
sent (<?). 


Jury  pro- 
cess a  DO- 
lished. 


Precept  bj 
Judges  of 
assize  to 
summon 
jurors  for 
ciyil  as  well 
as  criminal 
trials. 


(a)  The  commissioners  on  this  sub- 
ject report  that  "the  fiwtprtM* record 
is-  a  copy  on  parchment  of  the  issue 
lodged  with  the  officerof  thenwiprtu^ 
court  in  which  the  cause  is  to  be 
tried."  If  the  nisi  prius  record  be 
altered  by  the  plaintiff,  to  make  it 
agree  with  the  document  declared 
on  (as  where  the  bill  sued  on  was 
payable  at  two  months  and  the  de- 
claration stated  it  at  three  months) 
the  record  and  all  subsequent  pro- 
ceedings will  be  set  aside,  and  leave 
refused  to  retain  a  verdict  entered  on 
another  count  as  on  account  stated 
{Suker  V.  Neale,  1  Ex.  468). 

{b)  With  records  from  the  supe- 
rior courts  at  Westminster  for  trial 


in  a  county  palatine  it  has  been  ne- 
cessary to  issue  a  mittimus^  which 
was  sent  with  the  record  for  the  pur- 
pose of  suing  out  the  jury  process. 
By  the  next  section  the  jury  process 
is  abolished,  and  by  sect.  106  a  printed 
copy  of  the  jury  panel  must  be  ob- 
tained from  the  sheriff  and  annexed 
to  the  record. 

(c)  By  the  Jury  Act,  6  Geo.  4,  c. 
50,  B.  22,  the  justices  of  assize  are 
empowered  to  direct  the  sheriff  or 
other  minister,  to  whom  the  return 
of  the  venire  faciat  Juratores,  or 
other  process  for  the  trial  of  causes 
at  nisi  prius,  doth  belong,  to  sum- 
mon and  impanel  such  number  of 
jurors,  not  exceeding  one  hundred 
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CYI.  A  printed  panel  of  the  jurors  summoned  a  printed 
sbs^,  seven  days  before  the  commission  day,  be  JJS^LSi!* 
made  by  the  sheriff,  and  kept  in  the  office  for  in-  and  m-  * 
spection ;  and  a  printed  copy  of  such  panel  shall  be  S^f  reooni. 
delivered  by  the  sheriff  to  any  party  requiring  the 
same,  on  payment  of  one  shilling :  and  such  copy 
shall  be  annexed  to  the  nisiprius  record  (a), 

OVII.  The  sheriffs  of  London  and  Middlesex  Sheriffli  of 
respectively^  shall,  pursuant  to  a  precept  under  the  Middf««  ** 
hand  of  a  judge  of  any  of  the  said  superior  courts  ^^^^°" 
and  without  any  other  authority,  summon  a  suffi-  juron  and 
dent  number  of  common  jurors  for  the  trial  of  all  JJJSuto'be 
issues  in  the  superior  courts  of  common  law,  in  like  annexed  to 
manner  as  before  this  act ;  and  seven  days  before  *^*  f®**^* 
the  first  day  of  each  sittings  a  printed  panel  of  the 
jurors  so  summoned  for  the  trial  of  causes  at  such 
sittings  shall  be  made  by  such  sheriffs,  and  kept  in 
their  offices  for  public  inspection ;  and  a  printed 
copy  of  such  panel  shall  be  delivered  by  the  said 
sheriffs  to  any  party  requiring  the  same,  on  pay- 
ment of  one  shilling ;  and  such  copy  shall  be  an* 
nexed  to  the  niH  prius  record  ;  and  the  said  pre* 
cept  sjiall  and  may  be  in  like  form  as  the  precept 
issued  by  the  judges  of  assize,  and  one  thereof  shall 
suffice  for  each  term,  and  for  all  the  superior  courts ; 
and  it  shall  be  the  duty  of  the  sheriffs  respectively 
to  apply  for  and  procure  such  precept  to  be  issued 
in  sufficient  time  before  each  term  to  enable  them 
to  summon  jurors  in  manner  aforesaid ;  and  it  shall 

and  forty-four,  as  such  justices  shall  not  on  the  jury  list  for  the  county 

think  fit,  to  serve  indiscriminately  {Kingston  v.  Grooms  11  Mee.  &  W. 

on  the  criminal  and  civil  side.    The  826). 

mode  of  summoning  and  impanelling  (a)  By  the  statute  6  Geo.  4,  c. 

the  juries  will  he  the  same  as  here-  50,  s.  19,  the  sheriff  must  keep  in 

tofore,  notwithstanding  the  abolition  the  office  of   his  under-sheriff  or 

of  the  previous  section  of  the  writs  deputy,  a  list  of  the  names,  &c.,  of 

iA  venire  facias  KnA  distringas  jura-  the  jurors  contained  in  the  panels 

twes.    AStex  verdict  the  court  will  returned  with  the  several  writs  of 

not  entei^ain  an  objection,  not  taken  venire^  &c.,  for  seven  days  before  the 

at  the  trial  (it  was  before  the  she-  sitting  of  the  court,  and  the  parties 

riff),  that  the  jury  was  wrongfully  in  all  causes  and  their  attorneys  may 

summoned,  and  composed  of  persons  inspect  such  list. 
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Special 
Jnrora,  not 
exceeding 
forty-eight 
in  numSer. 
to  besom- 
monedto 
try  all  spe- 
cial jory 
causes  at 


be  lawM  for  the  several  courts,  or  any  judge  thereof, 
at  any  time  to  issue  such  precept  or  precepts  to 
summon  jurors  for  disposing  of  the  business  pend- 
ing in  such  courts,  and  to  direct  the  time  and  place 
for  which  such  jurors  shall  be  summoned,  and  all 
such  other  matters  as  to  such  judge  shall  seem  re- 
quisite (a), 

CVin.  The  precept  issued  by  the  judges  of  as» 
size  as  aforesaid  shall  direct  the  sheriff  to  summon 
a  sufficient  number  of  special  jurymen,  to  be  men- 
tioned therein,  not  exceeding  forty-eight  in  all,  to 
try  the  special  jury  causes  at  the  assizes ;  and  the 
persons  summoned  in  pursuance  of  such  precept 
shall  be  the  jury  for  trying  the  special  jury  causes 
at  the  assizes,  subject  to  such  right  of  chaUenge  as 
the  parties  are  now  by  law  entitled  to  {b)  ;  and  a 
printed  panel  of  the  special  jurors  so  summoned 
shall  be  made,  kept,  delivered,  and  annexed  to  the 
nisi  privs  record,  m  like  time  and  manner  and  upon 
the  same  terms  as  hereinbefore  provided  with  refer- 
ence to  the  panel  of  common  jurors ;  and  upon  the 
trial  the  special  jury  shall  be  ballotted  for,  and 
called  in  the  order  in  which  they  shall  be  drawn 
from  the  box,  in  the  same  manner  as  common  jurors ; 
Provided  that  the  court  or  a  judge,  in  such  case  as 
they  or  he  may  think  fit,  may  order  that  a  special 
jury  be  struck  according  to  the  present  practice. 


(a)  The  precept  to  be  issued  under 
this  act  is  for  the  sheriff  to  summon 
a  sufficient  number  of  common  jurors 
for  the  trial  of  aU  issues  in  the  supe- 
rior courts  of  common  law,  in  like 
manner  as  before  this  act.  So  that 
as  heretofore  there  will  be  required 
a  panel  for  each  court,  and  the  jurors 
will  be  summoned  to  attend  during 
the  sittings  in  and  after  term.  It 
will  be  the  duty  of  the  plaintiff's 
attorney  to  procure  a  panel  of  the 
jury  and  to  annex  the  same  to  the 
record.  There  is  a  power  for  the 
court  or  a  judge  at  any  time  to  issue 


such  precept,  so  that  in  case  of  a 
trial  at  bar  or  other  special  proceed- 
ing, the  sheriff  may  at  any  time  be 
required  to  summon  a  jury  to  dis- 
pose of  the  business  pending  in  any 
of  the  superior  courts  (Mor.  &  flnU 
323). 

{h)  The  act  gives  no  right  of  pe* 
remptory  challenge,  and  q[>ecial  as 
well  as  common  jurymen  are  only 
liable  to  be  challenged  f&r  eaute. 
Both  are  liable  to  be  so  challenged 
(Creed  v.  Fisher,  2  N.  C.  L.  Rep. 
1002). 
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and  such  order  shall  be  a  sufficient  warrant  for 
striking  such  special  jury,  and  making  a  panel 
thereof  for  the  trial  of  the  particular  cause  (a). 

CIX.  In  any  county,  except  London  and  Middle-  Mode  of 
sex,  the  plaintiff  in  any  action,  except  replevin,  shall  gp^ j}  jf  ,^ 
be  entitled  to  hare  the  cause  tried  by  a  special  jury,  in  country 
upon  giving  notice  in  writing  to  the  defendant,  at  ®*'"®*- 
such  time  as  would  be  necessary  for  a  notice  of  trial, 
of  his  intention  that  the  cause  shall  be  so  tried  (b) ; 
and  the  defendant,  or  plaintiff  in  replevin,  shall  be 
so  entitled,  on  giving  the  like  notice  within  the 
time  now  limited  for  obtaining  a  rule  for  a  special 
jury ;  Provided  that  the  court  or  a  judge  may  at 


(a)  The  precept  hitherto  issued 
by  the  judges  of  assize  to  the  sheriff 
to  summon  jurors  for  the  trial  of  is- 
sues in  criroinal  matters  will  in  fu- 
ture, under  section  105,  also  include 
issues  of  a  civil  nature,  and  will 
further,  under  this  section,  direct 
the  sherifif  to  sumon  a  sufficient 
number  of  special  jurymen  to  try 
the  special  jury  causes  at  the  assizes. 
The  precept  will  direct  the  number 
to  be  summoned,  which  must  not 
exceed  forty-eight.  An  inconve- 
mence  may  arise  in  not  knowing  at 
the  time  the  judge's  precept  issues, 
what  number  or  whether  any  special 
jury  causes  may  be  for  trial,  as  the 
plaintiff's  notice  of  having  a  special 
jury  is,  by  sect.  109,  ten  days,  and 
the  notice  to  the  sheriff,  by  sect.  112, 
six  days  before  the  commission  day 
of  the  assizes.  The  sheriff,  how- 
ever, may  return  a  panel  of  special 
jurors  to  the  judge's  precept;  but 
unless  he  receive  notice  six  days  be- 
fore the  commission  day  of  a  cause 
to  be  tried  by  a  special  jury,  he  is 
not  bound  to  summon  the  jury. 
There  is  a  proviso  enabling  the  court 
or  a  judge  to  order  that  a  special 
jury  be  struck,  according  to  the 
present  practice. 


(b)  It  will  be  observed  that  the 
notice  here  substituted  for  the  side- 
bar rule  must  be  at  such  time  as 
would  be  necessary  for  a  notice  of 
trial,  which,  by  sect.  97  of  this  act, 
is  ten  days,  in  all  cases,  whether  at 
bar  or  nisipriua,  in  town  or  country. 
A  defendant  in  any  cause,  or  a 
plaintiff  in  replevin,  can  obtain  a 
special  jury,  upon  giving  a  notice 
which  must  be  within  the  time 
hitherto  limited  for  obtaining  a  rule 
for  a  special  jury,  as  ordered  by 
Reg.  Gen.,  Hil.  T.,  1  Vict.  (Jerv. 
R.  153),  namely,  before  notice  of, 
trial  has  been  given ;  if  notice  of  trial 
has  been  given  then  more  than  six 
days  before  the  day  appointed  for 
the  trial.  But  he  cannot,  vrithout  a 
special  application,  have  a  rule  be- 
fore issue  joined,  although  under 
forms,  so  that  if  he  waited  for  issue, 
he  could  not  be  in  time  to  move  for 
the  special  jury  {Sayer  v.  Dufaur,  9 
Q.  B.  800).  This  act  provides  that 
the  court  or  a  judge  may  at  any  time 
order  a  cause  to  be  tried  by  a  spe- 
cial jury.  It  must  be  observed  that 
the  above  enactment  is  only  made 
to  apply  to  country  causes.  The 
rule  fo%a  special  jury  is  still  in  force 
in  town  causes.    See  next  section. 
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Spedal 
Juries  in 
London  and 
Middlesex, 
how  struck. 


Remedy  for 
delay  by 
notice  of 
trial  by  spe- 
cial Jury. 
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any  time  order  that  a  cause  shall  be  tried  by  a  roe- 
cial  jury,  upon  such  terms  as  they  or  he  shsJl  think 
fit. 

ex.  In  London  and  Middlesex  special  jurors 
shall  be  nominated  and  reduced  by  and  before  the 
under  sheriff  and  secondary  respectively,  in  like 
manner  as  by  the  master  before  this  act,  upon  the 
application  of  either  i)arty  entitled  to  a  special  jury, 
and  his  obtaining  a  rule  for  such  purpose ;  and  the 
names  of  the  jurors  so  struck  shall  be  placed  upon 
a  panel,  which  shall  be  delivered  and  annexed  to  the 
nisipriu8  record,  in  like  manner  and  upon  the  same 
terms  as  hereinbefore  provided  with  reference  to 
the  panel  of  common  jurors;  and  upon  the  trial 
the  special  jury  shall  be  balloted  for,  and  called  in 
the  order  in  which  they  shall  be  drawn  from  the  box, 
in  the  same  manner  as  common  jurors  (a). 

CXI.  Where  the  defendant  in  any  case,  or  plain- 
tiff in  replevin,  gives  notice  of  his  intention  to  try 
the  cause  by  a  special  jury,  and  the  ventie  is  in 
London  or  Middlesex,  the  court  or  a  judge,  if  sa- 
tisfied that  such  notice  is  given  for  the  purpose  of 
delay,  may  order  that  the  cause  be  tried  by  a  com- 


(a)  In  London  and  Middlesex  the 
practice  of  obtaining  a  rule  for  a 
special  jury  remains  in  force;  the 
plaintiff  may  obtain  this  rule  as  of 
course ;  but  as  defendants  frequently 
procured  a  rule  for  a  special  jury  for 
the  mere  purpose  of  delay,  it  was 
ordered  by  Reg.  Gen.,  HU.  T.,  1  Vict. 
(Jerv.  R.  p.  153).  re-enacted  by  Reg. 
Gen.  Hil.,  T.,  16  Vict.  44  (vide  Ap- 
pendix),  **  That  no  rule  for  a  spe- 
cial jury  be  granted  on  behalf  of  any 
defendant  (or  plaintiff  in  repletin) 


made  for  it  more  than  six  days  be- 
fore that  day ;  provided  that  a  judge 
may,  on  summons,  order  a  rule  for 
a  special  jury  to  be  drawn  up  at  any 
time.''  After  obtaining  the  rule  for 
i  special  jury,  the  subsequent  pro- 
ceedings will  be  somewhat  simplified 
in  having  the  jury  nominated  and 
reduced  before  the  undersheriff  or 
secondary,  instead  of  before  the 
master  as  at  present.  The  names 
so  struck  will  form  the  panel  to  be 
attached  to  the  record.  This  section 
'urther  directs  that  upon  the  trial 
he  special  jury  shall  be  called  from 
;he  ballot-box  in  the  same  manner 
IS  common  juries.  If  a  full  special 
ury  do  not  appear  at  the  trial,  a  talet 
nay,  it  appears,  be  prayed  by  either 
»arty  under  sect.  115,  as  heretofore. 
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mon  jury,  or  make  such  ofclier  order  as  to  the  trial 
of  the  cause  as  such  court  or  judge  shall  think  fit  (a). 

CXH.  Where  notice  has  been  given  to  try  by  Notice  to 
special  jury,  either  party  may,  six  days  before  the  Jri^Jy  ^ 
first  day  of  the  sittings  in  London  or  Middlesex,  or  speciia  jury, 
adjournment  day  in  London,  or  commission  day  of 
the  assizes,  give  notice  to  the  sheriff  that  such  cause 
is  to  be  tried  by  a  special  jury ;  and  in  case  no  such 
notice  be  given  no  special  jury  need  be  summoned 
or  attend,  and  the  cause  maybe  tried  by  a  common 
jury,  unless  otherwise  ordered  by  the  court  or  a 
judge  (b). 


(a)  The  courts  of  late  have  endea- 
voured to  aid  the  plaintiff  where  the 
object  of  the  defendant's  rule  for  a 
special  jury  appeared  to  he  solely  for 
delay,  by  directing  the  cause  to  be 
tried  in  its  order  in  the  list  even 
during  the  sittings  in  term,  that  if 
the  special  jury  be  not  summoned, 
the  rule  for  the  special  jury  be  dis- 
charged, and  the  cause  tried  by  a 
common  jury.  Where,  after  the  cause 
bad  been  set  down  for  trial,  the  de- 
fendant obtained  a  special  jury  rule, 
the  plaintiff  attended  at  the  nomi- 
nation of  the  jury,  but  on  the  same 
day  obtained  an  order  from  the  judge 
at  tU$i  prius  that  the  cause  should 
be  tried  in  its  order  by  a  common 
jury,  unless  a  special  one  was  first 
struck :  held,  that  the  cause  had 
been  properly  tried;  as  a  special 
jury  rule  does  not  deprive  a  party  of 
has  right  to  the  common  jury  process 
until  a  special  jury  has  been  struck, 
and  that  the  plaintiff's  attendance  at 
the  nomination — a  proceeding  which 
he  could  not  prevent — had  not  made 
the  special  jury  rule  binding  on  him 
{Damstm  and  another  v.  Smithf  I 
Lown.  M.  &  P.  151).  Where  a 
cause  was  set  down  for  trial  at  the 
first  sittings  in  term,  and  a  special 
jury  was  obtained  by  the  defendant 


for  the  purpose  of  delay,  the  court 
granted  a  rule  calling  on  him  to 
show  cause,  on  the  third  day  be- 
fore the  sittings,  why  the  special 
jury  rule  should  not  be  set  aside  on 
that  day,  unless  he  had  previously 
nominated  the  jury  (Devanoge  v. 
Bothwick,  2  Lown.  M.  &  P.  277). 
The  proper  course  is  not  to  move  to 
set  aside  the  rule,  but  that  the  cause 
may  be  tried  in  its  turn  by  a  common 
jury  if  the  defendant  is  not  ready  with 
his  special  jury  {Breach  v.  0*Brien, 
9  C.  B.  227).  See  a  case  (since  the 
act)  of  this  motion  being  made  and 
granted  (Cass  v.  Wright,  2  N.  C.  L. 
Rep.  743).  After  the  jury  has  been 
struck  and  reduced  the  court  cannot 
direct  the  cause  to  be  tried  by  a  com- 
mon jury  on  defendant's  failure  to 
summon  a  special  jury  (Newman  ▼. 
Graham,  n  C.  B.  153). 

(b)  The  notice  hitherto  for  the 
sheriff  to  summon  the  jury,  has  been 
by  the  party  delivering  at  the  she- 
riff's office  the  special  distringas  or 
habeas  corpora.  The  statute,  6 
Geo.  4.  c.  50,  s.  25,  requires  in  all 
counties,  &c.,  except  London  and 
Middlesex,  that  the  special  jurors 
shall  be  summoned  three  days  at 
least  before  the  day  on  which  they 
are  required  to  attend.    If  the  six 
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CXTII.  In  all  cases  where  notice  is  not  given  to 
the  sheriff  that  the  cause  is  to  be  tried  by  a  special 
jury,  and  by  reason  thereof  a  special  jury  is  not 
summoned  or  does  not  attend,  the  cause  may  be 
tried  by  a  common  jury,  to  be  taken  from  the  panel 
of  common  jurors,  in  like  manner  as  if  no  proceed- 
ings  had  been  had  to  try  the  cause  by  a  spedal 
jury  (a). 


clays'  notice  now  required  be  not 
given  to  the  sheriff,  he  will  not  be 
bound  to  summon  the  jury,  but  the 
cause  may  be  tried  by  a  common 
jury.  "Where  a  special  jury  has  been 
nominated  and  reduced,  either  party 
may  give  the  notice  to  the  sheriff  as 
they  could  formerly  to  issue  the  jury 
process. 

(a)  The  preceding  section  applies 
to  cases  where  notice  has  been  given 
to  try*by  a  special  jury,  and  no  notice 
given  to  the  sheriff,  then  the  cause 
may  be  tried  by  a  common  jury. 
This  section  applies  to  all  cases 
where  notice  is  not  given  to  the 
sheriff,  therefore  where  an  order  has 
been  obtained  for  the  cause  to  be 
tried  by  a  special  jury,  notice  must 
still  be  given  to  the  sheriff.  See 
Common  Law  Procedure  Act  of 
1854,  s.  59,  enabling  the  court  or 
judge  to  make  rules  or  order  on  the 
sheriff  to  procure  the  attendance  of 
a  special  or  common  Jury  for  th^ 
trial  of  any  cause.  See  also  s.  95  of 
that  act  as  to  appointment  of  sittings, 
and  s.  2,  as  to  two  judges  trying 
causes  simultaneously  during  each 
sitting.  The  practice  has  hitherto 
been  that  where  there  was  a  rule  for 
a  special  jury,  and  none  of  the  spe- 
cial jurors  appeared,  the  cause  could 
not  be  tried  by  a  common  jury  (HoU 
V.  Meddowcroft,  4  M.  &  SeL  467 ; 
Hague  v.  HaU,  1  D.  &  L.  83).  The 
authority  under  this  section  to  try 


the  cause  by  a  common  jury,  in  de- 
fault of  the  special  jurors  attending, 
will  only  apply  where  the  notice 
to  the  sheriff  has  not  been  given. 
The  practice,  it  appears,  will  not  be 
altered  by  this  act ;  in  a  case  where 
notice  has  been  given  to  the  sheriff, 
and  all  the  special  jurors  fail  to  at. 
tend,  the  cause  cannot  then  be  tried 
by  a  common  jury.  Where  a  defen- 
dant obtained  a  rule  for  a  special 
jury,  which  was  struck  and  reduced, 
but  the  jurors  not  summoned,  net* 
ther  the  defendant  nor  the  jurors  ap- 
pearing  when  the  cause  was  called  on, 
it  was  tried  as  an  undefended  case 
by  a  common  jury.  Held,  that  the 
trial  was  irregular  {Haldane  v.  Beau^ 
clerk,  13  Jur.  ^26  ;  18  Law  J.,  Ex. 
227 ;  3  Ex.  658 ;  6  D.  &  L.  642). 
And  where  a  defendant  obtained  a 
rule  for  a  special  jury,  which  was 
nominated  and  reduced,  but  no  jury 
process  issued,  afterwards  plaintiff 
obtained  a  judge's  order,  by  which 
the  cause  was  to  be  tried  as  a  com- 
mon  jury  cause,  and  come  on  in  its 
turn  in  the  common  jury  list,  bat 
defendant  was  to  be  at  liberty  to  try 
it  by  a  special  jury  if  he  could  pro- 
cure their  attendance  on  that  day, 
the  cause  was  tried  by  a  oommon 
jury  as  undefended.  Held,  that  the 
trial  was  irregular  {Montagu  ▼• 
Smith,  16  Jur.  40;  21  Law  J.,  Q. 
B.  73). 
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CXrV.  A  writ  of  view  shall  not  be  necessary  or  view  to  be 
used,  but  whether  the  view  is  to  be  had  by  a  com-  ^^^t 
men  or  special  jury,  it  shall  be  sufficient  to  obtain  writ, 
ande  of  the  court  or  judge's  order,  directing  a 
view  to  be  had ;  and  the  proceedings  upon  the  rule 
for  a  view  shall  be  the  same  as  the  proceedings 
h^ret<rfore  had  under  a  writ  of  view ;  and  the  sheriff, 
upon   request,  shall  deliver  to  either  party  the 
names  of  the  viewers,  and  shall  also  return  their 
names  to  the  associate  for  the  purpose  of  their  being 
called  as  jurymen  upon  the  tnal  (a). 


(a)  The  Jury  Act,  6  Geo.  4,  c, 
50,  empowered  the  court  or  judge  to 
order  in  the  distringas  or  habeas 
corpora  certain  jurors  consented  to 
by  the  parties,  or  nominated  by  the 
sheriff,  to  be  returned  as  viewers. 
And  by  Reg.  Gen.,  Hil.  T..  2  Will. 
4, 8. 63  ( Jerv.  R.  p.  76)  it  is  ordered 
that  '*  The  rule  for  a  view  may  in 
all  cases  he  drawn  up  by  the  officer 
of  the  court,  on  the  application  of 
the  party,  without  [affidavit  or]  mo- 
tion for  that  purpose.*'  By  Reg. 
Gen.,  Ha.  T.,  16  Vict.  s.  48,  this 
it  re-enacted,  omitting  the  words 
aa  to  affidavit,  for  the  next  rule  re- 
quires one  {vuie  Appendix).  By  the 
present  statute  the  practice  in  re- 
spect of  a  view  is  not  otherwise 
altered;  both  the  act  above  cited 
and  the  rule  of  court  will  still  apply 
in  eases  where  either  party  desire 
that  certain  jurors  shall  have  a  view 
of  the  premises  in  question.  The 
only  alteration  in  the  proceedings 
being  that  a  view  will  be  had  upon 
the  rule  instead  of  on  a  writ  founded 
upon  the  rule.  This  proceeding  is 
attended  with  considerable  expense, 
and  the  Jury  Act  empowers  the 
court  or  a  judge,  if  they  think  fit, 
to  require  by  the  rule,  that  the 
party  applying  for  it  shall  deposit 
in  the  hands  of  the  under-sheriff  a 
certain  sum  of  money,  for  payment 


of  the  expenses  of  the  view.  The 
rule  should  now  contain  aU  the  par- 
ticulars formerly  contained  in  the 
writ,  as  the  names  of  the  showers, 
and  the  time  and  place  of  meeting 
(Stones  T.  Menham,  2  Ex.  382). 
In  that  case  it  was  held  that  an  action 
by  a  builder  for  work  was  not  a  fit 
case  for  a  side  bar  rule  for  a  view. 
Where  the  verit  contained  the  name 
of  one  shower  only,  the  court  refused 
to  allow  the  successful  party  the  costs 
of  the  view  (Taylor  v.  Thompson, 
7  Bing.  403 ;  1  Dowl.  218 ;  5  Moore 
&  P.  255).  There  is  no  objection 
to  the  attorneys  in  the  cause  being 
the  showers :  they  may  show  marks, 
boundaries,  &c.  to  enlighten  the 
viewers;  but  no  evidence  can  be 
given  on  either  side  at  the  time 
of  taking  the  view.  At  the  trial, 
the  jurors  who  have  taken  the  view 
are  the  first  called,  and  as  many 
of  them  as  appear  must  form  part 
of  the  jury;  but  if  none  answer, 
the  cause  proceeds  in  their  absence. 
See  Common  Law  Procedure  Act 
of  1854,  s.  58,  enabling  parties  to 
apply  for  a  rule  for  the  inspection 
by  the  jury  of  any  real  or  personal 
property,  the  inspection  of  which  is 
material;  provided  that  nothing  is 
to  affect  the  above  section  of  the 
rules  of  court  as  to  proceeding  by 
view]  for  which  see  Appendix. 
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THE  COMMON  LAW  PROCEDURE  ACT  OF  1852. 

GXV.  The  jurors  contained  in  such  panels  as 
aforesaid  shall  be  the  jurors  to  try  the  causes  at  the 
assizes  and  sittings  for  which  they  shall  be  sum- 
moned respectively ;  and  all  such  proceedings  ma3r 
be  had  ana  taken  before  such  juries  in  like  manner, 
and  with  the  like  consequences  in  all  respects,  as 
before  any  jury  summoned  in  pursuance  of  any  writ 
or  writs  or  venire  facias  jtsratores,  distringas  jura^ 
tores,  or  habeas  corpora  ju/ratofvm,  before  this  act  (a). 

CXVI.  Nothing  herein  contained  shall  affect  the 
right  of  a  defendant  to  take  down  a  cause  for  trial, 
after  default  by  the  plaintiff,  to  proceed  to  trial, 
according  to  the  course  and  practice  of  the  court ; 
and  if  records  are  entered  for  trial,  both  by  the 
plaintiff  and  the  defendaiit,  the  defendant's  re- 
cord shall  be  treated  as  standing  next  in  order  after 
the  plaintiff's  record  in  the  list  of  causes,  and  the 
trial  of  the  cause  shall  take  place  accordingly  (5). 


{a)  "Wherever  the  practice  in  re- 
spect of  special  juries  is  not  altered 
by  any  of  the  preceding  sections, 
this  section  retains  the  practice  as  at 
present.  If  a  cause  go  off  for  de- 
fault of  special  jurors,  no  new  jury 
can  be  struck,  but  the  cause  must  be 
tried  by  the  jury  first  appointed 
{R'ix  V.  Perry,  5  T.  R.  453).  Where 
in  a  cause  appointed  to  be  tried  at 
bar,  a  full  special  jury  did  not  appear, 
and  the  trial  in  consequence  was  put 
off,  the  court  in  the  following  term 
granted  on  the  application  of  the 
plaintiCTs  counsel  a  rule  absolute  in 
the  first  instance  for  a  writ  of  octo 
Vfil  decern  tales  {Buron  v.  Denman, 
12  Jur.  82 ;  1  Ex.  769).  Where 
notice  has  been  given  to  the  sheriff 
under  sect.  112,  and  none  of  the 
special  jurors  appear,  the  cause  can- 
not be  tried,  except  by  consent. 
Where  the  plaintiff  proposed  to 
have  the  cause  tried  by  a  common 
jury,  which  was  allowed  by  the  judge, 
uotwithstanding  the  defendant's  pro- 


testing against  it,  and  a  verdict  was 
found  for  the  plaintiff,  the  court  set 
aside  the  verdict  although  it  ap- 
peared that  the  defendant  had  made 
defence  at  the  trial  (Holt  ▼.  Med- 
dowerqft,  4  M.  &  Sel.  467).  It 
appears  that  the  practice  is  not  af- 
fected by  this  act,  in  respect  of  the 
right  of  either  party  to  pray  a  taiet, 
if  a  full  special  jury  does  not  appear. 
For  the  practice  in  obtaining  certi- 
ficates at  the  trial  for  the  costs  of 
special  juries,  see  the  cases  of  C/e- 
ments  v.  George,  11  Moore  510; 
Christie  v.  Richardsom,  10  Mee.  h, 
W.  688;  12  Law  J.,  Ex.  86;  1 
Dowl.  N.  S.  503;  Wood  v.  GHM' 
wood,  10  B.  &  C.  699 ;  Roberts  v. 
Brown,  6  Car.  &  P.  757 ;  Wemys 
V.  Greenwood,  2  Car.  &  P.  483; 
Orme  v.  Crockford,  1  C.  &  P.  537 ; 
Geeves  v.  Gorton,  15  Mee  &  W. 
186;  15  Law  J.,  Ex.  169;  3  D. 
&  L.  481 ;  Grace  v.  CUneh,  12  Law 
J.,  Q.  B.  273 ;  4  Q.  B.  606. 
(b)  If  the  plaintiff  neglect  to  take 
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And  -with  respect  to  the  admission  of  documents, 
be  it  enacted  as  follows : 

CXVII.  Either  party  may  call  on  the  other  Adnaission 
party  by  notice  to  admit  any  documents,  saving  all  menS? 
just  exceptions ;  and  in  case  of  refusal  or  neglect 
to  admit,  the  costs  of  proving  the  document  shall 
be  paid  by  the  party  so  neglecting  or  refusing, 
whi^ver  the  result  of  the  cause  may  be,  unless  at 
the  trial  the  judge  shall  certify  that  the  refusal  to 
admit  was  reasonable ;  and  no  costs  of  proving  any 
documents  shall  be  allowed  unless  suca  notice  be 
given,  except  in  cases  where  the  omission  to  give 
the  notice  is  in  the  opinion  of  the  master  a  saving 
of  expense  (a). 


tbe  cause  to  trial,  when^  according 
to  the  practice  of  the  court,  he 
might  have  done  so,  the  defendant 
may  g^ve  the  plaintiff  notice  of  trial, 
and  proceed  as  the  plaintiff  does  in 
ofrdinary  cases.  The  notice  must  be 
the  same  as  required  by  sect.  97  of 
this  act ;  namely,  ten  days,  whether 
in  town  or  country.  Tbe  defendant 
cannot  give  notice  until  the  plaintiff 
has  made  default.  By  Reg.  Gen., 
Hil.  T.,  2  Will.  4,  8.  71  (Jerv.  R. 
p.  79),  re-enacted  by  Reg.  Gen.; 
Hil.  T.,  16  Vict.  8.  42,  it  is  ordered 
thai  "  No  trial  by  proviso  shall  be 
idlowed  in  the  same  term  in  which 
the  default  of  the  plaintiff  has  been 
made,  and  no  rule  for  a  trial  by  pro- 
viso shall  be  necessary  "  {vide  Ap- 
pendix). If  both  the  plaintiff  and 
defendant  enter  their  records,  the 
trial  must  be  by  the  plaintiff's  re- 
cord, nnless  he  should  previously 
withdraw  it ;  if  the  defendant  alone 
take  down  and  enter  the  record  for 
trial,  when  the  cause  is  called  on, 
if  tbe  plaintiff  appear,  the  cause  is 
tried  in  the  ordinary  manner ;  but  if 
the  plaintiff  do  not  appear,  there 
must  be  a  nonsuit  {Gardners.  Dams, 
1  Wils.  3©0;  Brown  v.  OttUy,  1  B. 


&  Ad.  253;  Hodgson  v.  Foster,  1  B. 
&  C.  110).  The  trial  by  proviso 
will  now  probably  be  seldom  re- 
sorted to,  as  sect.  101  of  this  act 
enables  the  defendant  to  sign  judg- 
ment  for  his  costs  where  the  plain- 
tiff after  notice  naakes  default  in  try- 
ing his  cause. 

{a)  This  section  alters  rule  of 
court  of  Hil.  T.,  4  WiU.  4,  s.  20,  as 
to  the  admission  of  documents,  in 
order  to  give  a  similar  effect  to  the 
notice  to  admit  as  the  order  of  the 
judge  now  has  under  that  rule,  and 
to  get  rid  of  the  needless  machinery 
of  the  summonses  and  orders  to  ad- 
mit or  pay  costs,  and  to  place  the  de- 
cision of  whether  the  request  to  ad- 
mit is  unreasonable  with  the  judge 
at  the  trial,  who  can  best  determine 
that  question.  The  notice  to  admit 
must  be  served  a  reasonable  time 
before  the  trial;  it  has  been  held 
that  a  notice  four  days  before  the 
commission  day  at  the  assizes  is 
sufficient  {Tinn  v.  Billingsley,  2  C. 
M.  &  R.  253).  The  plaintiff  must 
give  the  notice  to  entitle  him  to  the 
costs  of  proving  the  same,  although 
the  document  is  in  issue,  and  the 
defendant  alleges  it  to  be  a  forgery 
l2 
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Proof  of  ad- 
missions. 


Proof  of 
notice  to 
prodoce. 


CXVIII.  An  affidavit  of  the  attorney  in  the 
cause,  or  his  clerk,  of  the  due  signature  of  any  ad- 
missions made  in  pursuance  of  such  notice,  and 
annexed  to  the  affidavit,  shall  be  in  all  cases  suffi- 
cient evidence  of  such  admissions  (a). 

CXIX.  An  affidavit  of  the  attorney  in  the  cause 
or  his  clerk,  of  the  service  of  any  notice  to  produce, 
in  respect  of  which  notice  to  admit  shall  have  been 
given,  and  of  the  time  when  it  was  served,  with  a 
copy  of  such  notice  to  produce  annexed  to  such 
affidavit,  shall  be  sufficient  evidence  of  the  service 
of  the  original  of  such  notice,  and  of  the  time  when 
it  was  served  (b). 


(Spencer  v.  Borough,  9  Mee.  &  W. 
425;  11  Law  J.,  Ex.  378).  It  is 
no  objection  to  a  party  to  the  cause 
calling  on  his  opponent  to  admit 
documents  in  the  hands  of  a  third 
partv  (Rutter  v.  Chapman,  8  Mee. 
&W.  388;  11  Law  J..  Ex.  178;  1 
Dowl.  N.  S.  118).  A  party  is  not 
entitled  to  the  costs  of  proving  a 
document  which  is  not  receivable  in 
evidence  {Phillips  v.  Harris,  Car.  & 
M.  492).  If  a  document  is  described 
in  a  notice  as  a  connterpart,  but  is 
in  fact  a  lease,  and  the  opposite 
party  has  consented  to  admit  it,  he 
is  bound  by  his  admission  (Doe  d. 
Wright  v.  Smith,  8  Ad.  &  E.  255 ; 
2  Jur.  854).  And  where  a  notice 
to  admit  specified  a  note  dated  the 
10th  October,  and  the  note  when 
produced  appeared  to  be  dated  the 
10th  of  November,  but  the  party 
admitting  it  had  actually  seen  the 
note,  the  mistake  was  holden  imma- 
terial (Field  V.  Hemming,  7  Car.  & 
P.  619).  Written  admissions  made 
for  the  purpose  of  a  former  trial 
may  be  used  on  a  new  trial  (Elton 
V.  Larkins,  5  Car.  &  P.  305;  1 
Moo.  &  R.  186 ;  Doe  d.  Wetherell 
V.  Birdt  7  C.  &  P.  6).  The  admis- 
sion of  a  document  described  in 


notice  to  admit  is  not  admission  of 
a  fact  stated  as  the  description  (Pil- 
grim V.  Southampton  Railway  Ctrnt' 
pang,  18  Law  J.,  C.  P.  330).  But 
admission  of  deed  precludes  party 
from  requiring  explanation  of  inter- 
lineation  (Freeman  v.  Steggel,  13 
Jur.  1030  ;  vide  Chaplin  ▼.  Levy,  2 
C.  L.  Rep.  556). 

(a)  The  proof  of  the  due  signa- 
ture of  any  admission  by  the  affi- 
davit of  the  attorney  or  his  clerk  is 
substituted  for  the  judge's  order, 
which  hitherto  proved  the  admission 
by  reference  to  the  notice  annexed, 
describing  the  document,  and  iden- 
tified by  the  signature  of  the 
judge. 

(h)  If  the  service  of  such  notice 
be  not  admitted,  it  is  necessary,  for 
the  purpose  of  making  secondary 
evidence  of  documents  admissible  in 
case  of  their  non-production  at  the 
trial,  that  a  vntness  should  be  in 
court  formally  to  prove  the  service, 
which  may  have  been  effected  in 
London,  when  the  trial  is  in  York. 
"  A  variance  between  the  copy  and 
original,  if  served,  would  at  once  be 
detected  by  production  of  the  ori- 
ginal. As  the  proof  is  merely  for- 
mal, the  proposed  innovation  can- 
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And  with  respect  to  execution  (a),  be  it  enacted 
as  follows : 

CXX.  A  plaintiff  or  defendant,  having  obtained  Execution 
a  verdict  in  a  cause  tried  out  of  term,  shall  be  en-  ^'*""  *'*"' 
titled  to  issue  execution  in  fourteen  days  (6),  unless 


trial. 


Dot  be  reasonably  objected  to " 
{Common  Law  Commissionera*  Re^ 
port,  p.  46).  A  notice  to  produce 
docnments  upon  the  trial  of  a  cause 
applies  not  only  to  the  first,  but  to 
sU  subsequent  trials  of  the  same 
cause,  and  need  not  be  repeated 
(Hcpe  v.  BeadoHj  21  Law  J.,  Q.  B. 
25;  2  Lown.  M.  &  P.  593;  16  Jur. 
80). 

(a)  See  Common  Law  Proce- 
dure Act,  ss.  60—67,  as  to  at- 
taching  debts  due  to  judgment  debt; 
or  see  New  Rules,  H.  T.,  16  Vict. 
ss.  70-^77)  Appendix.  As  to  judg- 
ment, see  King  v.  Birch,  3  Q.  B. 
425.  The  incipitur  is  not  the 
judgment  {PhiUipps  v.  Birch,  2  D. 
N.  S.  97 ;  5  Sc.  N.  R.  178).  Entry 
of  judgment  not  final  until  costs 
taxed  {Pierce  ▼.  Berry,  4  Q.  B.  635). 
Omission  of  notice  to  tax  only  irre- 
gularity {Ilderton  v.  SeU,2  C.  B.  249). 

{b)  By  1  Will.  4,  c.  7,  s.  2,  judge 
may  certify  on  the  back  of  the  re- 
cord, at  any  time  before  end  of  the 
assizes  or  sittings,  that  in  his  opinion 
execution  ought  to  issue  forthwith, 
or  at  some  day  to  be  named  in  the 
certificate,  subject  or  not  to  any 
eondition  or  qualification,  on  which 
execution  may  be  issued  accordingly. 
Sect.  4  provides  that  in  such  cases 
judgment  may  be  arrested,  or  a  new 
trial  granted;  and  thereupon  the 
party  afifected  by  such  execution 
shall  be  restored  to  all  he  may  have 
lost  thereby  (see  Badley  v.  Oliver, 
1  C.  M.  219).  This  statute  remains 
in  force,  and  is  referred  to  in  sect. 
143,  poet.    See,  as  to  setting  aside 


execution,  Smith  y.  Temperley,  16 
M,&W.273;  4 D.  & L. 510 ; ^fe:r- 
ander  v.  WiUiame,  4  D.  &  L.  132. 
No  four  days  delay  now  necessary 
on  "  speedy"  execution.)  Cases  may 
occur  in  which,  from  the  circum- 
stances, this  period  ought  to  be  fur- 
ther abridged,  as  where  there  is 
danger  that  a  party  may  abscond, 
or  make  away  with  his  property,, 
and  others  in  which  it  ought  to 
be  prolonged,  as  where  the  judge 
entertains  substantial  doubt  whe- 
ther the  verdict  wiU  stand  {Com^ 
mon  Law  Commissioners*  Report, 
p.  47).  Under  this  section  it 
appears  that  unless  there  be  any 
special  order  to  the  contrary,  a 
plaintiff  or  defendant,  having  ob- 
tained a  verdict,  will  be  entitled  to 
sign  judgment,  tax  his  costs,  and 
issue  execution  in  fourteen  days, 
whether  in  term  or  vacation.  If, 
therefore,  any  reason  exist  to  believe 
that  the  court  will  grant  a  rule  to 
arrest  the  judgment,  or  to  set  aside 
the  verdict  or  nonsuit,  or  for  a  new 
trial,  an  application  should  be  made 
to  the  judge  who  tries  the  cause,  or 
some  other  judge,  or  the  court,  to 
stay  the  execution.  The  power 
given  to  a  judge  at  nisi  prius  under 
the  statute  of  1  Will.  4,  c.  7,  to 
grant  a  certificate  for  speedy  execu- 
tion is  not  taken  away  by  this  sta- 
tute. If  there  be  reason  to  believe 
that  the  fruits  of  the  verdict  may  be 
lost  unless  the  plaintiff  can  obtain 
his  execution  earlier  than  the  four- 
teen days  given  by  this  section,  the 
plaintiff  may  apply,  as  formerly,  for 
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Orbnnd 
writs  abo- 
lished. 


the  judge  who  tries  the  cause,  or  some  other  jut^e, 
or  the  court  shall  order  execution  to  issue  at  an 
earlier  or  later  period,  with  or  without  terms  (a). 

CXXI.  It  shall  not  be  necessarj  to  issue  any 
writ  directed  to  tiie  sheriff  of  the  county  in  whick 
the  ventte  is  laid,  but  writs  of  execution  may  issue 
at  once  into  any  county,  and  be  directed  to  and 
executed  by  the  sheriff  of  any  county,  whether  a 
county  palatine  or  not,  without  reference  to  the 
county  in  which  the  venue  is  laid,  and  without  any 
suggestion  of  the  issuing  of  a  prior  writ  into  such 
coun|^. 

C3lXII.  All  writs  of  every  description  issuing 
mSatine  to   ^^^  ^^  *^®  superior  courts  of  common  law  at  "West- 
be  directed  miuster,  to  be  executed  in  the  counties  palatine, 
sheriff.        shall  be  directed  and  delivered  to  the  sheriffs  of 
such  counties,  and  executed  and  returned  by  them 
to  the  courts  out  of  which  such  writs  are  issued,  in 


Writs  in 


execution  to  issue  at  an  earlier  pe- 
riod, and  such  application  for  an 
order  may  be  made  immediately 
after  the  verdict,  or  at  any  time  be- 
fore execution  has  issued,  while  the 
certificate  could  only  be  granted 
during  the  sittings  or  assizes,  and 
the  application  may  be  made  to  any 
judge  or  to  the  court.  Where  one 
defendant  had  tendered  a  bill  of  ex- 
ceptions, a  certificate  for  speedy  ex- 
ecution was  refused,  but  the  judge 
afterwards  allowed  it,  as  the  effect 
might  otherwise  be«  that  in  every 
case  it  would  be  done,  and  defeat 
the  application  {Dresser  v.  Clarke, 
1  Car.  &  K.  569).  Where  a  judge 
on  the  trial  of  a  cause  in  vacation 
granted  a  certificate  for  immediate 
execution,  the  same  day  the  plaintiff 
gave  notice  of  taxation  of  his  costs, 
and  on  the  following  day  taxed 
them,  signed  judgment,  and  issued 
execution.  Held,  on  motion  to  set 
aside  the  judgment  and  subsequent 
proceedings,  that  the  plaintiff  was 


regular  in  the  course  that  he  had 
pursued,  and  that  he  was  not  bound 
to  take  out  a  rule  for  judgment,  or 
to  wait  four  days  before  proceeding 
to  sign  judgment  {Alexander  ▼« 
Wiltiami,  4  D.  &  L.  132;  8  Q.  B. 
931). 

(a)  A  certificate  for  speedy  exe- 
cution **  for  sum  recovered  by  ver- 
dict **  includes  costs ;  and  if  cm,  «a. 
is  issued  for  damages,  there  cannot 
be  a  second  ca.  sa.  for  taxed  costs 
{Smith  V.  Dicketuon,  5  Q.  B.  602). 
Notwithstanding  an  order  for  im- 
mediate execution,  plaintiff  can- 
not sign  judgment  until  after  four 
days  {Snooks  v.  Smith,  8  Sc.  N.  R. 
273).  After  certificate  for  speedy 
execution  and  judgment  thereon 
judge  cannot  stay  execution  {Lander 
▼.  Gordon,  7  Mee.  &  W.  218). 
Even  after  judgment  by  default  party 
had  four  days  after  trial  in  term  to 
move,  and  could  not  be  deprived  of 
this,  even  under  special  circumstances 
{Carpenter  v.  Lee,  1  D.  N.  S.  706). 
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tiie  same  manner  in  all  respects  as  writs  are  exe- 
cuted and  returned  by  the  sheriffs  of  other  coun* 
ties. 

CXXITL  In  every  case  of  execution  the  party 
eintitled  to  execution  may  levy  the  poundage  fees 
and  exp^ises  of  the  execution  over  and  above  the 
sum  recovered  (a). 

CXXIV.  A  writ  of  execution^  issued  after  the 
commencement  of  this  act  (h),  if  imexecuted,  shall 
not  remain  in  force  for  more  than  one  year  from 
the  teste  of  such  writ,  unless  renewed  in  the  man- 
ner hereinafter  provided  (c) ;  but  such  writ  may,, 
at  any  time  before  its  expiration,  be  renewed  by  the 
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Writs  of 
execation 
to  remain 
in  force  for 
one  year, 
and  to  be 
renewed  if 
necessary. 


(a)  All  execation  creditors,  whe- 
ther plaintiffs  or  defendants,  will, 
under  every  kind  of  execution,  be 
entitled  to  levy  expenses.  The  sta- 
43  Geo.  3,  c.  46,  s.  5,  enacts  that  in 
every  ease  of  execution  against  the 
goods  of  a  defendant,  the  plaintiff 
may  also  levy  the  poundage  fees  and 
expenses  of  the  execution,  over  and 
above  the  sum  recovered  by  the 
judgment.  Under  this  provision  it 
was  only  where  a  levy  was  made 
upon  the  goods  of  a  defendant,  af 
the  suit  of  a  plaintiff,  that  the 
expenses  of  the  execution  could  be 
included  in  the  levy.  When  a  writ 
of  execution  issued  against  the 
person  of  the  defendant,  as  in  the 
case  of  a  ctqnas  ad  satitfaciendum, 
the  plaintiff  was  not  entitled  to  the 
poundage  or  expenses  of  the  execu- 
tion ;  and  where  the  execution  was 
at  the  suit  of  the  defendant,  he  was 
not  entitled  to  levy  the  poundage  or 
other  expenses  of  the  execution 
(Baker  v.  Sydee,  7  Taunt.  178). 
Costs  of  interpleader  rule,  obtained 
by  sheriff  or  officer,  are  not 
<(  expenses  of  execution"  within  the 
statute  (Hammond  v.  iVatnt,  9  Mee. 
&  W.  221),  By  the  statute  3  G.  1, 
c.  15,  s.  16,  upon  executing  an  elegit 


or  writ  of  possession,  the  poundage 
is  chargeable  on  the  yearly  value  of 
the  lands  extended  or  recovered 
(Nash  and  another  v.  Allen,  12  Law 
J.,  Q.  B.  298 ;  4  Q.  B.  784) ;  and 
this  is  not  affected  by  the  statute  7 
Will.  4  &  1  Vict.  c.  42,  relatmg  to 
officers'  fees,  or  the  table  of  those 
fees  made  in  pursuance  thereof 
(Dames  v.  Griffiths,  8  Law  J.,  Ex. 
70  ;  7  Dowl.  204).  In  all  cases  of 
execution  care  must  be  taken  to  keep 
the  fees  and  expenses  within  such  a 
reasonable  sum  as  will  be  allowed 
upon  taxation,  otherwise  the  court, 
on  motion,  will  order  the  excess  to 
be  refunded  with  costs,  to  be  paid 
by  the  defendant  (Benwelly.  Oakley, 
2  Taunt  174). 

(b)  The  24th  October,  18^2 ;  vide 
sect.  1,  et  vide  post, 

(c)  The  Ck)mmon  Law  Procedure 
Act  of  1854,  sect.  94,  provides  that 
no  writ  of  execution  issued  btfore 
the  24th  October,  1852,  if  unexe- 
cuted, shall  remain  in  force  for  more 
than  six  calendar  months  after  the 
24th  October,  1854, unless  renewed  as 
writs  issued  after  the  24th  October, 
1852,  under  the  present  section,  that 
being  the  day  of  the  **  commence- 
ment of  this  act''  (vide  sect.  1). 
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party  issuing  it,  for  one  year  from  the  date  of 
such  renewal,  and  so  on  from  time  to  time  during 
the  continuance  of  the  renewed  writ,  either  by 
being  marked  with  a  seal  bearing  the  date  of  tlie 
day,  month,  and  year  of  such  renewal  (such  seal  to 
be  provided  and  kept  for  that  purpose  at  the  office 
of  the  masters  of  the  court  out  of  which  such  writ 
issued)  or  by  such  party  giving  a  written  notice  of 
renewal  to  such  sheriff,  signed  by  the  party  cfr  his 
attorney,  and  bearing  the  like  seal  of  the  court ; 
and  a  writ  of  execution  so  renewed  shall  have  effect 
and  be  entitled  to  priority  according  to  the  time  of 
the  original  delivery  thereof  (a). 

CXXV.  The  production  of  a  writ  of  execution, 
or  of  the  notice  renewing  the  same,  purporting  to 
be  marked  with  such  seal,  showing  the  same  to 
have  been  renewed  according  to  this  act,  shall  be 
sufficient  evidence  of  its  having  been  so  renewed. 

CXX  Vl.  A  written  order  under  the  hand  of  the  . 
attorney  in  the  cause,  by  whom  any  writ  of  caputs 
ad  satisfaciendum  shall  have  been  issued,  shall  jus- 
tify the  sheriff,  gaoler,  or  person  in  whose  custody 
the  party  may  be  under  such  writ  in  discharging 
such  party,  unless  the  party  for  whom  such  attor-. 
ney  professes  to  act  shall  have  given  written  notice 
to  the  contrary  to  such  sheriff,  gaoler,  or  person  in 
whose  custody  the  opposite  party  may  be ;  but  such 
discharge  shall  not  be  a  satisfaction  of  the  debt,  un- 
less made  by  the  authority  of  the  creditor ;  and  no- 
thing herein  contained  shall  justify  any  attorney 


(a)  The  renewal  of  writs  of 
execution  by  a  seal  bearing  the  date 
of  the  day,  month  and  year,  of  such 
renewal,  will  afford  conclusive  proof 
on  any  question  arising  as  to  the 
priority  of  writs,  which  sometimes 
is  of  importance.  For  cases  of 
practice  on  the  priority  of  writs,  see 
Heeman  v.  Evans  and  another^  11 
Law  J.,  C.  P.  1 ;  3  Man.  &  6.  398  ; 
Graham  and  others  v.  Witherby  and 


another,  7  Q.  B.  491 ;  Goldschmidi 
V.  Hamlet,  6  Man.  &  G.  186;  6 
Scott,  N.  S.  962  ;  1  D.  &  L.  501 ; 
12  Law  J.,  C.  P.  304 ;  Howard  v. 
Cauty,  13  Law  J.,  Q.  B.  294 ;  2  D. 
&  L.  115;  Hunt  v.  Hooper  and 
another,  12  Mee.  &  W.  664;  13 
Law  J.,  Ex.  183 ;  1  D.  &  L.  626  ; 
Christopherson  v.  Bua;ton,  3  Ex. 
160 ;  18  Law  J.,  Ex.  60. 
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in  giving  such  order  for  discharge  without  the  con- 
sent of  his  client  (a). 

CXXVII.  It  shall  not  be  necessary  in  any  case  Proceedings 
to  sue  out  a  writ  of  hahetis  corpus  ad  satisfaciendim,  fS'exw^n 
to  charge  in  execution  a  person  already  in  *^®  *iP^^'\n 
pnBon  of  the  court,  but  such  person  may  be  so  piiLnof  the 
eha]^;ed  in  execution  by  a  judge's  order,  made  upon  ^^^' 
affidavit  that  judgment  has  been  signed  and  is  not 
satisfied ;  and  the  service  of  such  order  upon  the 
keeper  of  the  prison  for,  the  time  being  shall  have 
the  effect  of  a  detainer  (5). 

Proceedings  to  revive. 

And  with  respect  to  proceedings  for  the  revival      , 
of  judgments  and  other  proceedings  by  and  against 


(a)  The  object  of  this  section  is 
to  enable  the  sheriff  to  act  on  the 
luthority  of  the  attorney,  who,  by 
raing  out  the  writ,  had  set  him  in 
motion ;  but  it  does  not  otherwise 
extend  the  attorney's  authority ;  he 
cannot  release  or  discharge  the  debt 
without  the  sanction  of  his  client. 
It  appears  by  several  cases  collected 
in  Rollers  Abridgement,  fol.  291, 
that  the  authority  of  an  attorney 
determines  with  the  judgment 
{Taping  v.  Johrumit  2  Bos.  &  Pul. 
357 ;  Savory,  aaaignee,  Sfc.  v.  Chap- 
man, 9  Law  J.,  Q.  B.  186;  Connop 
V,  Chaltts,  2  Ex.  484;  17  Law  J., 
Ex.  319;  6  D.  &  L.  48;  and  see 
Pulling's  Law  of  Attornies  and  Soli- 
citors, p.  117). 

(i)  By  Reg.  Gen.,Hn.  T.,  2  WiU. 
4,  a.  85  (.Jerv.  R.  84),  the  plaintiff 
is  bound  to  cause  the  defendant  to 
be  charged  in  execution  within  two 
terms  inclusive  after  trial  or  judg- 
ment,  othervrise  the  defendant  will 
be  supersedeable ;  and  by  r.  95  ( Jerv. 


R.  p.  87),  it  is  not  necessary,  in 
order  to  charge  a  defendant  in  exe- 
cution, that  the  proceeding  be 
entered  of  record.  The  former 
mode  of  suing  out  a  writ  of  habeas 
corpus  ad  satisfaciendum,  to  charge 
a  party  in  execution,  was  unneces- 
sary expense ;  the  form  of  bringing 
the  party  into  court,  to  ask  him  if  he 
could  pay  the  amount  of  the  judg- 
ment, possessed  no  advantage,  as  the 
party  was  not  at  liberty  to  show  any 
cause  against  being  charged;  any 
objection  to  the  judgment  must  have 
been  by  a  special  application  to  the 
court  {Revell  v.  Wetherell,  Clerk,  3 

C.  B.  605 ;  and  Cooke  v.  Wright,  5 

D.  &  L.  274).  He  could  only  be 
discharged  on  payment  of  the  debt 
and  costs  in  the  action,  but  could 
not  be  detained  for  payment  of  the 
costs  of  the  writ  on  which  he  was 
brought  up  {Dalzell  v.  CuUen,  12 
Mee.  &  W.  1  ;  1  D.  &  L.  448 ;  13 
Law  J.,  Ex.  39). 

1.3 
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persons  not  parties  to  the  record,  be  it  enacted  as 
follows  (a) : 


{a)  kfi.fa.  is  in  force  until  it  has 
been  completely  executed,  and  when 
a  portion  has  been  levied  there  may 
be  a  second  lery  more  than  ten  years 
after  {Jordan  ▼.  Binckes,  13  Q.  B. 
757).  A  party  might  be  arrested  on 
a  ea,  sa,  which  had  been  returned 
more  than  a  year,  and  on  which  a 
previous  sheriff  has  returned  non  est 
inventuSf  without  reviving  the 
judgment  by  »ci.  fa,  {Collins  v. 
Yewenst  10  A.  &  E.  520).  It  was 
also  held  that  where  a  writ  of  exe- 
cution was  sued  out  in  due  time,  the 
defendant  might  be  arrested  under  it 
at  any  time,  and  it  was  not  necessary 
that  the  writ  should  be  returned  and 
filed  within  the  year  to  continue  it 
by  subsequent  process  {Simpson  v. 
Heath,  7  D.  P.  C.  832 ;  5  Mee.  & 
W.  631).  A  writ  of  ca.  sa,  might 
be  executed  more  than  a  year  after 
its  date  {Greenshields  v.  Harris,  9 
Mee.  &  W,  774).  Arrest  on  ca,  sa, 
was  no  bar  to  sci,  fa,  where  the 
party  had  been  discharged  out  of 
custody  by  reason  of  irregularity 
in  issuing  the  writ  {Collins  v.  Beau- 
mont, 10  A.  &  E.  225).  Notwith- 
standing  the  statute  of  Westminster 
the  second  (13  Edw.  1.  st.  1,  c.  45) 
a  writ  of  ca,  sa,  might  be  issued  on 
a  judgment  more  than  a  year  and 
day  old,  if  the  defendant  had  by 
parol  agreed  to  waive  a  sci.  fa, 
{Morgany,  Burgess,  1  D.  N.  S.  850). 
If  a  ca,  sa,  were  set  aside  for  irre- 
gularity, as  for  being  issued  more  than 
a  year  and  day  without  sci.  fa,,  the 
plaintiff  was  held  not  bound  to 
proceed  by  sd,  fa,  or  action  on  the 
judgment,  but  might  at  once  take 
the  defendant  again  on  a  fresh  writ 
of  ea,  sa,  {Merchant  v.  Frankis,  3 
Q.  B.  1).    A  writ  of  ca,  sa,  issued 


in  the  life  of  the  judgment  creditor 
could  be  executed  after  his  death 
{ElUs  V,  Griffith,  16  Mee.  &  W.  106 ; 
4  D.  &  L.  279).  If  final  process 
returnable  upon  execution  were 
issued  vnthin  a  year  of  the  judg- 
ment, but  produced  no  satisfaction, 
fresh  process  might  be  issued  at  any 
time  afterwards,  without  previously 
returning  the  first,  or  issuing  out  a 
fi,  fa,  {Franklin  v.  Hodgkinson, 
3  D.  &  L.  554 ;  15  Law  J.,  Q.  B. 
130).  Defendant  more  than  a  year 
after  judgment  could  waive  the  sci, 
fa,  {Harmer  v.  Johnson,  14  Mee.  & 
W.  336 ;  3  D.  &  L.  38).  It  was  no 
ground  for  setting  aside  a  writ  of 
sci,  fa,  as  irregular,  that  there  had 
been  no  return  to  an  alias  fi,  fa, 
issued  on  the  same  judgment,  though 
something  has  been  done  under  that 
writ,  because  this  might  be  the  sub- 
ject of  a  plea  to  the  sci,  fa,  {Holmes 
V.  Newlands,  5  Q.  B.  634).  It  was 
no  answer  to  the  sci,  fa,  that  a  writ 
of  fi.  fa,  issued  under  the  same 
judgment  vnthin  a  year  after  the 
judgment,  unless  it  appeared  that  the 
debt  was  satisfied  by  the  levy  which 
took  place  under  such  writ  {Ibid), 
A  sci,  fa,  on  a  judgment  was 
deemed  not  a  mere  continuation  of 
a  former  suit,  but  created  a  new 
right  {Farrell  v.  Gleeson,  11  01.  & 
Fin.  702).  A  writ  of  execution 
issued  on  a  judgment  more  than  a 
year  old,  vnthout  sci,  fa.,  was  not 
absolutely  void,  but  voidable  only 
{Blanchenay  v.  Bail,  4  Q.  B.  707). 
It  was  no  answer  toa  «ci./a.  that 
it  was  sued  out  fraudulently,  in 
breach  of  a  rule  of  court,  to  reduce 
the  damages  to  a  shilling,  &c. 
{Farmer  v.  Mottram,  6  M.  &  O. 
684). 
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CXXyni.  During  the  lives  of  the  parties  to  a 
jud^ent,  or  those  of  them  during  whose  lives  exe- 
cution may  at  present  issue  within  a  year  and  a  day 
without  a  scire  facias  (a),  and  within  six  years  from 
the  recovery  of  the  judgment,  execution  may  issue 
without  a  revival  of  the  judgment. 

GXXIX.  In  cases  where  it  shall  become  neces- 
sary to  revive  a  judgment,  by  reason  either  of  lapse 
of  time  {h)y  or  of  a  change  by  death,  or  otherwise, 
of  the  parties  entitled  or  liable  to  execution,  the 
party  alleging  himself  to  be  entitled  to  execution 
may  either  sue  out  a  writ  of  revivor  in  the  form 
hereinafter  mentioned,  or  apply  to  the  court  or  a 
judge  for  leave  to  enter  a  suggestion  upon  the  roll, 
to  the  effect  that  it  manifestly  appears  to  the  court 
that  such  party  is  entitled  to  have  execution  of  the 
judgment,  and  to  issue  execution  thereupon ;  such 
leave  to  be  granted  by  the  court  or  a  judge  upon  a 
rule  to  show  cause  or  a  summons,  to  be  served 
according  to  the  present  practice,  or  in  such  other 
maimer  as  such  court  or  judge  may  direct,  and 
which  rule  or  summons  may  be  in  the  form  con- 
tained in  the  schedule  (A.)  to  this  act  annexed^ 
marked  No.  7,  or  to  the  like  effect  (c). 
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(a)  Set.  fa.  might  issue  to  revive 
t  judgment  more  than  twenty  years 
after  signed,  if  payments  had  been 
made  (WiOianu  v.  Welch,  3  D.  &  L. 
565). 

(b)  Under  this  section,  on  a  judg- 
ment more  than  a  year  and  a  day, 
but  less  than  eight  years  old,  when 
the  act  came  into  operation,  and 
which  had  not  been  revived  by  set, 
fa.f  execution  has  been  issued  with- 
out revival  of  judgment  (Boodle  v. 
Davis,  22  Law  J.,  Ex.  69). 

(c)  Where  a  judgment  is  to  be 
revived  by  reason  of  lapse  of  time 
(which  by  the  previous  section  is 
after  the  period  of  six  years),  or  by 
change  of  parties,   as   by   death, 


bankruptcy,  &c.,  the  proceeding  may 
be  either  by  writ  of  revivor,  or  by 
entering  a  suggestion  upon  the  roll 
by  leave  of  the  court,  or  a  judge. 
The  writ  of  revivor  is  the  same  as 
.  the  scire  facias  hitherto  used,  except 
that  it  is  directed  to  the  parties 
instead  of  to  the  sheriffs  (see  sect. 
131).  This  writ,  like  the  scire 
facias,  is  in  the  nature  of  a  new 
action,  to  which  the  defendant  may 
appear  and  plead.  It  will  be 
essential,  in  order  to  obtain  leave,  to 
enter  a  suggestion  upon  the  roll,  to 
satisfy  the  court  or  a  judge  that  the 
rule  or  summons  to  show  cause  has 
been  served  upon  or  brought  to  the 
notice  of  the  defendant,  in  the  same 
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CXXX.  Upon  such  application,  in  case  it  mani- 
festly appears  that  the  party  making  the  same  is 
entitled  to  execution  (a),  the  court  or  judge  shall 
allow  such  suggestion  as  aforesaid  to  be  entered  in 
the  form  contained  in  the  schedule  (A.)  to  this  act 
annexed,  marked  No.  8,  or  to  the  like  effect,!  and 
execution  to  issue  thereupon,  and  shall  order  whe- 
ther or  not  the  costs  of  such  application  shall  be 
paid  to  the  party  making  J;he  same ;  and  in  case  it 
does  not  manifestly  so  appear,  the  court  or  judge 
shall  discharge  the  rule  or  dismiss  the  summons, 
with  or  without  costs :  Provided,  nevertheless,  that 
in  such  last-mentioned  case  the  party  making  such 
application  shall  be  at  liberty  to  proceed  by  writ  of 
revivor  or  action  upon  the  judgment  (b). 


manner  as.  the  service  of  the  scire 
facias  hitherto.  As  to  the  affidavit,  see 
Vogel  V.  Thompson,  1  Ex.  Rep.  60; 
on  application  hy  executors  it  roust 
show  probate.  Where  a  defendant 
was  resident  abroad,  at  Boulogne  in 
France,  the  court  granted  leave  to 
sign  judgment  against  him  upon 
scire  facias,  on  an  affidavit  of  service 
of  notice  of  the  writ  upon  him  in 
that  place  (Stockport  v.  Hawkins,  I 
D.  &  L.  204 ;  12  Law  J.,  Q.  B.  317). 
Where  a  notice  of  scire  facias  was 
left  with  a  person  who  represented 
herself  to  be  defendant's  house- 
keeper, and  who  stated  that  the 
defendant  was  somewhere  in  Lon- 
don, and  that  she  could  not  account 
for  his  absence,  except  that  he  was 
avoiding  legal  process,  the  court 
granted  a  rule  to  sign  judgment  for 
non-appearance  (Dixon  v.  Thorold, 
10  Law  J.,  Ex.  303;  8  Mee.  &  W. 
297;  9  Dowl.  827).  The  affidavit 
of  the  existence  of  the  debt,  on 
which  to  ground  a  motion  for  a  scire 
facias  to  revive  the  judgment,  ought 
either  to  be  made  by  the  plaintiff 
himself,  or  by  the  person  who  was 
his  attorney    at   the   time  of  the 


judgment  (The  Duke  qf  Norfolk  v. 
Leicester,  1  Mee.  &  W.  204).  An 
affidavit  in  support  of  a  rule  absolute 
for  judgment  on  a  scire  facias,  at  the 
suit  of  executors,  must  show  that 
the  probate  has  been  granted  to  them 
(Vogel  V.  Thompson,  1  Ex.  60;  16 
Law  J.,  Ex.  309). 

(a)  As  where  ca,  sa,  has  been  set 
aside  only  for  irregularity,  vide 
Merchant  v.  Frankis,  3  Q.  B.  1,  and 
BUmchnay  v.  Burt,  12  Law  J.,  Q. 
B.  291,  cited  supra,  note  to  preamble 
to  sect.  128. 

(h)  That  is,  where  it  does  not 
manifestly  appear  that  the  party  is 
entitled  to  execution.  The  applica- 
tion to  the  court  or  a  judge  for  leave 
to  enter  a  suggestion  upon  the  roll 
must  be  first  resorted  to ;  but  if  the 
party  fail  on  this  application,  he  is 
still  at  liberty  to  proceed  by  writ  of 
revivor,  or  by  action  upon  the  judg- 
ment. The  suggestion,  if  ordered, 
vrill  entitle  the  party  to  execution  on 
the  judgment,  in  the  same  manner 
as  hitherto  granted  by  the  court  or  a 
judge  for  non-appearance  to  t  eeire 
facias. 
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OXXXI.  The  writ  of  revivor  shall  be  directed  to  Writ  of  re- 
the  psrtj  called  upon  to  show  cause  why  execution  pr^^£^ 
should  not  be  awarded,  and  shall  bear  teste  on  the  thereon. 
day  of  its  issuing ;  and,  after  reciting  the  reason 
why  such  writ  has  become  necessary,  it  shall  call 
upon  the  party  to  whom  it  is  directed  to  appear, 
-within  eight  days  after  service  thereof,  in  the  court 
out  of  which  it  issues,  to  show  cause  why  the  party 
at  whose  instance  such  writ  has  been  issued  should 
not  have  execution  against  the  party  to  whom  such 
writ  is  directed,  and  it  shall  give  notice  that,  in 
default  of  appearance,  the  party  issuing  such  writ 
may  proceed  tiO  execution  (a)  ;  and  such  writ  may 
be  in  the  form  contained  in  the  schedule  (A.)  to 
this  act  annexed,  marked  No.  9,  or  to  the  like  effect, 
and  may  be  served  in  any  county,  and  otherwise 
proceeded  upon,  whether  in  term  or  vacation,  in 
the  same  manner  as  a  writ  of  summons  (6)  ;  and  the 
venue  in  a  declaration  upon  such  writ  may  be  laid 
in  any  county ;  and  the  pleadings  and  proceedings 
thereupon,  and  the  rights  of  the  parties  respec- 
tively to  costs,  shall  be  the  same  as  in  an  ordinary 
action  (c). 


(a)  Although  the  judgment  is  a 
debt  by  record,  there  may  not  be  a 
special  indorsement,  under  sect.  25, 
and  judgment  thereon  in  default  of 
appearance  (sect.  27),  because  that 
dause  does  not  include  a  Judgment 
debt.  But  this  indorsement  is  to 
have  the  same  effect ;  and  the  proce- 
dure <ni  defftult  of  appearance  will 
not  be  under  sect.  28,  for  in  default 
of  t^earance  the  party  may  pro- 
ceed at  <mce  to  execution  under  this 
clause. 

(b)  As  to  service  of  rule  for  8ci./a, 
torerive  (Adjudgment  see  Maedonald 
T.  Madaren,  11  Mee.  &  W.  415. 

(c)  That]  is,  if  the'  defendants 
appear,  Semble,  it  is  meant  that 
the  procedure  is  not  as  in  a  new 
action ;  and  query  as  to  power  to 


issue  ea,  sa,  under  1  &  2  Vict.  c. 
IIU,  8.  2  {Agassiz  v.  Palmer,  3  D. 
N.  S.  18).  There  it  was  held  that 
it  could  not  be  issued  in  sci,  fa.  to 
revive  judgment  (5  Mee.  &  G. 
697 ;  16  Sc.  N.  R.  603).  In  sci.  fa. 
on  a  judgment,  if  defendant  pleaded 
the  statute  of  limitations,  plaintiff 
could  reply  that  the  judgment  was  a 
collateral  security  for  payment  of 
an  annuity  and  arrear  of  annuity 
accrued  within  the  twenty  years 
{Crawiey  v.  Kennedy,  13  Irish  Law 
Rep.  407).  A  plea  denying  identity 
of  the  party  sued  will  not  be  set 
aside  vnthout  an  affidavit  of  false- 
hood {Hourigan  ▼.  0^  Grady,  13  Jr. 
Rep.  230).  The  party  summoned 
may  appear  by  notice  in  writing  to 
the  plaintiff,  his  attorney  or  agent ; 
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OXXXII.  All  writs  of  9cire  facias  issued  out  of 
any  of  the  superior  coiurts  of  law  at  Westminster 
against  bail  on  a  recognizance  (a) ;  ad  audiendtwk 
errores  ;  against  members  of  a  joint-stock  company 
or  other  body,  upon  a  judgment  recorded  against  a 
public  officer  or  other  person  sued  as  representing 
such  company  or  body  (5),  or  against  such  company 
or  body  itself;  by  or  against  a  husband  to  haye 
execution  of  a  judgment  for  or  against  a  wife ;  for 
restitution  after  a  reversal  in  error ;  upon  a  sugges- 
tion of  further  breaches  after  judgment  for  any 
penal  sum,  pursuant  to  the  statute  passed  in  the 
session  holden  in  the  eighth  and  ninth  years  of  the 
reign  of  king  William  the  third,  intituled  '^  An  Act 
for  the  better  preventing  frivolous  and  vexatious 
Suits;"  or  for  recovery  of  land  taken  under  an 
elegit  {c)^  shall  be  tested,  directed,  and  proceeded 
upon  in  like  .manner  as  writs  of  revivor  (J). 

CXXXIII.  Notice  in  writing  to  the  plaintiff, 
his  attorney  or  agent,  shall  be  sufficient  appearance 
to  a  writ  of  revivor  {e), 

CXXXIV.  A  writ  of  revivor  to  revive  a  judg- 
ment less  than  ten  years  old  shall  be  allowed  with- 
out any  rule  or  order ;  if  more  than  ten  years  old, 
not  without  a  rule  of  court  or  a  judge's  order ; 


see  sect.  133.  In  case  of  nonappear- 
ance to  the  former  writ  of  scire 
facias,  the  court  or  judge  could 
order  execution  to  issue. 

(a)  See  Brookes  v.  Titchbcumet 
5  Ex.  929. 

(b)  Marsmy.Lmd,  15  Jur.966; 
PhiUpson  T.  Egremont,  6  Q.  B.  587 ; 
Bsdale  v.  TresweU,  2  Ex.  312; 
Bradley  v.  Urquhart,  11  Mee.  &  W. 
456. 

(c)  There  are  other  writs  of  sci. 
fa,  BA  to  which  this  section  does  not 
apply,  and  yet  all  the  old  rules  of 
practice  (written)  are  abolished.  See 
Com.  Law  Pro.  Act  of  1854,  s.  96  ; 
sci,  fa,  on  judgment  of  assets  in 


futuro  is  brought  within  this  see* 
tion. 

{d^)  A.nd  by  the  preceding  section, 
a  writ  of  revivor  is  to  be  proceeded 
upon  in  the  same  manner  as  a  writ 
of  summons.  See  note  thereto  as  to 
procedure  in  default  of  appearance. 
After  appearance  plaintiff  will  not  be 
allowed  to  quash  his  writ  except  on 
payment  of  costs  (N.  Rule  H.  T.,  16 
Vict.  78 ;  see  Appendix ;  Query  as 
to  filing.  Walker  v.  TheUuson,  1  D. 
N.  S.  578). 

(«)  This  section  is  in  the  words  of 
Reg.  Gen.,  Hill.  T.,  2  WiH.  4,  s.  82, 
as  to  appearance  on  a  scire  facias 
(Jerv.  R.  83). 
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nor,  if  mate  than  fifteen,  without  a  role  to  show 
oaiuie(a). 

Death,  Jdarria^e,  and  Bankruptcy. 

And  with  respect  to  the  effect  of  death,  marriage, 
and  bankruptcy  upon  the  proceedings  in  an  action, 
be  it  enacted  as  follows : 

CXXXV.  The  death  of  a  plaintiff  or  defendant 
shall  not  cause  the  action  to  abate,  but  it  may  be 
continued  as  hereinafter  mentioned  (5). 

CXXXVI.  If  there  be  two  or  more  plaintiffs  or 
defendants,  and  one  or  more  of  them  should  die,  if 
the  cause  of  such  action  shall  surviye  to  the  sur- 
yivinff  plaintiff  or  plaintiffs,  or  against  the  surviv- 
ing defendant  or  defendants,  the  action  shall  not 
be  thereby  abated ;  but  such  death  being  suggested 
upon  the  record,  the  action  shall  proceed  at  the  suit 
of  the  surviving  plaintiff  or  plaintiffs  against  the 
surviving  defendant  or  defendants  (c). 
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(a)  This  section  is  the  same  as 
Beg.  Gen.,  HiL  T.,  2  WiU.  4.  s.  79, 
in  respect  of  a  scire  facias  ;  see  Wil- 
liams T.  Welch,  3  D.  &  L.  267,  cited 
note  to  sect.  128  ;  Want  of  sci.fa, 
after  ten  years'  substantial  defect 
{Goodiiller  v.  Munet,  9  D.  P.  C. 
1009) ;  sed  vide  cases  cited  supra^ 
note  to  preamble  to  sect.  128.  On 
motion  for  sd.  fa,  to  revive  judg. 
ment  nineteen  years  old,  rule  nisi 
only  {SmUh  v.  Meer,  7  Sc.  N.  R. 
799;  1  D.  &  L.  907 ;  see  Wrightv. 
Maddax,  8  Q.  B.  119).  As  to 
second  sd,  fa,  against  heir,  none 
having  issued  against  defendant's 
personal  representatives,  rule  not 
necessary,  though  judgment  more 
than  fifteen  years  old. 

(b)  The  several  statutes  and  rules 
of  court  rdating  to  the  abatement  of 
a  suit  by  death  of  parties  are  col- 
lected in  Jervis'  Rules,  p.  193. 
Where  any  of  these  are  altered  by 


the  succeeding  sections,  the  altera- 
tion will  be  noticed. 

(c)  This  section  is  a  re-enactment 
of  the  statute  8  &  9  Will.  3,  c.  11,  s. 
7  (Jerv.  R.  195).  If  the  death 
happen  before  issue  joined,  the  sug- 
gestion is  entered  in  making  up  the 
issue;  if  after  it,  then  it  will  be 
sufficient  to  suggest  the  death  at  the 
time  the  plea  roll  is  made  up  (Farr 
V.  Dennf  1  Burr.  362).  The  sugges- 
tion  must  be  properly  entered  on  the 
proceedings,  the  entry  of  a  memo- 
randum on  the  nisi  prius  record  is 
not  sufficient  {BamewelU  P,  0,  v. 
Sutherland  and  others,  19  Law  J., 
C.  P.  290;  1  Lown.  M.  &  P.  159). 
Where  one  of  several  plaintiffs  dies, 
the  surviving  plaintiffs  must,  if  they 
desire  to  bring  that  fact  to  the 
knowledge  of  the  court  in  any  pro- 
ceeding in  the  cause,  enter  a  sugges- 
tion of  it  upon  the  roll  {Larchin 
and  others  v.  Bucilct  1  Lown.  M.  & 
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GXXXYII.  In  case  of  the  death  of  a  sole  plain- 
tiff or  sole  surviving  plaintiff,  the  legal  represen- 
tative of  such  plaintiff  maj,  by  leave  of  the  court 
or  a  judge,  enter  a  suggestion  of  the  death,  and 
that  he  is  such  legal  representative,  and  the  action 
shall  thereupon  proceed;  and,  if  such  suggestion 
be  made  before  the  trial,  the  truth  of  the  sugges- 
tion shall  be  tried  thereat,  together  with  the  title 
of  deceased  plaintiff,  but  such  judgment  shall  follow 
upon  the  verdict  in  favour  of  or  against  the  person 
making  such  suggestion,  as  if  such  person  were 
originally  the  plaintiff  (a). 

CXXXVIII.  In  case  of  the  death  of  a  sole  de- 
fendant or  sole  surviving  defendant,  where  the 
action  survives  (5),  the  pl^tiff  may  make  a  sugges- 


P.  740).  The  death  of  the  wife 
abates  a  suit  brought  by  her  and  her 
husband  for  a  debt  due  to  her  dum 
sola  {Checci  and  Wife  v.  Powell^  6 
B.  &  C.  253 ;  9  D.  &  R.  243).  The 
death  of  one  of  two  parties  who 
have  obtained  a  eertiorarit  does  not 
prevent  the  court  from  proceeding  to 
dispose  of  the  matter  (Res  v.  The 
Juitices  qf  Yorkshire,  6  B.  &  C. 
152).  Where  one  of  two  plaintiffs 
died  before  interlocutory  judgment, 
and  the  suit  proceeded  to  execution 
in  the  names  of  both,  the  court 
allowed  the  surviving  plaintiff  to 
suggest  the  death  of  the  other  on 
the  roll,  and  to  amend  the  ca,  ta. 
without  payment  of  costs  (Newnham 
y.  Law,  5  T.  R.  577). 

(a)  By  the  statute  8  &  9  Will.  3,  c. 
11, 8.  6,  where  a  plaintiff  happens  to 
die  after  an  interlocutory  judgment 
and  before  a  final  judgment,  the 
action  did  not  abate,  if  such  action 
might  have  been  originally  prose- 
cuted or  maintained  by  the  executors 
or  administrators  of  such  plaintiff; 
and  in  such  case  a  scire  fadat  might 
issue  at  the  instance  of  the  executors 


or  administrators.  Death,  before 
interlocutory  judgment  actually 
signed,  was  not  considered  within 
the  statute  (PTa^  v.  Jewin,  1  Wils. 
315).  By  the  present  statute,  in 
case  of  the  death  of  a  sole  plaintiff 
or  a  sole  surviving  plaintiff,  at  any 
period  of  the  proceedings,  the  legal 
representative  of  such  plaintiff  may, 
by  leave  of  the  court  or  a  judge, 
enter  a  suggestion  of  the  death,  and 
proceed  with  the  action.  It  may  be 
intended  that,  by  the  leave  of  the 
court  or  a  judge  being  essential  to 
enter  a  suggestion,  the  representative 
of  the  deceased  plaintiff  must  show 
that  he  might  have  originally  prose^ 
cuted  or  maintained  the  action  as 
required  by  the  statute  8  &  9  Will. 
3,  c.  11.  To  actions  of  tort  that 
statute  does  not  apply  (Ireland  v. 
Champneys,  4  Taunt.  884). 

(b)  The  statute  4  Edw.  3,  c.  7, 
gave  to  executors  the  right  to  sue  for 
wrongs  done  to  their  testator's  per- 
sonal estate.  Actions  were  not 
maintainable  against  executors  for 
costs  of  their  testators  (Hambly 
V.   Trott,   Cowp.  371),  until   the 


Digitized  by 


Google 


DHATH  OP  DEPENDANTS. 


2?3 


tion,  either  in  Any  of  the  pleadings,  if  the  cause  yiving  de- 
has  not  arrived  at  issue,  or  in  a  copy  of  the  issue,  *^*^*"*- 
if  it  has  so  arrived,  of  the  death,  and  that  a  person 
named  therein  is  the  executor  or  administrator  of 
the  deceased ;  and  may  thereupon  serve  such  exe* 
cater  or  administrator  with  a  copy  of  the  writ  and 
suggestion,  and  with  a  notice,  signed  by  the  plain- 
tiff or  his  attorney,  requiring  such  executor  or  ad- 
ministrator to  appear  within  eight  days  after  ser- 
vice of  the  notice,  inclusive  of  the  day  of  such 
service,  and  that  in  default  of  his  so  doing  the 
plaintiff  may  sign  judgment  against  him  as  such 
executor  or  administrator :  and  the  same  proceed- 
ings may  be  had  and  taken  in  case  of  non-appear- 
ance after  such  notice,  as  upon  a  writ  against  such 
executor  or  administrator  in  respect  of  the  cause 
for  which  the  action  was  brought  (a) ;  and  in  case 
no  pleadings  have  taken  place  before  the  death,  the 


statute  3  &  4  Will,  i,  c.  42,  s.  2, 
which  recites  that  there  is  no  remedy 
provided  hy  law  for  injuries  to  the 
real  estate  of  any  person  deceased 
committed  in  his  ]ifetime,nor  for  cer- 
tain wrongs  done  hy  a  person  deceased 
in  his  lifetime  to  another,  in  respect 
of  his  property,  real  or  personal ;  for 
remedy  thereof  it  enacts  that  an 
action  of  trespass,  or  trespass  on  the 
ca8e,as  the  case  may  he,  maybe  main- 
tuned  by  the  executors  or  adminis- 
trators of  any  person  deceased,forany 
injury  to  the  real  estate  of  such  per- 
son, committed  in  his  lifetime,  for 
which  an  action  might  have  been 
maintained  by  such  person,  so  as  such 
injury  shall  ha^e  been  committed 
within  six  calendar  months  before  the 
death  of  such  deceased  person,  and 
provided  such  action  shall  be  brought 
within  one  year  after  the  death  of 
such  person,  and  the  damages,  when 
recovered,  shall  be  part  of  the  per- 
sonal  estate  of  such  person;  and 
farther,  that  an  action  of  trespass,  or 


trespass  on  the  case,  as  the  case  may 
be,  may  be  maintained  agamat  the 
executors  or  administrators  of  any 
person  deceased,  for  any  wrong 
committed  by  him  in  his  l^etime  to 
another,  in  respect  of  his  property, 
real  or  personal,  so  as  such  injury 
shaU  have  been  committed  within 
six  calendar  months  before  such 
person's  death,  and  so  as  such 
action  shall  be  brought  within  six 
calendar  months  after  such  executors 
or  administrators  shall  have  taken 
upon  themselves  the  administration 
of  the  estate  and  effects  of  such 
person ;  and  the  damages,  to  be 
recovered  in  such  action  shall  be 
payable  in  like  order  of  administra- 
tion as  the  simple  contract  debts  of 
such  persons  (see  1  Chit.  PI.  p.  79). 
(a)  That  is,  if  the  writ  were  spe- 
cially indorsed  under  sect.  25,  judg- 
ment may  be  signed  on  the  writ 
under  sect  27;  if  otherwise,  the 
declaration  must  be  filed  under 
sect.  28. 
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Buggestion  shall  form  part  of  tlie  declaration,  and 
the  declaration  and  suggestion  may  be  served  to- 
gether, and  the  new  defendant  shall  plead  thereto 
at  the  same  time ;  and  in  case  the  plaintiff  shall 
have  declared,  but  the  defendant  shall  not  have 
pleaded  bef(»re  the  death,  the  new  defendant  shall 
plead  at  the  same  time  to  the  declaration  and  sug- 
gestion; and  in  case  the  defendant  shall  have 
eeaded  before  the  death,  the  new  defendant  shall 
>  at  liberty  to  plead  to  the  suggestion,  only  by 
way  of  denial  or  such  plea  as  may  be  appropriate 
to  and  rendered  necessary  by  his  character  of  ex- 
ecutor or  administrator,  unless,  by  leave  of  the 
court  or  a  judge,  he  should  be  permitted  to  plead 
fresh  matter  in  answer  to  the  declaration ;  and  in 
case  the  defendant  shall  have  pleaded  before  the 
death,  but  the  pleadings  shall  not  have  arrived  at 
issue,  the  new  defendimt,  besides  pleading  to  the 
suggestion,  shall  continue  the  pleadings  to  issue  in 
the  same  manner  as  the  deceased  might  have  done, 
and  the  pleadings  upon  the  declaration  and  the 
pleadings  upon  the  suggestion  shall  be  tried  to- 
gether ;  and  in  case  the  plaintiff  shall  recover,  he 
shall  be  entitled  to  the  like  judgment  in  respect  of 
the  debt  or  sum  sought  to  be  recovered  and  in  re- 
spect of  the  costs  prior  to  the  suggestion,  and  in 
respect  of  the  costs  of  the  suggestion  and  subse- 
quent thereto,  he  shall  be  entitled  to  the  like  judg- 
ment as  in  an  action  originally  commenced  against 
the  executor  or  administrator  (a). 
Death  be-  CXXXIX.  The  death  of  either  party  between 
tweeiiTer-   ^}^q  verdict  and  the  judgment,  shall  not  hereafter 


(a)  This  section  enablei  the  plain-  1382,  as  to  the  effect  of  the  sngges- 

tiff  to  proceed  with  the  action  at  any  tion  and  notice  under  this  section, 

stage  of  the  proceedings  upon  the  incorporating  the  prenous  proceed- 

death  of  a  sole  or  sole  surviving  ings  as  to  costs,  as  well  as  for  other 

defendant;   but  it  applies  only  to  purposes;  and  see  act  of  1854,  s.  92, 

cases   where   the   action    survives,  as   to   compelling   continuance  of 

See  Benge  v.  Page,  2  C.  jL.  Rep.  abandonment  of  action. 
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be  alleged  for  error,  so  as  sucli  judgment  be  entered  diet  «nd 
within  two  terms  after  such  verdict  {a) .  judgment. 


(a)  This  section  is  a  re-enactment 
of  the  statute  17  Car.  2,  c.  8,  s.  1 
(Jenr.  R.  193).  Under  this  statute 
where  a  party  dies  after  Terdict  and 
before  judgment,  his  lands  are  bound 
in  the  hands  of  his  heir  by  a  judg. 
ment  entered  up  within  two  terms 
after  verdict  (Saunders  t.  If  Gowran, 

12  Mee.  &  W.  221 ;  1  D.&  L.  405; 

13  Law  J.,  Ex.  12).  It  has  been 
held  that  the  statute  does  not  apply 
to  a  nonsuit  {Dowbiggin  y.  Harri- 
ton,  10  B.  &  C.  480 ;  and  Farraine 
▼.  HiU,  4  M.  &  P.  413).  But 
wliere  the  defendant  has  been  de- 
layed by  the  plaintiff  seeking  to  set 
aside  the  nonsuit,  and  death  during 
the  period  of  delay  intervenes,  the 
suit  does  not  abate  (BuU  v.  Price, 
7  Bing.  237 ;  5  M.  &  P.  2).  Nor 
does  ^e  above  statute  apply  to  an 
iitformation  at  the  suit  of  the  crown ; 
if  the  defendant  die  after  the  trial 
and  before  judgment  the  informa- 
tion abates  (Attorney' General  v. 
Buckley,  Park.  264).  Where  the 
^aintiff  by  his  own  delay  has  not 
obtained  his  judgment  until  after 
the  death  of  the  defendant,  the 
court  will  not  suffer  judgment  to  be 
signed  nunc  pro  tunc  (Doe  d.  Tay- 
lor y.  Crisp f  7  Dowl.  584;  and 
WUJkine  y.  Oiuty,  11  Law  J.,  Q.  B. 
191 ;  and  Copley  v.  Day,  4  Taunt. 
702).  Nor  in  any  case  except  where 
the  delay  arises  from  the  act  of  the 
<^urt  itself  (Vaughan  v.  Wilson,  5 
Scott,  404;  Evans  v.  Rees,  12  Ad. 
&  S.  167 ;  Harrison  and  another  y. 
ffeathom  and  another,  1  D.  &  L. 
529 ;  Freeman  v.  Frank,  2]  Law  J., 
C.  P.  214 ;  and  Miles  y.  Brough,  3 
I).  &  L.  105).  The  17  Car.  2,  c.  8, 
extends  to  verdicts  in  actions  for 
torts  as  well  as  contracts  (Palmer  y. 


Cohen,  2  B.  &  Ad.  966).  The  death 
of  the  defendant  between  the  com- 
mission day  and  the  day  of  trial  is 
not  a  ground  for  setting  aside  a  yer- 
dict  for  the  plaintiff  (/acod«  v.  Mini- 
coni,  7  T.  R.  31).  If  a  defendant 
die  on  the  night  before  the  trial  of  a 
cause,  at  the  sittings  in  term  a  yer- 
dict  obtained  in  such  cause,  and  the 
judgment  entered  up  thereon,  will 
be  set  aside  on  application  to  the 
court  (Taylor  v.  Harris,  3  B.  &  P. 
549).  In  case  of  death  of  parties, 
sittings  in  term  not  esteemed  as  one 
day,  so  that  the  trial  could  have  re- 
ference to  the  first  day  of  term,  nor 
can  a  special  adjournment  day  be 
obtained  .to  prevent  abatement  of 
suit  by  death  (Johnson  v.  Budge,  1 
C.  M.  &  R.  647 ;  3  Dowl.  207 ;  5 
Tyr.  197).  At  the  nisi  prius  sit- 
tings in  the  term,  the  practice  is  to 
make  up  ihepostea  as  of  the  day  on 
which  the  cause  is  tried.  The  death 
of  the  defendant  after  the  first  nisi 
prius  day  in  the  term,  but  before  the 
day  as  of  which  ihepostea  appears 
upon  the  record  to  be  made  up,  abates 
the  suit  (HaUiday  y.  Saunderson,  I 
Alcock  &  Napier  147  (Irish)).  The 
court  will  under  some  circumstances 
stay  ihepostea  in  the  hands  of  the 
associate,  where  it  appears  that  the 
plaintiff  died  before  verdict  (Johnson 
V.  Hamilton,  1  Mee.  &  W.  149 ;  4 
Dowl.  762).  A  suit  abates  by  death 
of  parties  where  it  is  referred  and 
an  award  made,  but  no  verdict  or 
judgment  entered  up  (Maffey  y. 
Godwyn,  1  N.  &  M.  101).  Where 
at  the  trial  leaye  is  reserved  to  move 
to  enter  a  yerdict  for  defendant,  a 
motion  may  be  made  accordingly 
after  the  death  of  the  defendant  on 
behalf  of  the  executors,   and   the 
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Proceedings'  CXL.  If  the  plamtiff  in  any  action  happen  to 
%a^a&  die  after  an  interlocutory  judgment  and  before  a 
interiocu-  final  judgment  obtained  therein(a),  the  said  action 
i^^^ai  shall  not  abate  by  reason  thereof^  if  such  action 
indigent,  might  be  originaUy  prosecuted  or  maintained  by 
the  executor  or  administrator  of  such  plaintifT;  and 
if  the  defendant  die  after  such  interlocutory  judg- 
ment and  before  final  judgment  therein  obtained, 
the  said  action  shall  not  abate,  if  such  action  might 
be  originally  prosecuted  or  maintained  against  the 
executor  or  administrator  of  such  defencUmt ;  and 
the  plaintiff,  or  if  he  be  dead  after  such  interlocu- 
tory judgment,  his  executors  or  administrators, 
shtul  and  may  have  a  writ  of  revivor,  in  the  form 
contained  in  the  schedule  (A.)  to  this  act  annexed, 
marked  No.  9,  or  to  the  like  effect,  against  the 
defendant,  if  living  after  such  interlocutory  judg- 
ment, or  if  he  be  dead,  then  against  his  executors 
or  administrators,  to  show  cause  why  damages  in 
such  action  should  not  be  assessed  and  recovered 
by  him  or  them ;  and  if  such  defendant,  his  execu- 
tors or  administrators,  shall  appear  at  the  return 
of  such  writ,  and  not  show  or  allege  any  matter 
sufficient  to  arrest  the  final  judgment,  or  shall  make 
default,  a  writ  of  inquiry  of  damages  shall  be  there- 
upon awarded,  or  the  amount,  for  which  final  judg- 
ment is  to  be  signed,  shall  be  referred  to  one  of  the 
masters,  as  hereinbefore  provided  (5);  and  upon  the 
return  of  the  writ,  or  delivery  of  the  order  with 
the  amount  indorsed  thereon  to  the  plaintiff,  his 
executors  or  administrators,  judgment  final  shall 
be  given  for  the  said  plaintiff,  his  executors  or  ad- 
ministrators, prosecuting  such  writ  of  revivor, 
against  such  defendant,  his  executors  or  adminis-' 
trators  respectively  (c). 


court  will  make  it  a  condition  that  fa.  would  lie  on  an  interlocutory 

they  shall  be  liable  for  costs  {Free-  judgment  (jBtirfw  v.  Greatwood,  6  Sc. 

man  v.   Rosher,  13   Jur.  881;  18  891). 

Law  J.,  Q.  B.  340;  13  Q.  B.  780).  (6)  Sections  92—94. 

(a)  It  was  doubtful  whether  sci,  (c)  This  section  is  a  rc«enactaient 
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CXLI.  The  miarriage  of  a  woman  plaintiff  or  Marriage 
defendant  shall  not  cause  the  action  to  abate,  but  JJu^  ****** 
the  action  may,  notwithstanding,  be  proceeded  with 
to  judgment ;  and  such  judgment  may  be  executed 
i^inst  the  wife  alone,  or,  by  suggestion  (a)  or 
writ  of  revivor(^)  pursuant  to  this  act,  judgment 
may  be  obtained  against  the  husband  and  wife,  and 
execution  issue  thereon  (c);  and  in  case  of  a  judg- 


of  sect.  6  of  the  statute  8  &  9  Will.  3, 
c.  11  (Jerv.  R.  194),  and  differs  only 
from  that  statute  by  substituting  a 
writ  of  revivor  (see  sect,  131)  for  the 
former  writ,  of  scire  facias ,  and  by 
referring  to  the  master,  as  in  sect.  94, 
the  amount  for  which  final  judgment 
is  to  be  signed.  Death  before  inter- 
locutory judgment  actually  signed, 
though  idfter  the  expiration  of  the 
rule  to  plead,  is  not  within  this 
statute  {Wallop  v.  Jewing  1  Wils. 
315).  The  statute  is  expressly  re- 
stricted to  cases  where  the  action 
might  originally  have  been  main- 
tained by  or  against  the  executors 
or  administr^ors  of  the  party  dying, 
and  therefore  does  not  apply  to  ac- 
tions of  tort  {Ireland  v.  Champneys, 
4  Taunt.  884  ;  and  see  note  to  sec- 
tion 138). 

(a)  Section  138. 

{b)  Section  131. 

(c)  Hitherto  the  law  has  been  that 
the  marriage  of  a  feme  «ofe,  either 
plaintiff  or  defendant,  did  not  ac- 
tually abate  the  suit,  but  merely  ren- 
dered it  abateable  {Lee  v.  Maddox, 
1  Leon.  168).  To  take  advantage 
of  the  marriage  of  hfeme  sole  plain- 
tiff, pending  the  suit,  the  defendant 
must  plead  it  in  abatement  {Morgan 
v.  Painter,  6  T.  R.  265 ;  Hollis  v. 
Freer,  5  Dowl.  47  5  2  Bing.  N.  S. 
719).  If  not  pleaded,  the  plaintiff 
may  proceed  to  judgment  lUid  execu- 
tion in  her  own  name,  without  mak- 
ing her  husband  a  party  {Waller  v. 


GoUing.U  Mee.  &  W,  78  ;  2 Dowl. 
N.S.776).  But  if  a/<?»ie»ofc plaintiff 
marry  after  judgment  and  before  ex- 
ecution, her  husband  must  be  made 
a  party  to  the  record  before  execution 
issues  (2  Saund.  72,  K.).  A  warrant 
of  attorney  given  to  ?ifeme  sole  is  not 
affected  by  her.  subsequent  marriage ; 
but  the  court  will  on  an  affidavit  of 
the  facts  allow  judgment  to  be  en- 
tered up  in  the  name  of  the  husband 
and  wife  {Metcalfand  wife  v.  Boote, 
6  D.  &  R.  46).  If  judgment  be  re- 
covered against  s^feme  sole^  and  she 
marry  before  execution,  a  scire  facias 
must  be  brought  against  the  husband 
and  wife  before  the  judgment  can  be 
executed  (2  Saund.  72,  K.).  Where 
a  feme  sole  defendant  married  after 
interlocutory  judgment,  the  court 
held  that  the  plaintiff  might  proceed 
to  final  judgment  and  execution  by 
ea.  sa.  against  her  without  suing  out 
a  scire  facias  to  make  the  husband 
a  party  {Cooper  v.  Hunchin,  4  East, 
521).  And  where  a  feme  sole  de- 
fendant consented  to  a  judge's  order 
to  stay  proceedings  on  payment  of 
debt  and  costs  on  a  certain  day,  and 
previously  married,  on  default  of 
payment  the  court  allowed  judgment 
and  execution  against  her  in  her 
maiden  name  {Thorpe  v.  Argles,  1 
D.  &  L.  831).  Where  a /erne  sole 
defendant  married  before  declara- 
tion, and  th^  plaintiff  notwithstand- 
ing proceeded  to  final  judgment 
against  her,  and  took  her  in  execu., 
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ment  for  the  wife,  execution  may  be  issued  there- 
upon by  the  authority  of  the  husband  without  any 
writ  of  revivor  or  suggestion ;  and  if  in  any  sucn 
action  the  wife  shall  sue  or  defend  by  attorney  ap- 
pointed by  her  when  sole,  such  attorney  shall  have 
authority  to  continue  the  action  or  defence,  unless 
such  authority  be  countermanded  by  the  husband, 
and  the  attorney  changed  according  to  the  practice 
of  the  court, 
ikniptcy  CXLII.  The  bankruptcy  or  insolvency  of  the 
*°®^  plaintiff  in  any  action,  which  the  assignees  might 
maintain  for  the  benefit  of  the  creditors,  shall  not 
be  pleaded  in  bar  to  such  action,  unless  the  as- 
signees shaU  decline  to  continue,  aud  give  security 
for  the  costs  thereof,  upon  a  judge's  order  to  be 
obtained  for  that  purpose,  within  such  reasonable 
time  as  the  judge  may  order,  but  the  proceedings 
may  be  stayed  until  such  election  is  made ;  and  in 
case  the  assignees  neglect  or  refuse  to  continue  the 
action,  and  give  such  security  within  the  time 
limited  by  the  order,  the  defendant  may,  within 
eight  days  after  such  neglect  or  refusal,  plead  the 
bankruptcy  (a). 


Banl 
and 

▼ency  of 
plaintiff, 
when  not 
to  abate 
action. 


tion,  the  court  refused  to  discharge 
her,  it  not  being  sworn  that  she  had 
no  separate  property  (Evans  y,  CheS' 
ter,  6  Dowl.  140).  But  if  a  feme 
sole  give  a  warrant  of  attorney,  her 
marriage  afterwards,  before  judgment 
is  entered  up,  will  be  a  revocation  of 
it  (1  Salk.  117).  The  practice  of  dis- 
charging a  married  woman  who  has 
no  separate  property  prevails  whe- 
ther or  not  the  husband  is  also  taken 
in  execution  {Edwards  v.  Martyn^ 
21  Law  J.,  Q.  B.  86;  2  L.  M.  &  P. 
669).  The  section  only  applies  how- 
ever when  the  insolvency  occurs 
after  action  {Stanton  v.  Collin^  22 
Law  J.  240).  Under  the  present 
statute  the  proceedings  in  case  of  the 
marriage  of  either  the  plaintiff  or 
defendant  at  any  period  of  the  suit 


will  be  by  entering  a  suggestion,  or 
by  writ  of  revivor. 

(a)  Before  the  defendant  can  plead 
the  bankruptcy  of  the  plaintiff,  he 
must  call  on  the  assignees  to  elect, 
withm  such  time  as  a  judge  may 
order,  whether  they  will  continue 
the  action  and  give  security  for  the 
costs ;  in  default  of  their  so  doing  the 
defendant  may  within  eight  days 
after,  plead  the  bankruptcy.  If  the 
action  be  substantially  for  the  bene- 
fit of  the  bankrupt's  estate,  and  the 
assignees  desire  to  continue  the  suit, 
they  will  be  at  liberty  to  do  so,  in- 
steadof  as  heretofore  beingcompelled 
to  commence  a  new  action,  where  a 
plea  of  bankruptcy  is  pleaded  {Km- 
near  v.  Tarrant  and  others,  15  East, 
622 ;  Biggs  and  others  v.  Cdx,  4  B. 
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Arrest  of  Judgment  (a)  and  Judgment  non  ohstcmte 
veredicto  (h). 

And  with  respect  to  the  proceedings  upon  mo- 


&  C.  920).  If  the  plaintiff  become 
bankrupt  between  interlocutory  and 
final  judgment,  the  assignees  may 
proceed  in  his  name  to  final  judgment, 
then  make  themselyes  parties  to  the 
record  by  teire  faciaSj  and  sue  out 
execution  in  their  own  names  {Hew- 
Ut  ▼.  ManteU,  2  Wils.  372 ;  Kretch^ 
man  v.  Beyer,  1  T.  R.  463);  and 
where  execution  was  sued  out  in  the 
name  of  the  bankrupt,  without  a 
teire  faciiUf  the  court  refused  to  in- 
terfere to  set  it  aside  {Waugh  v. 
Anstin,  3  T.  R.  437). 

(a)  Where  the  declaration  is  bad 
in  substance  and  not  cured  by  ver- 
dict. The  Stat.  32  Hen.  8,  c.  30. 
enacts  that  when  any  issue  is  tried 
the  court  shall  give  judgment,  not- 
withstanding any  mispleading,  or 
insufficient  pleading.  But  it  was 
held  thereupon,  that  declarations, 
being  the  foundation  whereon  the 
court  is  to  give  judgment,  must  set 
forth  with  certainty  such  matter  as 
that  the  court  may  know  on  what 
to  give  judgment ;  and  that  for  fault 
(of  substance)  in  the  count,  the 
plaintiff  shall  not  have  judgment; 
and  it  is  not  remedied  by  the  sta- 
tute ;  for  faults  in  the  matter  of  the 
eount  cannot  be  comprised  within 
mispleading,  or  insufficient  pleading, 
for  that  which  comes  ^erthe  count 
shall  be  called  pleading  {Stradimgv, 
Morgan,  Plowd.  202) ;  see  a  leading 
case  as  to  arrest  of  judgment  on 
this  principle.  Peck  v.  Meshold, 
Bulst.  279.    See  cases  as  to  arrest 


of  judgment,  Hopkins  v.  Staple,  Cro. 
Eliz.  229;  Musket  v.  Cole,  Cro. 
Eliz.  133;  Craske  v.  Johnson,  2 
Bulst.  74;  Talkom  ?.  Wtigg,  Cro. 
Jac.  401 ;  Person  v.  Healed,  Cro. 
Eliz.  153 ;  Vivian  v.  Shipping,  Cro. 
Car.  384;  Palmer  v.  Waddington, 
3  Leon.  129  ;  Law  v.  Sanders,  Cro. 
Eliz.  913 ;  Buckler  v.  Angel,  1  Lev. 
164;  Lea  v.  Welch,  2  L.  Ray.  1516. 
This  doctrine  however  was  subject 
to  the  common  law  rule  as  to  de- 
fects in  the  declaration  being  cured 
by  verdict,  on  any  affirmative  plea, 
alleging  or  implying  the  matter 
omitted  in  the  count,  and  on  which 
an  issue  taken  on  some  other  point 
was  found  for  the  plaintiff  {Drake  v. 
Corderoy,  Cro.  Car.  288;  Beele  v. 
Simpson,  Lut.  632 ;  Muscot  v.  Baker, 
Cro.  Jac.  369 ;  Matheuson  v.  Sowe, 
ib,  125;  Slack  v.  Boural,  ib,  668; 
Norden  v.  Fox,  3  Lev.  393 ;  Bad- 
cock  V.  Atkins,  Cro.  Eliz.  416; 
Hitchin  V.  Stevens,  L.  Ray.  487; 
Alston  V.  Buscoup,  4  Carth.  304; 
St,  John  V.  St,  John,  Hob.  78).  The 
statute  4  Anne,  c.  16,  extended  the 
statutes  of  *'  jeofails  "  to  judgments 
by  default,  but  they  do  not  extend 
to  matters  clearly  of  substance 
(Vandeput  v.  Lwd,  1  Stra.  78; 
Collins  V.  Gibbs,  2  Burr.  899) ;  and 
therefore  the  question  whether  the 
procedure  provided  by  the  succeed- 
ing  clauses  of  the  present  act  need 
be  resorted  to,  depends  on  the  com- 
mon law,  which  cures  by  verdict, 
whether  by  reasonable  intendment, 


(b)  No  new  trial  after  judgment 
non  obstante  veredicto  {Pirn  v.  Reid, 
6  M.  &  G.  1).  If  judgment  wm 
obstante  veredicto  is  reversed    on 


error,  the  party  who  had  the  verdict 
has  the  costs  of  rule  for  judgment 
non  obstante  veredicto  {Evans  v. 
CoUins,  2  D.  &  L.  189). 
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tions  to  arrest  the  jadgment,  and  for  judgment 
non  obstante  veredicto  (o),  be  it  enacted  as  follows : — 


or,  qfter  verdict,  by  implied  admis- 
sion. But  the  mere  pleading  over 
had  no  effect  to  cure  any  defect  in 
substance  in  the  declaration;  and 
the  mere  verdict  only  cured  defective 
Btatemewt  of  cause  of  action  (2  Wm. 
Saund.  352,  n.  3;  Awm,,  2  Wils. 
150;  Westtm  v.  Mason,  3  Burr. 
1725 ;  CoUme  v.  Gibbs,  2  Burr.  900 ; 
Rushton  V.  AtpinaU,  1  Doug.  679 ; 
Spiert  V.  Parker,  I  T.  R.  145; 
Rawson  v.  Johnson,  1  East,  209; 
Ferry  v.  fFiUiams,  8  Taunt.  62; 
Jackson  v.  Peeked,  1  M.  &  Sel.  237 ; 
Lambert  v.  Taylor,  4  B.  &  C.  138 ; 
Amey  v.  Long,  9  East,  743  ;  Butt  v. 
Howard,  4  B.  &  Aid.  655 ;  Dalby  v. 
Hurst,  1  B.  &B.  224;  Whitehead 
V.  Greetham,  2  Bing.  404 ;  Taylor 
V.  Devy,  7  A.  &  E.  409 ;  Daws  v. 
Black,  1  G.  &  D.  432 ;  Tebbutt  v. 
Selby,  6  A.  &  E.  786).  As  a  general 
principle,  wherever  the  general  al- 
legation  ou  the  declarations  involved 
proof  of  the  matter  omitted  to  be 
expressly  stated,  the  verdic)  cured 
the  defect,  however  substantial 
(Prance  v.  Sringer,  Cro.  Jac.  44 ; 
Mommgton  v.Wiiham,  1  Vent.  108 ; 
Cook  V.  Pettit,  2  Wils.  5 ;  Roe  v. 
Hersey,  3  Wils.  275 ;  MacMurdo  v. 
Smith,  7  T.  R.  518 ;  Clark  v.  King, 

3  T.  R.  147 ;  Famworth  v.  Chester, 

4  B.  &  C.  555  ;  Wright  v.  Goddard, 
8  A.  &  E.  145).  Nothing  can, 
however,  cure  the  entire  and  total 
omission  of  an  essential  and  sub- 
stantial allegation  in  the  declaration 
{WiUiams  v.  Germaine,  7  B.  &  C. 
468),  not  clearly  supplied  by  some 
averment  in  a  subsequent  pleading 
of  the  defendant,  or  perhaps  even  of 
the  plaintiff,  if  afterwards  plainly 
admitted  by  the  defendant.  Though 
it  has  been  decided  that  if  the 
plaintiff  offer  no  evidence  of  the 


omitted  matter,  the  defendant  at 
the  trial  may  claim  the  verdict,  or 
ask  for  a  nonsuit;  or  the  verdict 
may  cure  the  defect  (^Whitworth  v. 
HaU,  2  B.  &  Ad.  695).  Upon  the 
principle  of  this  decision,  coufded 
with  the  provisions  of  the  present 
act  as  to  amendment,  it  would  be  a 
question  whether,  if  the  plaintiff  had 
evidence  of  the  omitted  matter,  the 
court  would  not  allow  of  an  amend- 
ment (see  sect.  222,  and  notes 
thereto). 

(a)  A  repleader  is  the  remedy, 
when  after  issue  joined  and  after 
trial  it  appears  that  the  pleadings 
have  raised  the  wrong  issue,  as  where 
on  a  bond  for  ten  pounds,  payment 
of  nine  pounds  is  pleaded  (Jefferson 
V.  Morton,  2  Sauud.  20;  Kent  v. 
HaU,  Hob.  113;  Plomer  v.  Ross,  5 
Taunt.  386).  And  this  may  be 
either  on  a  special  plea  or  on  a 
traverse  (Stephens  v.  Cooper,  3  Lev. 
440 ;  Ennys  v.  Motrems,  2  Stra.  847; 
Goodbum  v.  Bowman,  9  B.  532). 
Though  if  there  be  a  special  plea 
comprising  sufficient  to  sustain 
judgment  for  the  ]>laintiff  iioii 
obstante  veredicto,  that  will  be  the 
proper  course.  So  if  no  issue  be 
proved,  and  the  parties  go  to  trial  on 
a  pleading  undenied  (Wordsworth 
V.  Brown,  3  Dowl.  698 ;  Tawpean  v. 
Newson,  Cro.  Jac.  288 ;  ReynaU  v. 
Heath,  1  Vent.  122;  Smith  v. 
Smith,  5  Dowl.  84).  The  dUtinc- 
tion  between  repleader  and  judgment 
non  obstante  veredicto  is  that  the 
former  is  the  remedy  where  the  issue 
is  immaterial,  but  the  pleading  on 
which  it  is  formed  does  not  disclose 
enough'  to  sustain  a  verdict  for  the 
plaintiff,  or  against  the  party  plead- 
ing it,  whereas  when  such  is  the 
case  judgment  is  entered  nm  obstante 
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CXLin.  Upon  any  motion  made  in  arrest  of  Upon  mo- 
judgment,  or  to  enter  an  arrest  of  judgment,  pur-  J^toijudg- 


veredieto  {GuU  v.  Rodney,  Cro.  Eliz. 
318;  Fanetmrt  v.  BuU,  1  B.N.  C.  88.) 
Aad  it  is  to  be  added  that  a  repleader 
is  not  granted  in  favour  of  the  party 
who  made  the  first  fault  in  plead- 
ing (2  Wins.  Saund.  191).  If 
there  be  a  bad  special  plea  found 
properly  for  the  defendant,  the  plain- 
tiff may  sue  for  judgment  mm  obstante 
veredicto  ;  which  is  always  upon  the 
confession  by  the  defendant,  and  his 
failure  to  answer  what  he  has  con- 
fessed (  Wilkes  V.  Broadbent,  1  Wils. 
63 ;  Wighton  v.  Bartholomew, 
Cro.  Eliz.  778;  Lacy  v.  Reynolds, 
Cro.  Eliz.  214;  Staple  v.  Heydon, 
6  Mer.  1;  King  ?.  Phillips^  Stra. 
394;  Pitts  ▼.  Palehampton,  1  L. 
Mag.  390;  Cledes  y.  Stevens,  8 
Taunt.  413;  Lewis  v.  demetits,  3 
B.  &  Aid.  702 ;  Richards  v.  Bennett, 

1  B.  &  C.  233 ;  Drayton  v.  Dale,  2 
B.  &  C.  293 ;  Lambert  v.  Taylor,  4 
B.  &  C.  138 ;  Gwynne  v.  Burnett,  6 
B.  &  C.  453;  Lewis  v.  Reily,  I 
Q.  B.  349;  Donn  v.  Hatcher,  10 
A.  &  E.  121 ;  Wain  v.  Bailey,  10 
A.  &  E.  616;  Harris  v.   Goodwyn, 

2  M.  &  G.  405 ;  Dixon  t.  Sadler,  8 
Mee.  &  W.  895 ;  Negelen  v.  Mitchell, 
7Mee.&W.612;  Westv.Blackney, 
2  M.  &  G.  229  ;  Adams  v,  Jones,  12 
A.  &  E.  459 ;  Rawdon  v.  Wentworth, 
10  M.  &  W.  36).  On  a  declaration 
alle^ng  that  defendant  agreed  to 
execute  an  indenture  binding  A.  as 
apprentice  to  the  plaintiff  and  to  pay 
him  60/. — 5/.  on  execution  of  the 
indenture  and  the  remainder  by  bills, 
the  breach  being,  that  he  did  not 
execute  the  deed  nor  pay  5/.  when 
requested  to  do  so,  nor  gave  the 
bills,  but  refused  so  to  do,  and 
exonerated  and  discharged  the  plain, 
tiff  from  tendering  such  indenture 


or  the  bills  for  acceptance;  plea 
denying  this  allegation,  that  defend- 
ant so  discharged  the  plaintiff;  issue 
thereon  found  for  the  defendant : 
held  that  the  issue  was  not  imma- 
terial, as  the  declaration  would  have 
been  bad ;  although  even  with  the 
averment  denied  it  would  have  been 
insufficient  to  support  a  verdict  for 
the  plaintiff  had  the  issue  been  found 
for  him  (Doogood  v.  Rose,  9  C.  B. 
132).  See  recent  cases  of  pleas 
bad  non  obstante  veredicto,  Webb 
V.  Spicer,  13  Q.  B.  886 ;  Jones  v. 
Broadhurst,  9  C.  B.  173  ;  Milnes\, 
Dawson,  5  Ex.  448;  Bonar  v.  Mit- 
chell, 5  Ex.  415 ;  Manley  v.  Boycott, 
22  Law  J.,  Q.  B.  265 ;  1  N.  C.  Law 
Rep.  273.  Where  there  is  a  good 
plea  and  a  replication  traverses  a 
material  part  of  it,  or  if  on  a  traverse 
of  the  whole,  a  material  part  be  dis- 
proved, the  plaintiff  must  have  judg- 
ment (Atkinson  v.  Davis,  11  Mee.  & 
W.  236;  Michael  v.  ElHs,  13  Law 
J.,  C.  P.  179).  If  the  replication 
traverse  part,  leaving  unanswered  so 
much  as  forms  a  defence  to  the 
action,  the  court  cannot  give  judg- 
ment non  obstante  veredicto  for  the 
defendant,  nor  arrest  the  judgment, 
nor  accord  a.- venire  de  novo,  but  a 
repleader.  The  rule  that  a  repleader 
is  not  accorded  in  favour  of  a  party 
who  made  the  first  fault  in  pleading 
only  holds  where  the  material  issue 
is  found  against  him  (Gordon  v.  Ellis, 
2  D.  &  L.  308).  If  one  plea  be  held 
good  on  demurrer,  and  a  verdict  for 
the  defendant  on  another,  the  plain- 
tiff cannot  be  entitled  to  judgment 
non  obstante  veredicto,  nor  to  a  re- 
pleader  (WiUovghby  v.  WiUoughby, 
9  Jur.  438  ;  6  Q.  B.  722).  A  plaintiff 
cannot  have  judgment  non  obstante 
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suant  to  the  statute  passed  in  the  first  year  of  his 
late  majesty  king  William  the  fourth,  intituled 
"An  Act  for  the  more  speedy  Judgment  and  Execu- 
tion in  Actions  brought  in  his  Majesty's  Courts  of 
Law  at  Westminster,  and  in  the  Court  of  Common 
Pleas  of  the  County  Palatine  of  Lancaster,  and  fop 
amending  the  Law  as  to  Judgment  on  a  cognovit  ac" 
tionem  in  cases  of  Bankruptcy "  {a),  or  for  judgment 
non  obstante  veredicto  {b)  hy  reason  of  the  non-aver- 
ment of  some  alleged  material  fact  or  facts  or  ma- 
terial allegation  (c),  or  other  cause  (d),  the  party, 


veredicto  where  issue  on  the  plea* 
or  rejoinder  is  found  against  the 
plaintiff,  unless  the  plea  or  re- 
joinder admit  his  ground  of  action 
{Pirn  ▼.  Grazebrook,  2  C.  B.  429). 
If  on  replication  to  a  plea  substan- 
tially bad  an  immaterial  issue  is  found 
for  defendant,  and  the  declaration 
is  good,  the  defendant  cannot  have 
judgment  (Benson  v.  Duncan,  in 
error,  18  Law  J.,  Ex.  169).  In  an 
action  for  not  taking  a  cargo,  the 
breach  being  that  the  defendant 
discharged  the  plaintiff  from  deliver- 
ing it,  and  afterwards  refused  to 
perform  the  agreement:  pleas — 
1,  denying  the  whole  breach  ;  2,  as  to 
the  discharge,  alleging  a  retractation 
of  it;  3,  as  to  the  residue  of  the 
breach,  denying  plaintiff's  readiness 
and  vrillingness  to  delivier;  after  ver* 
diet  for  the  plaintiff,  on  all  but  the 
last  plea :  held,  that  the  latter  was 
immaterial,  and  that  the  plaintiff 
was  entitled  to  judgment  non  ob- 
stante veredicto  {M'Clitre  v.  Ripley, 
5  Ex.  140).  If  one  of  several 
pleas  denies  immaterial  matters  in 
the  declaration,  and  it  is  good,  and 
the  defendant  pleads  other  material 
matters  disposed  of  on  proper  issues, 
there  can  be  no  repleader  {Cranfield 
V.  MorHson,  7  C.  B.  286).  But 
where  the  defendant  traverses  only 


immaterial  allegations,  leaving  one 
which  is  material  wholly  unanswer- 
ed, the  plaintiff,  if  the  issues  are 
found  for  defendant,  may  have  a 
repleader,  though  not  judgment  non 
obstante  veredicto,  which  is  only  on  an 
affirmative  plea,  admitting  the  cause 
of  action  as  alleged  {Duke  of  Rut- 
land V.  Bagshawe,  19  Law  J., 
Q.  B.,  234). 

(a)  The  statute  allowing  imme- 
diate execution  to  issue  in  vacation, 
saving  the  right  to  move  in  arrest 
of  judgment  (see  sect.  120,  note). 

{b)  Vide  ante,  noX^iJb), 

\c)  As  to  which,  vide  ante,  sect. 
50,  and  note. 

((f)  It  may  be  the  opposite  cause, 
the  inserting  of  some  statement 
showing  that  there  is  no  right  of 
action  or  defence ;  or  it  may  be  the 
insufficiency  of  the  matters  shown. 
Some  issues  of  fact  had  been  found 
for  the  plaintiff  and  some  for  the 
defendant  in  vacation.  Issues  in 
law  still  remained  undetermined  at 
the  commencement  of  the  next  term. 
It  being  admitted  that  no  motion  in 
arrest  of  judgment  or  for  judgment 
non  obstante  veredicto  could  be 
made  until  the  demurrers  were  de- 
termined— semble,  that  no  such 
motion  could  be  made  under  the 
circumstances  after  the  first    four 
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whose  pleading  is  alleged  or  adjudged  to  be  therein 
defective,  may,  by  leave  of  the  court  (a),  suggest 


days  of  term,  except  by  consent 
(Harris  \.  The  Great  Northern 
Railway  Company ^  21  Law  J.,  C.  P. 
16).  The  omission  of  a  single  word 
would,  without  this  provision,  be 
ground  for  arresting  judgment ;  as 
the  word  maliciously  is  case  for 
vexatious  execution  {De  Medirui  v. 
Grove,  15  Law  J.,  Q.  B.  284). 
And  the  most  verbal  omission,  a 
mere  clerical  error,  was  often  not 
cured  by  verdict  {Galloway  v.  Jack- 
*on,  3  M.  &  G.  960;  Searle  v. 
NeU(m,  4  Mee.  &  W.  795).  See,  as 
to  what  is  not  cured  by  verdict, 
Jowett  V.  Spencer,  1 5  Mee.  &  W. 
662 ;  Ireland  v.  Harris,  14  Mee.  & 
W.  432;  Davis  v.  Williams,  10 
Q.  B.  546.  "Where  there  were  bad 
and  good  counts  in  a  declaration, 
subject  to  the  power  of  amendment 
(as  to  which  vide  post,  sect.  222,  and 
notes),  there  must  be  a  venire  de 
novo  {Emblem  v.  Dartnall,  12  Mee. 
&  W.  830). 

(a)  The  affidavit  in  support  of  an 
application  for  leave  to  enter  a  sug- 
gestion  of  omitted  facts,  under  sect. 
143  of  the  Common  Law  Procedure 
Act,  1852,  must  make  out  a  clear 
and  satisfactory  case.  An  affidavit 
upon  information  and  belief  that  the 
facts  suggested  are  true  in  substance 
and  in  fact :  held,  not  sufficient 
(Fisher  v.  Bridges,  1  N.  C.  L.  Rep. 
603).  Such  an  application  need  not 
be  made  on  the  day  judgment  is 
given  (lb,).  In  that  case,  and  still 
more  in  Manley  v.  Boycott,  22  Law 
J.,  Q.  B.  265 ;  1  N.  C.  L.  Rep.  273, 
the  procedure  under  the  present 
section  was  well  illustrated.  In  the 
latter  case  the  action  was  against 
one  of  two  makers  of  a  joint  and 
several    promissory  note,  and  the 


pleas  on  which  the  defendant  ob- 
tained a  verdict,  after  stating  that 
the  defendant  was  only  surety  for  G. 
Friend  in  becoming  a  party  to  the 
note,  proceeded  to  aver  *'  all  which 
has  always  been  well  known  to  the 
said  banking  co-partnership  (who 
were  to  be  considered  the  plaintiff's), 
without  alleging  that  the  note  was 
delivered  by  the  defendant  to  them 
as  surety  for  G,  Friend,  or  that  they 
agreed  to  receive  it  from  him  as  such 
surety."  Without  such  averment  the 
pleas  were  clearly  bad.  Consistently 
with  anything  they  allege,  there  may 
have  been  an  express  declaration 
when  the  note  was  given,  that  the 
defendant,  although  a  surety,  was  to 
be  considered  in  all  respects  liable  as 
a  principal.  A  rule  was  afterwards 
obtained  on  behalf  of  the  defend- 
ants, calling  upon  the  plaintiff  to 
show  cause  why  a  suggestion  should 
not  be  entered  under  the  Common 
Law  Procedure  Act,  1852,  s.  143,  to 
the  effect  that  it  was  agreed  by  the 
said  Stourbridge  and  Kidderminster 
Banking  Company,  the  defendant 
and  the  said  G.  Friend,  that  the  pro- 
missory note  in  the  declaration,  and 
the  third,  fourth,  and  fifth  pleas 
mentioned,  should  be  made  by  the 
(fcfendant  as  surety  for  the  said  G. 
Friend,  and  that  it  was  delivered  to 
and  taken  and  held  by  the  said 
company  on  those  terms.  The  affi- 
davits in  support  of  the  rule  stated 
that  it  was  agreed  that  the  de- 
fendant should  become  such  surety 
for  the  said  G.  Friend;  and  that 
the  said  promissory  note  was  given 
for  the  said  sum  of  300/.,  the 
defendant  joining  therein  as  surety 
for  the  said  G.  Friend  only ;  and  that 
the  said  promissory  note  was 
M  2 
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the  existence  of  the  omitted  fact  or  facts,  or  other 
matter,  which,  if  true,  would  remedy  the  alleged 
defect ;  and  such  suggestion  may  be  pleaded  to  by 
the  opposite  party  within  eight  days  after  notice 
thereof,  or  such  further  time  as  the  court  or  a 
judge  may  allow ;  and  the  proceedings  for  trial  of 
any  issues  joined  upon  such  pleadings  shaU  be  the 
same  as  in  an  ordinary  action. 

CXLIV.  If  the  fact  or  facts  suggested  be  ad- 
mitted, or  found  to  be  true,  the  party  suggesting 
shall  be  entitled  to  such  judgment  as  he  would  have 
been  entitled  to,  if  such  fact  or  facts  or  allegations 
had  been  originally  stated  in  such  pleading,  and 
proved  or  admitted  on  the  trial,  together  with  the 


accordingly  delivered  over,  and  had 
been  held  by  the  said  banking  com- 
pany upon  the  terms  upon  which  it 
was  given,  and  upon  no  other  terms 
whatever.  Per  Lord  Campbell,  C.  J. : 
**  But  the  court  must  watch  and  see 
that  enough  is  stated  in  the  affidavits 
to  warrant  the  suggestion  being 
made.  Now  there  would  be  a  suf- 
ficient ground  shown  in  this  case  if 
the  affidavits  made  out  that,  George 
Friend  being  the  principal,  the  other 
was  only  his  surety,  and  that  it  was 
specially  agreed  between  the  defend- 
ant and  the  banking  company  that 
the  note  was  to  be  taken  from  the 
defendant  merely  as  surety,  and  that 
no  other  liability  than  that  of  surety 
was  to  be  incurred  by  the  defendants 
Then  I  should  have  thought  it  fit  to 
admit  the  suggestion,  in  order  that  if 
true  the  effect  of  it  might  be  deter- 
mined. If  under  such  circum- 
stances time  was  afterwards  given  to 
G.  Friend,  no  doubt  a  court  of 
equity  would  have  relieved  the 
defendant,  and  it  would  have  been 
for  us  to  consider  whether  a  court 
of  law  would  not  also  have  afforded 
a  remedy ;  but  that  is  not  made  out 


satisfactorily  by  the  affidavits.  All 
that  is  stated  may  be  true,  and  still 
nothing  more  may  have  taken  place 
than  what  is  already  alleged  in  the 
plea.  I  think,  therefore,  that  this  is 
not  a  case  in  which  a  suggestion 
ought  to  be  allowed.''  Coleridge,  J. : 
**  I  am  of  the  same  opinion.  The  first 
thing  that  is  necessary  to  support  an 
application  of  this  nature  is  to 
require  an 'affidavit,  and  that  would 
be  of  little  use  unless  we  required  it 
to  state,  in  a  clear  and  unambiguous 
manner,  the  existence  of  the  facts 
the  omission  of  which  constituted 
the  defect  in  the  plea.  This  affidavit 
in  its  terms  falls  far  short  of  being 
sufficient  to  show  that  the  plea  could 
be  made  good."  Per  Crompton,  J. : 
"  We  must  take  the  usual  course  in 
requiring  an  affidavit,  and  then  it 
must  come  to  this,  that  the  party 
must  make  it  clear  that  he  has  sub- 
stantial ground  for  suggesting  the 
new  matter.  He  must  show  more 
than  a  mere  doubtful  ground.  His 
affidavit  must  be  such  as  to  impress 
us  that  there  will  be  a  good  defence 
shown  by  the  plea  if  the  allegation 
as  suggested  be  allowed**' 
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ooets  of,  and  occasioned  by,  the  suggestion  and  pro- 
ceedings thereon ;  but  if  such  fact  or  facts  be  found 
iintnie,  the  opposite  party  shall  be  entitled  to  his 
costs  of,  and  occasioned  by,  the  suggestion  and 
proceedings  thereon,  in  addition  to  any  other  costs 
to  which  he  may  be  entitled  (a). 

CXLV.  Upon  an  arrest  of  judgment,  or  judg-  ^*«.o^ 
ment  non  obstante  veredicto^  the  court  shall  adjudge  suJ?^^*  * 
to  tbe  party,  against  whom  such  judgment  is  given, 
tbe  costs  occasioned  by  the  trial  of  any  issues  of 
fact,  arising  out  of  the  pleading  for  defect  of  which 
such  judgment  is  given,  upon  which  such  party 
shall  have  succeeded ;  and  such  costs  shall  be  set 
off  against  any  money  or  costs  adjudged  to  the 
opposite  party,  and  execution  ipay  issue  for  the 
balance,  if  any  (b). 

JError. 

And  with  respect  to  proceedings  in  error  (c),  be 
it  enacted  as  follows  {d)  : 


(a)  If  judgment  is  arrested  on  one 
count,  and  defendant  succeeds  at 
the  trial  on  the  others,  he  is  entitled 
to  the  general  costs  (Elderton  ▼. 
Emmens,  5  D.  &.  L.  489). 

(b)  It  was  formeriy  held  that  on 
judgment  non  obstante  veredicto 
neither  party  was  entitled  to  costs 
{Ooodbum  v.  Bowman,  9  Bing.  667 ; 
2  Dowl.  206).  But  a  party  success- 
fully showing  cause  against  a  rule  for 
judgment  non  obstante  veredicto,  is 
entitled  to  his  costs  {Hodgkinson  v. 
Wpatt,  13  Law  J.,  Q.  B.  72).  Where 
judgment  is  arrested,  each  party 
pays  his  own  costs  (Gilb.  C.  P.  272; 
Tijln  V.  Gbus,  Barnes,  143 ;  Fisher 
V.  Kiiehinffhmn,  Barnes,  284 ;  Hul. 
Costs,  Ist  ed.  129).  The  power 
given  by  this  section  to  set  off  costs 
against  any  money  or  costs  adjudged 
to  the  opposite  party,  existed  under 
Reg.  Gen.,  Uil.  T.  2  WUl.  4,  s.  93 


(Jerv.  R.  86),  which  orders  "  that 
interlocutory  costs  in  the  same  suit, 
awarded  to  the  adverse  party,  may 
be  deducted.''  See  Doe  v.  Sinclair, 
5  Dowl.  26. 

(c)  Court  can  amend  after  error 
brought  {MelUsh  v.  Richardson,  21 
CI.  &  Fin.  224;  Cheese  v.  Scales, 
12  Mee.  &  W.  689 ;  1  D.  &  L.  650). 

(d)  Questions  of  difficulty  arose 
before  the  act,  as  to  when  the  remedy 
is  a  motion  for  a  new  trial  or  a  writ 
of  error.  The  following  recent  cases 
illustrate  the  kind  of  cases  that 
occur,  so  that  a  party  nonsuited, 
rather  than  go  to  the  jury  cannot 
have  a  new  trial  on  the  ground  that 
there  was  evidence  to  go  to  the 
jury  (Austin  v.  Evans,  2  M.  & 
G.  430).  Qtt^ry,  if  the  plaintiff's 
counsel  interrupt  the  summing  up 
which  is  adverse  to  him,  and  elect 
to  be  nonsuited,  new  trial  granted 
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Error  to  be       CXLYI.  No  judgment  in  any  cause  shall  be  re* 
brought       versed  or  avoided  tor  any  error  or  defect  therein^ 


{miMnson  v.  Whalley,  5  M.  &  G. 
590  ;  6  ScN.  R.  631).  If,  upon  the 
trial  of  a  cause,  the  judge  directs  a 
nonsuit,  and  the  plaintiff  does  not 
appear  when  called,  and  judgment 
of  nonsuit  is  therefore  entered 
against  him,  he  cannot  tender  a  bill 
of  exceptions  and  bring  a  writ  of 
error,  assigning  for  error  that  the 
judge  improperly  directed  a  nonsuit. 
The  proper  course  is  for  the  plain- 
tiff to  appear  and  require  the  judge 
to  direct  the  jury  in  point  of  law  in 
his  favour,  and  upon  the  judge  re- 
fusing to  permit  him  to  appear,  or 
nonsuiting  him  against  his  will,  or 
refusing  to  direct  the  jury  in  his 
favour,  the  plaintiff  may  tender  a 
bill  of  exceptions,  and  bring  a  writ 
of  error  (Corsar  and  others  v.  Reed, 
21  Law  J.,  Q.  B.  18).  There  is  now, 
however,  a  power  of  appeal  to  a 
court  of  error  on  motion  for  a  new 
trial  on  points  reserved,  vide  post, 
or  for  misdirection  if  the  judges 
differ.  Generally,  for  any  misdirec- 
tion which  would  be  ground  of  an 
application  for  a  new  trial,  error 
could  be  brought.  See  cases  as  to 
what  is  or  is  not  such  misdirection 
as  to  effect  of  evidence,  Egremont  v. 
Saul,  6  A.  &  E.  924 ;  Attomey-Ge- 
neral  v.  Rogers,  11  M.  &  W.  670; 
Brunswick  ▼.  Gregory,  1  D.  &  L. 
803;  Beckham  v.  Osborne,  6  M.  & 
G.  771 ;  Morris  v.  Murray,  13  Mee. 
&  W.  52.  So  as  to  rejection  of 
evidence,  the  remedy  may  be  either 
a  new  trial  in  a  court  of  error  on  a 
bill  of  exceptions;  all  questions  as 
to  admissibility  of  evidence  and  pre- 
liminary matters  of  fact  on  that  head 
are  for  the  judge  {Bartlett  v.  Smith, 
11  Mec.  &  W.  483).  It  is  other- 
wise a  misdirection  not  to  put  ques- 


tions   of   fact.      Where,    however, 
a  fact  is  distinctly  sworn  to  on  a  trial, 
which  is  not  contradicted,  and  no 
doubt  is  cast  on  the  credibility  of 
the  evidence,  the  judge  need  not 
take  the  opinion  of  the  jury  on  it, 
even  though  asked  to  do  so  {Mitchell 
V.   WilKams,  11  Mee,  &  W.  205). 
But  if  judge  leaves  law  to  the  jury 
as  fact,  it  is  matter  for  error,  or  new 
trial  for  misdirection   [Paunton  v. 
WiUiams,  2  Q.  B.  169) ;  but  if  bill 
of  exceptions  were  not  tendered,  and 
the  jury  decided  rightly  according 
to  law,  the  objection  could  not   be 
taken  {Strickland  v.  Strickland,  19 
Law  J.,  C.  P.89) ;  therefore  he  must 
receive  evidence  to  show  a  document 
is  not  admissible.    As  to  where  a 
new  trial  can  only  be  on  payment  of 
costs,  Doe  d.  Gilbert  v.  Ross,  7  Mee. 
&  W.  102;  where  a  new  trial  is 
granted  cjp  debito  Jusiitia,  Harbo^ 
rough  v.  Shandler,  8  Mee.  &   W. 
265.    Where  evidence  is  rejected  at 
nisi  prius,  there  ought  to  be  a  for- 
mal tender  of  it  to  the  judge,  and  a 
request  to  put  it  on  his  notes ;  and 
if  he  refuse,  than  there  should  be  a 
tender  of  a  bill  of  exceptions  (or  a 
reservation  of  the  point  for  a  new 
trial)  {Gibbs  v.  Pike,  9  Mee.  &  W. 
351 ;  1  Dowl.  N.  S.  409).    It  is  no 
misdirection  to  express  in  strong 
terms  an  opinion  on  the  evidence 
unless  it  be  manifest  that  the  opi- 
nion was  not  warranted  {Davison 
V.  Stanley,  3  Sc.  N.  R.  49 ;  2  M.  & 
G.  721 ).     Query  as  to  new  trial  for 
one  defendant  on  a  ground  which 
has  been  made  the  subject  of  bill  of 
exceptions  by  another  (J)oe  d.  l>ud- 
geon  v.  Martin,  2  D.  &  L.  678 ;  13 
Mee.  &  W.  811).    As  to  bills  of  ex* 
ceptions  see  CiUey  v.  Doe  d.  Tag- 
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unless  error  be  commenoed,  or  brought  and  prose-  within  six 
cuted  with  effect,  within  six  years  after  such  judg-  ^®*"' 
ment  signed  or  entered  of  record  (a), 

CXL  vTL  K  any  person  that  is  or  shall  be  en-  Proviso  for 
titled  to  bring  error  as  aforesaid  is  or  shall  be,  at  ^»>»"«««- 
the  time  of  such  title  accrued,  within  the  age  of 
twenty-one  years,  feme  covert,  non  compos  mentis, 
or  beyond  the  seas,  then  such  person  shall  be  at 
liberty  to  bring  error  as  aforesaid,  so  as  such  person 
commences,  or  brings  or  prosecutes  the  same  with 
effect,  within  six  years  after  coming  to  or  being  of 
fuU  age,  discovert,  of  sound  memory,  or  return  from 
beyond  the  seas ;  and  if  the  opposite  party  shall, 
at  the  time  of  the  judgment  signed  or  entered  of 


lorson,  11  A.  &  E.  1008;  Seg,  v. 
Rowley,  2  Dowl.  N.  S.  335 ;  Davies 
y.  Lowndes,  1  M.  &  6.  473.  The 
bill  must  be  tendered  before  verdict 
{Armstrong  v.  Lewis,  4  Moo.  &  S. 
1 ;  2  C.  &  M.  274).  A  bill  of  ex- 
ceptions to  the  ruling  of  a  judge 
must  set  out  distinctly  what  it  was ; 
it  is  not  enough  to  state  that  he  was 
requested  to  put  certain  questions  and 
declined  {M* Alpine  v.  Mangrall,  15 
Law  J.,  C.  P.  298;  3  C.  B.  496). 
Query,  whether  when  a  party  has 
tendered  a  bill  of  exceptions  he  can, 
without  abandoning  it,  apply  for  a 
dew  trial  on  a  distinct  point  {AUen 
V.  Hayward,  7  Q.  B.  960).  Query 
as  to  bill  of  exceptions  for  misdirec- 
tions on  writ  of  inquiry  (Price  v. 
Green,  16  Mee.  &  W.  346).  Court 
on  biU  of  exceptions  cannot  decide 
on  part  of  evidence  set  forth,  but 
not  subject  of  exception:  secus  as 
to  special  verdict  or  demurrer  to 
evidence,  Roe  v.  Tremleston,  9  CI. 
ft  Fin.  749);  on  an  exception  that 
documents  were  admissible^  if  they 
were  so  on  any  ground,  the  exception 
fuls ;  courts  of  error  commonly  look 
to  the  ruling  stated  on  the  record 


(Irish  Society  v.  Dewy,  12  CI.  & 
Fin.  641) ;  as  to  error  on  special 
verdict,  Tancred  v.  Christy,  12  Mee. 
&  W.  316.  The  facts  must  be  ex. 
pressly  ibund.  Special  verdict  al- 
lowed by  court  after  trial,  Owen  v. 
De  Beauvoir,  16  Mee.  ft  W.  547. 
See  as  to  the  present  power  of  ap- 
peal to  a  court  of  error  on  motion 
for  a  new  trial,  Common  Law  Pro- 
cedure  Act,  s.  34.  There  is  no  appeal 
allowed  on  motions,  on  the  ground 
that  verdict  was  against  evidence. 

(a)  By  the  statute  10  &  11  Will. 
3,  c.  14,  it  is  enacted  that  no  judg- 
ment shall  be  reversed  on  error,  un- 
less the  writ  of  error  be  brought  and 
prosecuted  with  effect  within  twenty 
years  after  such  judgment  is  signed 
and  entered.  Where  a  writ  of  error 
was  brought  after  that  time,  the 
court  would  not  quash  it,  but  leave 
the  party  to  plead  the  statute  (Higgs 
v.  Evans,  2  Stra.  837).  By  the  pre- 
sent act,  instead  of  error  being  pro- 
secuted by  writ,  it  is  to  be  as  a  pro- 
ceeding in  the  cause  (see  section 
149).  So  it  would  seem  that  in 
such  a  case  it  would  be  set  aside  for 
irregularity. 
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record,  be  beyond  the  seas,  then  error  may  be 
brought,  provided  the  proceedings  be  commenced 
and  prosecuted  with  effect  within  six  years  after 
the  return  of  such  party  from  beyond  seas  (a), 

CXLVIII.  A  writ  of  error  shall  not  be  neces- 
sary or  used  in  any  cause,  and  the  proceeding  to 
error  shall  be  a  step  in  the  cause,  and  shall  be 
taken  in  manner  hereinafter  mentioned ;  but  no* 
thing  in  this  act  contained  shall  invalidate  any  pro- 
ceedings already  taken  or  to  be  taken  by  reason  of 
any  writ  of  error  issued  before  the  commencement 
of  this  act. 

CXLIX.  Either  party  alleging  error  in  law  (5) 
may  deliver  to  one  of  the  masters  of  the  court  a  me- 
morandum in  writing,  in  the  form  contained  in  the 
schedule  (A.)  to  this  act  annexed,  marked  No  10, 
or  to  the  like  effect,  entitled  in  the  court  and  cause, 
and  signed  by  the  party  or  his  attorney,  alleging 
that  there  is  error  in  law  in  the  record  and  pro- 
ceedings ;  whereupon  the  master  shall  file  such  me- 
morandum, and  deliver  to  the  party  lodging  the 
same  a  note  of  the  receipt  thereof ;  and  a  copy  of 
such  note,  together  with  a  statement  of  the  grounds 
of  error  intended  to  be  argued,  may  be  served  on 
the  opposite  party  or  his  attorney  (<?). 

CL  Proceedings  in  error  in  law  shall  be  deemed 
a  supersedeas  of  execution  from  the  time  of  the 
service  of  the  copy  of  such  note,  together  witb  the 


(a)  The  proviso  for  disabilities  in 
bringing  error  is  the  same  as  in  the 
statute  3  &  4  Will.  4»  c.  42,  s.  4 
(Jerv.  R.  354),  in  respect  of  the 
commencement  of  any  personal  ac- 
tion under  similar  drcunastances. 

{b)  A  court  of  error  will  revise  a 
judgment  for  error  in  law,  apparent 
on  the  record,  though  error  in  fact 
only  be  assigned  (Casiledine  v.  Muu' 
day,  4  B.  &  Ad.  90 ;  GUesY.  Rex,  11 
Price,  594 ;  Bruce  v.  Wait,  1  M.  & 
G.  1) ;  error  in  fact  and  law  cannot 


be  assigned  together  (Damee  v. 
Franklin,  2  Tidd.  Pract.  1226  ;  see 
recent  instances  of  error  in  law, 
Philippe  V.  Jonee,  15  Q.  B.  859; 
Friar  v.  Grey,  ib,  891)» 

(c)  Until  this  be  done,  the  error 
does  not  act  as  a  eupereedeae  (see 
note  to  next  section).  Within  ten 
days  after  service  of  note,  or  receipt 
of  memorandum,  the  plaintiff  is  to 
suggest  or  assign  error,  and  in  de- 
fault the  defendant  in  error  can  sign 
judgmentof  noil  jtiTM  (sect.  153). 
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statement  of  i;he  grounds  of  error  intended  to  be  of  the  note 

Xed,  until  default  in  putting  in  bail,  or  an^f^^^^^ 
nance  of  the  judgment,  or  discontinuance  of 
the  proceedings  in  error,  or  until  the  proceedings 
in  error  shall  be  oth^wise  disposed  of  without  a 
reversal  of  the  judgment:  Provided  always,  that 
if  the  grounds  of  error  shall  appear  to  be  frivolous, 
the  court  or  a  judge  upon  summons  may  order  ex- 
ecution to  issue  (a). 


(a)  The  fonner  practice  has  been 
that  a  writ  of  error  operated  as  a 
ng^eraedeaa  of  execution  from  the 
time  of  its  allowance,  Reg.  Gen.,  Hil. 
T.  2  W.  4,  8.  83  (Jerv.  R.  83),  and 
by  Reg.  Gen.,  Hil.  T.  4  W.  4,  s.  9 
(Jerv.  R.  107),  it  was  ordered  that 
'*  No  writ  of  error  shall  be  a  super' 
tedeas  of  execution  until  sendee  of 
the  notice  of  the  allowance  thereof, 
containing  a  statement  of  some  par- 
ticular ground  of  error  intended  to 
be  argued;  provided  that  if  the 
error  stated  in  such  notice  shall 
appear  to  be  frivolous,  the  court,  or 
a  judge,  upon  summons,  may  order 
execution  to  issue."  The  require- 
ments of  this  rule  are  continued  by 
the  present  statute,  the  copy  of  the 
note  of  the  master  mentioned  in  the 
previous  section  being  substituted  for 
the  notice  of  allowance.  The  rule 
has  been  holden  to  be  sufficiently 
complied  with  by  a  notice  of  the 
allowance,  in  an  action  of  slander, 
attting  the  grounds  of  the  error  to 
be  that  the  declaration,  and  every 
count  thereof,  is  bad,  the  words  not 
being  actionable  without  special 
damage,  and  the  inuendoes  bad  in 
kw  {RoHfteon  v.  Day,  2  Dowl.  501). 
And  where  the  point  stated  in  the 
notice  of  allowance  had  been  argued 
and  decided  on  a  rule  granted  to 
arrest  the  judgment,  the  Court  of 
fixchequer  refused  to  allow  execu- 
tion to  issue,  as  upon  a  frivolous 


ground  of  error  (Gardiner  v.  Wil- 
Hanu,  3  Dowl.  796).  Where  there 
was  a  common  count  for  interest, 
and  the  causes  of  error  were  that  no 
promise  to  pay  interest  could  be 
implied  by  law  from  the  forbearance 
of  money  at  the  defendant's  request, 
it  was  held  to  be  frivolous,  and  exe- 
cution was  allowed  to  issue  not- 
withstanding (Nordenstrom  v.  Pitt 
and  others,  13  Mee.  &  W.  732 ;  14 
Law  J.,  Ex.  150;  2  D.  &  L.  672). 
See  NeikoH  v.  Conyngham,  5  C.  B. 
749.  The  rule  does  not  apply  to 
errors  of  fact  {Legg  v.  Price,  2  Mee. 

6  W.  533).  When  the  notice  of 
allowance  contains  any  statement  of 
the  ground  of  error,  however  frivo- 
lous or  insufficient,  if  execution  be 
sued  out  without  leave,  it  will  be  a 
contempt  punishable  by  attachment 
{Bekhaw  v.  Marshall,  4  Barn.  &  Ad. 
336).  See,  as  to  error  being  quashed 
if  it  does  not  lie,  or  has  been 
brought  improperly,  Tolson  y.  Hay, 

7  Sc.  N.  R.  222  ;  King  v.  Symonds, 
7  Q.  B.  289  ;  Thorpe  v.  Plowden,  2 
Exch.  387  ;  Corsar  v.  Reed,  21  Law 
J.,  Q.  B.  18.  If  it  be  agreed  that 
plaintiff  shall  have  a  verdict,  and  not 
issue  execution  unless  the  act  com- 
plained of  is  repeated,  it  is  an 
implied  condition  that  error  shall  not 
be  brought,  and  if  it  lie  it  will  be 
quashed  (Apothecaries*  Company  v, 
Harrison,  12  A.  &  E.  642). 
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Bail  in  CLI,  Upon  any  judgment  hereafter  to  be  glVen 

^'^^'  in  any  of  the  said  superior  courts  of  common  law 

in  any  action,  execution  shall  not  be  stayed  or  de- 
layed hj  proceedings  in  error,  or  superBedeas  there* 
upon,  without  the  special  order  or  the  court  or  a 
judge,  unless  the  person  in  whose  name  such  pro- 
ceedings in  error  be  brought,  with  two,  or,  by  leave 
of  the  court  or  a  judge,  more  than  two  sufficifflit 
sureties,  such  as  the  court  (wherein  such  judgment 
is  or  shall  be  given)  or  a  judge  shaU  allow  of^  shall, 
within  four  clear  days  after  lodging  the  memoran- 
dum alleging  error,  or  after  the  signing  of  the 
judgment,  whichever  shall  last  happen,  or  before 
execution  executed,  be  bound  unto  the  party  for 
whom  any  such  judgment  is  or  shall  be  giyen,  by 
recognizance  to  be  acknowledged  in  the  same  court, 
in  double  the  sum  adjudged  to  be  recovered  by  the 
said  judgment  (except  in  case  of  a  penalty,  and  in 
case  of  a  penalty  in  double  the  sum  really  due,  and 
double  the  costs)  (a),  to  prosecute  the  proceedings  in 
error  with  effect,  and  also  to  satisfy  and  pay  (if  the 
said  judgment  be  affirmed,  or  the  proceedings  in 
error  be  discontinued  by  the  plaintiff  therein),  all 
and  singular  the  sum  or  siims  of  money  and  costs 
adjudged  or  to  be  adjudged  upon  the  former  judg- 
ment, and  all  costs  and  damages  to  be  also  awarded 
for  the  delaying  of  execution,  and  shall  give  notice 
thereof  to  the  defendant  in  error,  or  his  attorney  (6). 


(a)  Costs  in  error  to  be  taxed  as  And  by  Reg.  Gen.,  Hil.  T.  2  WilL 

costs  in  the  cause,  N.  R.,  H.  T.  16  4,  s.  26  (Jerv.  R.  65),  it  is  ordered, 

Vict.  69,  vide  Appendix.  that    "  A  recognizance  of   bail  in 

(fi)  See  the  statute  6  Geo.  4,  c.  96,  error  shall  be  taken  in  double  the 

s.  i,  which  requires  a  recognizance  sum  recovered,  except  in  case  of  a 

with  condition  (according  to  3  Jac.  1,  penalty ;  and  in  case  of  penalty,  in 

c.  8)  to  be  first  acknowledged  in  the  double    the    sum    really  due    and 

same  court.     By  this  statute  bail  in  double   the    costs.'*     It  has  been 

error  is  required  in  all  cases  after  holden  that  bail  in  error  would  not 

judgment  for  the  plaintiff  in  any  be  dispensed  with,  where  the  error, 

personal  action,  whether  after  ver-  though  real,  was  only  a  matter  of 

diet  or  by  default,  unless  otherwise  form  {Wcidswwth  v.  Gibson^  1  Moo. 

ordered  by  the  court  or  a  judge.  &  P.  501 ;  4  Bing.  572).    Money 


Digitized  by 


Google 


PROCEDURE  IN  ERROR. 


251 


OLH.  The  assignment  of  and  joinder  in  error  in  Saggestion 
law  shall  not  he  necessary  or  used,  and,  instead  igj^ment 
thereof,  a  suggestion  to  the  effect  that  error  is  of  and  join- 
alleged  hy  the  one  party  and  denied  by  the  other,   **'  ^^  ^^^^' 
may  be  entered  on  the  judgment  roll  in  the  form 
contained  in  schedule  (A.)  to  this  act  annexed, 
marked  No.  11,  or  to  the  like  eftect :    Provided  that 
in  case  the  defendant  in  error  intends  to  rely  upon 
the  proceeding  in  error  being  barred  by  lapse  of 
time,  or  by  release  of  error,  or  other  like  matter 
of  fact,  he  may  give  four  days  written  notice  to  the 
plaintiff  in  error  to  assign  error  as  heretofore,  in- 
stead of  entering  the  suggestion;  and  he  shall, 
within  eight  days,  plead  thereto  the  bar  by  lapse  of 
time,  or  release  ot  error,  or  other  like  matter  of 
fact;  and   thereupon  such  proceedings  may  be 
had  as  heretofore  (a), 

CLIil.  The  roll  shall  be  made  up,  and  the  sug-  RoU  to  be 
gestion  last  aforesaid  entered  by  the  plaintiff  in  Sj^fug- 
error  within  ten  days  after  the  service  of  the  note  gestion  en- 
of  the  receipt  of  the  memorandum  alleging  error,  piatn^in 
or  within  such  other  time  as  the  court  or  a  judge  «"^r- 
may  order;  and  in  default  thereof,  or  of  assign- 
ment of  error  in  cases  where  an  assignment  is  re- 
quired, the  defendant  in  error,  his  executors  or  ad- 


cannot  be  paid  into  court  in  lieu  of 
bail  in  error,  unless  by  consent  (Col- 
tins  Y.  Gwynne,  2  Moo.  &  Sc.  775). 
If  the  plaintiff  in  the  original  action 
be  also  plaintiff  in  error,  bail  is  not 
necessary  (Duvergier  v.  Fellowes,  5 
Moo.  &  P.  403;  7  Bing.  463;  1 
DowL  224 ;  Freeman  ▼.  Garden,  1 
D.  &  R.  184).  The  plaintiff  in 
error  is  bound  to  put  in  bail  withia 
four  days  after  judgment  is  signed  or 
error  allowed  {Bennett  v.  NichoUs, 

4  T.  R.  121 ;  Blackburn  v.  %m«r, 

5  Tannt.  672). 

(a)   By  Reg.    Gen.,  Hil.  T.  16 
Vict.  6.  65,  it  is  ordered  that  no  rule 


to  plead  to  any  pleading  in  error 
shall  be  necessary,  but  notice.  The 
suggestion  now  to  be  entered  on  the 
roll,  instead  of  the  assignment  of 
and  joinder  in  error,  is  as  simple  and 
brief  as  the  memorandum  alleging 
error  in  section  149.  Under  the 
proviso  of  the  present  section  the 
defendant  may  give  notice  to  the 
plaintiff  in  error  to  assign  error  as 
heretofore,  instead  of  entering  the 
suggestion ;  then  there  must  be  a  plea 
and  joinder  in  error  as  heretofore. 
For  the  practice  in  such  cases,  see 
Tidd's  New  Prac,  p.  610. 
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ministrators,  shall  be  at  liberty  to  sign  judgment 
of  nonpros  (a), 

CLiV.  In  case  error  be  brought  upon  a  judgment 
given  against  seyeral  persons,  and  one  or  some  only 
shall  proceed  m  error,  the  memorandum  alleging 
error,  and  the  note  of  the  receipt  of  such  memo- 
randum, shall  state  the  names  of  the  persons  by 
whom  the  proceedings  are  taken ;  and  in  case  the 
other  persons,  against  whom  judgment  has  been 
given,  decline  to  join  in  the  proceedings  in  error, 
the  same  may  be  continued,  and  the  suggestion  last 
aforesaid  entered,  stating  the  persons  by  whom  the 
proceedings  are  brought,  without  any  summons  and 
severance,  or  if  such  other  persons  elect  to  join, 
then  the  suggestion  shall  state  them  to  be,  and 
they  shall  be  deemed  as  plaintiffs  in  error,  al- 


(a)  The  recent  practice  of  certify- 
ing or  transcribing  the  record  has 
been  under  Reg.  Gen.,  Hil.  T.  4  W. 
4,  8.  10  (Jerv.  R.  108),  which  orders 
that  the  plaintiff  in  error  shall, 
within  twenty  days  after  the  allow- 
ance of  the  writ  of  error,  get  the 
transcript  prepared,  in  default 
whereof  the  defendant  in  error,  his 
executors  or-idministrators,  shall  be 
at  liberty  to  sign  judgment  of  non 
pros.  The  defendant  in  error  is  not 
at  liberty  to  transcribe  the  record ; 
but,  it  appears,  must  give  notice  to 
the  plaintiff  before  he  can  sign 
judgment  of  non  pros  {Pitt  v.  Wil- 
Hams,  1  Har.  &  W.  363 ;  4  Dowl. 
70) .  Where  the  defendant  in  error, 
instead  of  signing  judgment  of  non 
pros  sued  out  execution  upon  the 
original  judgment,  the  writ  of  error 
being  returnable,  and  no  transcript 
removed ;  the  Court  of  Exchequer 
held  that  he  had  no  right  to  do  so 
(Doivv.  Clark,  2  Dowl.  302;.  'Hhe 
plaintiff  in  error,  it  seems,  may  non 
pros  his  writ  of  error,  without  car- 


rying over  the  transcript  (Mildom 
V.  Copeland,  1  Moo.  &  Sc.  104). 
Upon  a  non  pros  before  the  reconl  is 
transcribed  the  defendant  in  error  is 
not  entitled  toco8ts(<Sa^  v.  Richards, 
7  East,  111).  But  where  the  plain- 
tiff in  error  applied  to  the  Court  of 
Exchequer  for  leave  to  non  pros  his 
writ  before  transcript,  the  court  said 
that  if  he  had  the  right  to  nonpros, 
he  might  exercise  it  at  his  peril,  but 
if  he  applied  for  leave  to  do  so,  he 
could  only  have  it  upon  paynoent  of 
costs  {Wilkinson  v.  Malm,  1  Cr.  & 
M.  240).  Although  there  is  a 
power  in  the  court,  or  a  judge,  to 
extend  the  time  for  making  up  the 
roll  and  entering  the  suggestioD, 
great  strictness  is  generally  exercised 
in  compelling  the  plaintiff  in  error  to 
proceed  within  the  time  limited  by 
the  practice  of  the  court ;  and  as 
there  is  already  the  judgment  of  « 
competent  tribunal  against  him,  up<Mi 
every  application  for  indulgence  he  is 
expected  to  negative  the  presumption 
of  intentional  delay. 
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thoQgli  not  mentioned  as  such  in  the  previous  pro- 
ceeding (a). 

CLV.  Upon  such  suggestion  of  error  alleged  and  Judgment 
denied  being  entered,  the  cause  m&j  be  set  down  brought 
for  argument  in  the  Court  of  Error  m  the  manner  jj^^f^jj 
heretofore  used ;  and  the  judgment  roll  shall,  with-  transcript, 
out  any  writ  or  return,  be  brought  hj  the  master 
into  the  Court  of  Error  in  the  Exchequer  Chamber, 
before  the  justices,  or  justices  and  barons,  as  the 
case  may  be,  of  the  other  two  superior  courts  of 
common  law,  on  the  day  of  its  sitting,  at  such  time 
as  the  judges  shall  appoint,  either  in  term  or  in 
yacation ;  or  if  the  proceedings  in  error  be  before 
the  High  Court  of  Parliament,  then  before  the  High 
Court  of  Parliament,  before  or  at  the  time  of  its 
sitting ;  and  the  Court  of  Error  shall  and  may  there- 
upon review  the  proceedings,  and  give  judgment  as 
they  shall  be  advised  thereon ;  and  such  proceed- 
ings and  judgment,  as  altered  or  affirmed,  shall  be 
entered  on  tne  original  record ;  and  such  further 
proceedings  as  may  be  necessary  thereon  shall  be 
awarded  by  the  court  in  which  the  original  judg- 
ment was  given  (5). 


(a)  Hitherto  on  a  judgment 
against  several  parties,  the  writ  of 
error  must  be  brought  in  all  their 
names,  provided  they  are  all  living. 
If  a  writ  of  error  in  such  case  be 
bronght  by  one  or  more  of  the 
defendaivts  only,  it  may  be  quashed, 
or  the  conrt  will  give  the  plaintiff 
leave  to  take  out  execution.  But 
when  judgment  is  given  against 
several  parties,  and  one  or  more  of 
them  die,  the  writ  of  error  may  be 
brooght  by  the  survivors.  If  a  writ 
of  error  •  be  brought  in  the  name  of 
several  parties,  and  any  one  or  more 
of  -them  refuse  to  appear  and  assign 
errors,  they  must  be  summoned  and 
severed;  after  which  the  writ  of 
error  may  be  proceeded  in  by  the 
rest  alone  (Yelv.  4,  Cro.  Eliz.  892, 


1  Stra.  234).  And  where  a  writ  of 
error  was  brought  in  the  names  of 
two  executors,  and  one  would  not 
join  in  assigning  errors,  the  Court  of 
King's  Bench  gave  the  other  time  to 
assign  them,  till  there  could  be  sum- 
mons and  severance  (2  Stra.  783). 
SeeTidd's  Prac.  1136. 

{b)  "  We  think  the  transcript  of 
the  roll  now  required  quite  unneces- 
sary,  and  that  it  will  be  sufficient  to 
cause  a  memorandum  of  error  being 
alleged  to  be  made  on  the  roll,  which 
should  be  brought  into  the  court  of 
Exchequer  Chamber  when  the  case 
is  to  be  argued,  and  be  the  warrant 
for  the  jurisdiction  of  the  court  of 
error." — ( Common  Law  Commis- 
sioners* Report,  p.  54).  When 
the  suggestion  of  error  alleged  and 
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CLVI.  Courts  of  Error  shall  have  power  to 
quash  the  proceedings  in  error  in  all  cases  in  which 
error  does  not  lie,  or  where  they  are  taken  against 
good  faith,  or  in  any  case  in  which  proceedings  in 
error  might  heretofore  have  been  quashed  by  such 
courts  ;  and  such  courts  shall  in  all  respects  have 
such  jurisdiction  over  the  proceedings  as  over  the 
proceedings  in  error  commenced  by  writ  of  error  (a). 

CLYII.  Courts  of  Error  shall  in  all  cases  hare 
power  to  give  such  judgment  and  award  such  pro- 
cess, as  the  Court,  from  which  error  is  brought^ 
ought  to  have  done  (5),  without  regard  to  the 
party  alleging  error  (c). 


denied  is  entered  on  the  judgment 
roll,  as  directed  by  sect.  152,  either 
party  may  set  down  the  cause  for 
argument  in  the  Court  of  Error  as 
heretofore,  and  give  notice  to  the 
other  party,  under  Reg.  Gen.,  H.  T. 
16  Vict.  67  ;  same  as  4  Will.  4,  r. 
14  (Jerv.  R.  109). 

(a)  The  statute  12  &  13  Vict.  c. 
109,  s.  39,  gave  jurisdiction  to  the 
judges  of  the  superior  courts  over 
proceedings  issuing  from  or  pending 
'in  the  common  law  side  of  the  Court 
of  Chancery,  thus  enabling  them  to 
adjudicate  on  interlocutory  proceed- 
ings in  the  process  by  writ  of  error, 
but  that  statute  did  not  give  to  the 
Court  of  Error  any  new  jurisdiction 
(see  Garrard  v.  Tuck^  19  Law  J., 
C.P.232;8C.B.258).  The  Court 
of  Error  could  not  therefore  quash  a 
writ  of  error  on  the  ground  of  its 
having  been  issued  in  breach  of  good 
faith ;  that  question  must  have  been 
referred  to  a  judge  under  the  provi- 
sions of  the  statute  above  cited. 
That  power  is  now  extended  to  the 
Court  of  Error, 

{b)  In  a  certain  sense  this  was 
always  so;  therefore  the  Court  of 
Error  could  grant  venire  de  novo 
(Harwood   v.    GoodrigM,  3    Wils. 


497;  2  W.  Bl.  937;  Clement  v. 
Lewis,  10  Price,  181;  Bithop  v. 
Naye,  5  B.  &  A.  610;  Hick  ▼. 
KeatSj  4  B.  &  C.  69)  ;  see,  however, 
note,  post, 

(c)  The  practice  hitherto  in  re- 
spect of  judgments  by  a  Court  of 
Error  has  been,  that  the  judgment 
for  the  plaintiff  in^  error,  when  such 
plaintiff  has  been  defendant  in  the 
court  below,  was  merely  that  the 
judgment  be  reversed ;  but  when  the 
plaintiff  in  error  has  been  the  plain- 
tiff in  the  court  below,  the  Court  of 
Error  not  only  reversed  the  judgment 
of  the  court  below,  but  also  gave 
such  judgment  as  the  court  bdow 
should  have  given.  The  judgment 
for  the  defendant  in  error  in  ordinary 
cases  was  that  the  judgment  be 
affirmed;  but  when  the  defendant 
had  pleaded  specially  a  release  of 
errors,  or  the  Statute  of  Limitations, 
and  succeeded  on  such  plea,  the 
judgment  was  that  the  plaintiff  be 
ban*ed  of  his  vmt  of  error.  Courts 
of  error  could  not  award  repleader 
(Gwynn  v.  Bumell,  2  Sc.  N.  R.  711  ; 
6  B.  N.  C.  453 ;  sed  vide  Scott  v. 
Wedlake,  7  Q.  B.  766).  Now  the 
Court  of  Error  vrill  in  all  cases  have 
power  to  give  such  judgment  as  the 
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CLVm.  Either  party  alleging  error  in  fact  may  Proceedings 
deliver  to  one  of  the  masters  of  the  court  a  memo-  ^uou^  ^" 
randum  in  writing,  in  the  form  contained  in  the 
schedule  (A.)  to  this  act  annexed,  marked  No.  12, 
or  to  the  like  effect,  intituled  in  the  court  and  cause, 
and  signed  by  the  party  or  his  attorney,  alleging 
that  there  is  error  in  fact  in  the  proceedings,  to- 
gether with  an  affidavit  of  the  matter  of  fact  in 
which  the  alleged  error  consists ;  whereupon  the 
master  shall  file  such  memorandum  and  affidavit, 
and  deliver  to  the  party  lodging  the  same  a  note  of 
the  receipt  thereof;  and  a  copy  of  such  note  and 
affidavit  may  be  served  on  the  opposite  party  or 
his  attorney  (a)  ;  and  such  service  shall  have  the 
same  effect,  and  the  same  proceedings  may  be  had 
thereafter  as  heretofore  haa  after  the  service  of  the 
rule  for  allowance  of  a  writ  of  error  in  fact  (6). 

CLIX.  The  plaintiff  in  error,  whether  in  fact  or  PiiUntiff 
law,  shall  be  at  liberty  to  discontinue  his  proceed-  Jfn  Je^^o?"' 


court  below  should  have  given.  In 
Friary,  Grey,  15  Q.  B.  891,  the 
Court  of  Error  having  given  judg- 
ment generally  for  plaintiff  in  error, 
defendant  below  could  not  confine 
the  reversal  to  a  judgment  on  a 
demurrer  to  replication  and  let  it 
stand  for  nominal  damages  on  a  new 
breach  assigned. 

(a)  The  statutes  3  Jac.  1,  c.  a, 
and  6  Geo.  4,  c.  96,  requiring  bail  in 
error  in  all  personal  actions,  do  not 
apply  to  proceedings  in  error  in  fact. 
B^ore  error  in  fact  could  be  allowed 
there  must  have  been  an  affidavit  of 
the  fact  intended  to  be  assigned 
{Birch  V.  Triste,  8  East,  412). 
After  allowance  it  operated  as  a 
tupersedeas  {Levy  v.  Price,  2  Mee. 
Sl  W.  533).  But  the  court  or  a 
judge  might  order  execution  to  issue 
{Simple  V.  Turner,  6  Mee.  &  W. 
152  ;  9  Law  J.,  Ex.  101 ;  8  Dowl. 
246).  After  service  of  a  copy  of  the 
note  alleging  error,  and  the  affidavit 


lodged  with  the  master  and  filed,  the 
same  proceedings  may  be  had  as 
heretofore.  By  the  rule  of  Hil.  T.  16 
Vict.  65,  similar  to  Hil.  T.  4  Will. 
4,  s.  11  (Jerv.  R.  108),  it  is  ordered 
that,  within  eight  days  after  filing  of 
the  memorandum,  the  plaintiff  in 
error  is  bound  to  assign  errors ;  and 
upon  his  default,  the  defendant,  his 
executors  or  administrators,  shall  be 
at  liberty  to  sign  judgment  of  non 
pros  (vide  AppendL^).  No  rule  to 
plead  is  necessary,  but  either  party 
may  give  four  days'  notice  to  amend, 
otherwise  judgment.  Notice  of  trial 
and  of  all  other  proceedings  to  be  the 
same  as  in  ordinary  actions ;  either 
party  may  set  case  down  (R.  G.,  H. 
T.,  16  Vict.  66). 

{b)  Where  issue  is  joined  on  error 
in  fact,  defendant  is  entitled  to  costs 
of  day  for  not  proceeding  to  trial 
(Greville  v.  Swarding,  3  D.  &  L. 
336). 
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ings  by  giving  to  the  defendant  in  error  a  notice, 
headed  in  the  court  and  cause,  and  signed  by  the 

Slaintiffin  error  or  his  attorney,  stating  that  he 
iscontinues  such  proceedings ;  and  thereupon  the 
defendant  in  error  may  sign  judgment  for  the  costs 
of,  and  occasioned  by,  the  proceedings  in  error,  and 
may  proceed  upon  the  judgment  on  which  the  error 
was  Drought  (a), 

CLX.  The  defendant  in  error,  whether  in  fact 
or  law,  shall  be  at  liberty  to  confess  error,  and  con- 
sent to  the  reversal  of  the  judgment,  by  giving  to 
the  plaintiff  in  error  a  notice,  headed  in  the  court 
and  cause,  and  signed  by  the  defendant  in  error  or 
his  attorney,  stating  that  he  confesses  the  error, 
and  consents  to  the  reversal  of  the  judgment ;  and 
thereupon  the  plaintiff  in  error  shall  be  entitled  to 
and  may  forthwith  sign  a  judgment  of  reversal. 

CliAl.  The  death  of  a  plaintiff  in  error  after 
service  of  the  note  of  the  receipt  of  the  memoran- 
dum alleging  error,  with  a  statement  of  the  giaounds 
of  error,  sh^  not  cause  the  proceedings  to  abate. 


(a)  The  statute  4  Anne,  c.  16,  s. 
25,  entitles  a  defendant  in  error  to 
recover  his  costs  against  a  plaintiff 
in  error,  upon  the  quashing  of  any 
writ  of  error  sued  out  for  variance 
from  the  original  record.  The  statute 
8  &  9  Will.  3,  c.  11,  s.  2,  enacts  that 
where  judgment  has  been  given  for 
a  defendant  and  error  brought  by 
the  plaintiff,  if  the  judgment  be 
affirmed  or  the  error  discontinued, 
the  defendant  shall  have  judgment 
to  recover  his  costs  against  such 
plaintiff,  and  have  execution  for  the 
same  (see  Ricketts  v.  Lewis,  1  B.  & 
Ad.  197).  And  the  statute  3  Hen. 
7,  s.  10,  enacts  that  where  a  plaintiff 
obtains  judgment,  and  the  defendant, 
before  execution,  sues  any  writ  of 
error  to  reverse  such  judgment,  and 
such  writ  be  discontinued,  then  the 


plaintiff  shall  recover  his  costs  and 
damage  for  his  delay  (see  2  Wms. 
Saund.  101).  This  statute  does  not 
apply  to  vmts  of  error  brought  after 
execution  {Eardley  v.  Tumocky  Cro. 
Jac.  636 ;  Pembroke  v.  Boatm,  Cro. 
Car.  173;  and  Sutherland  t.  With, 
5  Ex.  980;  20  Law  J.,  Ex.  28)^ 
Held  in  error,  however,  that  error 
issued  out  upon  execution,  if  execu- 
tion has  issued,  though  it  has  been 
rendered  ineffectual  by  proceedings 
adverse  to  plaintiff  below  (Neutands 
V.  Holmes,  4  Q.  B.  838),  costs 
are  to  be  taxed  as  in  the  cause 
(N.  R.,  H.  T.  16  Vict.  69).  A 
plaintifT  in  error  may  non  pros  his 
own  writ;  but  an  application  for 
this  purpose  will  only  be  granted  on 
payment  of  costs  (fFilkinson  v. 
MaUn,  1  Cr.  &  M.  240). 
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but  they  may  be  continued  as  hereinafter  men- 
tioned (a), 

CLXII.  In  case  of  the  death  of  one  of  several  ?~I*^?*^  ^ 
plaintiffs  in  error,  a  suggestion  may  be  made  of  the  one  of  sere- 
death,  which  suggestion  shall  not  be  traversable,  J^^jJ^^*^ 
but  shall  only  be  subject  to  be  set  aside  if  untrue, 
and  the  proceedings  may  be  thereupon  continued 
at  the  siut  of,  and  against  the  surviving  plaintiff  in 
error,  as  if  he  were  the  sole  plaintiff  (6). 

CliXIII.  In  case  of  the  death  of  the  sole  plain-  ^^^^ 
tiff  or  of  several  plaintiffs  in  error,  the  legal  repre-  ofsoie  * 
sentative  of  such  plaintiff  or  of  the  surviving  plain-  Jf  aiTthe*' 
tiff  may,  by  leave  of  the  court  or  a  judge,  enter  a  plaintiffs  in 
suggestion  of  the  death,  and  that  he  is  such  legal  *"®'* 
representative,  which  suggestion  shall  not  be  tra- 
versable, but  shall  only  be  subject  to  be  set  aside 
if  untrue,  and  the  proceedings  may  thereupon  be 
continued  at  the  suit  of,  and  against  such  legal 
representative  as  the  plaintiff  in  error ;  and,  if  no 
such  suggestion  shall  be  made,  the  defendant  in 
error  may  proceed  to  an  affirmance  of  the  judgment 
according  to  the  practice  of  the  court,  or  take  such 
other  proceedings  thereupon  as  he  may  be  entitled 
to  (c). 

CLXIV.  The  death  of  a  defendant  in  error  shall  Death  of 
not  cause  the  proceedings  to  abate,  but  they  may  in  en^or  no 
be  continued  as  hereinafter  mentioned  (d),  abatement. 

(a)  The  rule  of  law  has  been  that  586),  and  in  such  a  case  the  de- 
if  a  plaintiff  in  error  die  before  errors  fendant  in  error  should  enter  a  sug- 
assigned,  the  writ  abated;  but  if  after  gestion  of  the  death  on  the  roll, 
errors  assigned,  the  writ  did  not  The  practice,  therefore,  is  not  al- 
abate.    In  such  case  the  defendant  tered. 

having  joined  in  error,  if  the  judg-        (e)  It    appears    that    upon    the 

ment  were  affirmed,  he  must  revive  death  of  a  sole  plaintiff  or  of  several 

it  against  the  executors  or  adminis-  plaintiffs  in  error,  the  suggestion  may 

trators  of  the  plaintiff  in  error.  be  entered  at  any  stage  of  the  pro- 

(b)  Under  the  statute  8  &  9  Will,  ceedings  at  which  the  death  may 
3,  c.  1 1,  8. 7,  where  there  are  several  occur. 

plaintiffs  in  error  and  one  die,  it  has  (d)  St  Katherine's  Dock   Com- 

been  holden  that  the  writ  does  not  pany  v.  Higgs  (in  error),  16  Law  J., 

abate  if  the  cause  of  action  survive  Q.  B.  390. 
(Clarke  v.  JUppoih  1  Barn.  &  Ad. 
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Proceedings  CL2!V.  In  case  of  the  death  of  one  of  several 
ofone^of**'  defendants  in  error,  a  suggestion  may  he  made  of 
several  de-  the  death,  which  suggestion  shall  not  be  traversable, 
eiron"**  biit  only  be  subject  to  be  set  aside  if  untrue,  and 
the  proceedings  may  be  continued  against  the  sur- 
viving defendant. 
Proceedings  CLXVI/  In  case  of  the  death  of  a  sole  defend- 
ofsoie  de^  ^nt  or  of  all  the  defendants  in  error,  the  plaintiff 
^fidf "h  °d  ^  ©rror  may  proceed  upon  giving  ten  days  notice 
fendants  in"  of  the  proceedings  in  error,  and  of  his  intention  to 
®"^-  continue  the  same,  to  the  representatives  of  the 

deceased  defendants,  or  if  no  such  notice  can  be 
given,  then,  by  leave  of  the  court  or  a  judge,  upon 
giving  such  notice  to  the  parties  interested  as  he 
or  they  m^  direct  (a). 
Marriage         CLxVIl.  The  marriage  of  a  woman,  plaintiff  or 
proc^^^s*  defendant  in  error,  shall  not  abate  the  proceedings 
in  error.      in  error,  but  the  same  may  be  continued  in  like 
manner  as  hereinbefore  provided  with  reference  to 
the  continuance  of  an  action  after  marriage  (b), 

Ejectment, 
And  with  respect  to  the  action  of  ejectment,  be 
it  enacted  as  foflows  (c) : 
i;jectment        CLXVIII.  Instead  of  the  present  proceeding  by 
^  ^  ejectment,  a  ^Tit  shall  be  issued,  directed  to  the 


(a)  Formerly  a  writ  of  error  did  in  order  to  compel  the  executors  or 

in  no  case  abate  by  the  death  of  the  administrators  to  join  in  error,  the 

defendant  in  error,  whether  it  hap-  plaintiff  might  sue  out  ol  scire  ficiaf 

pened  before  or  after  errors  assigned,  ad  audiendum  errores.    See  Tidd's 

Jf  it  happened  before  and  the  plaintiff  Prac.  p.  11 63 . 

would  not  assign  errors,  the  executors  {b)  See  note  to  sect.  141. 

or  administrators  of  the  defendant  in  (c)  The  only  alteration  appears  to 

error  might  have  a  scire  facias  quare  be  that  the  action  of  ejectment  will 

exeeutionem  non  in  order  to  compel  now  be  commenced  like  any  other 

him ;  or  if  it  happened  after,  they  action ;  namely,  by  writ  directed  to 

might  proceed  as  if  the  defendant  in  some  real  defendant  and  describing 

error  were  living  till  judgment  be  the  real  claim.      But  the  evil  of 

Affirmed,  and  then  revive  by  scire  allowing  title  to  be  tried  without  any 

faciaSy  bnt  could  not  take  out  execu-  statements  of  the  ground  of  claim  or 

tion  pending  the  writ  of  error.    And  of  defence  will  remain. 
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persons  in  possession  by  name  (a),  and  to  all  persons  brought  by 
entitled  to  defend  the  possession  of  the  property  ^^^' 
claimed  (6),  which  property  shall  be  described  in 
the  writ  with  reasonable  certainty  (c). 

CLXIX.  The  writ  shall  state  the  names  of  all  Form  and 
the  persons  in  whom  the  title  is  alleged  to  be  (f?),and  ^""^**'*  °^ 


(a)  As  to  persons  not  named,  but 
in  possession  either  by  themselves  or 
tenants,  see  sect.  176.  As  to  per- 
sons not  in  possession  by  themselves 
or  tenants  see  sect.  187.  Section  170 
provides  for  the  case  of  no  one  being 
in  possession.  -It  has  been  held  that 
it  is  sufficient  to  direct  it  to  the 
assignees  and  personal  representatives 
of  A.  B.  deceased,  the  last  occupier, 
the  premises  being  vacant  and  the 
writ  posted  on  them  {Harrington  v. 
Bytham,  2  N.  C.  L.  Rep.  1033). 

{b)  Q^erys  or  vide  sect.  170. 

(c)  The  certainty  in  this  respect 
formerly  required  in  the  declaration 
in.  ejectment  will  now  be  required, 
and  something  more,  for  that  was  not 
^  reasonable"  certainty,  »  it  really 
conveyed  do  information  at  all.  And 
it  should  seem  that  the  certainty 
reqmred  will  be  rather  such  as  would 
have  been  requisite  in  particulars  ; 
see  sect.  175  as  to  the  remedy  for 
want  of  "reasonable  certainty"  in 
the  writ ;  that  is,  an  order  for  **better 
pnrtictilars,"  which  implies  that  the 
writ  is  to  give  particulars.  "  Tene- 
ment" is  an  incorrect  expression  in  a 
declaration,  but  judgment  will  not  be 
arreted  where  it  is  used  in  conjunc- 
tion with  messuage  {Doe  d.  Latorie 
i.DyebaU,SB.&C,70;  2M.  &R. 
184).  The  omission  in  the  declara- 
tion of  all  local  description  of  the 
tenement  demised  is  error,  although 
the  county  and  vill  in  which  the 
demise  was  made  are  stated  in  the 
declaration,  and  the  county  is  stated 
in  the  margin  (J)qe  d.  Rogers  and 


others  v.  Bath,  2  N.  &  M.  440). 
The  court  refused  to  arrest  the 
judgment  on  account  of  the  omission 
of  a  parish  or  vill  {Doe  d.  Edwards 
V.  Gunning,  7  Ad.  &  £11.  253).  It 
is  sufficient  if  the  parish  be  described 
by  the  name  by  which  it  is  usually 
caDed  {Doe  d.  Boys  v.  Carter,  1  Y. 
&  J.  492).  If,  on  the  trial  of  an 
ejectment,  it  appears  that  the  parish 
is  misstated  in  the  declaration,  the 
judge  will  allow  it  to  be  amended 
under  the  statute  3  &  4  Will.  4,  c. 
42,  although  the  ejectment  be  for  a 
forfeiture  {Doe  d.  Marriott  v.  Ed- 
wards, 6  Car.  &  P.  208 ;  1  M.  &  R. 
319,  Parke,  B.).  By  section  175, 
an  amendment  may  be  made  on 
application  to  a  judge,  in  the  de- 
scription of  the  property. 

{d)  Two  of  three  executors  may 
recover  in  ejectment  on  demise  in 
names  of  both  {Doe  d.  Stacey  v. 
^Aee/^,  15  Mee.&W.623).  Many 
of  the  old'  cases  vdll  be  still  appli- 
cable, as  even  under  the  act  of  WiU. 
4  it  was  held  that  a  judge  could 
amend  the  declaration  in  ejectment 
on  the  statement  of  the  date  of  the 
demise  {Doe  d.  Simpson  v.  Hare,  5 
M.  &  G.  795).  A  declaration  in 
ejectment  laid  the  demise  on  the 
31  St  of  October  (without  mentioning 
any  year).  At  the  trial  the  lessor 
of  the  plaintiff  proved  a  title  in  him- 
held  on  the  3l8t  of  October,  1840. 
Held,  Ist,  that  this  vras  not  a  vari- 
ance between  the  declaration  and 
proof,  so  as  to  empower  the  judge 
at  the  trial  to  amend  the  declaration 
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writ  of 
ejectment. 


command  the  persons,  to  whom  it  is  directed,  to 
appear,  within  sixteen  days  after  service  thereof, 
in  the  court  from  which  it  issued,  to  defend  the 
possession  of  the  property  sued  for,  or  such  part 


under  the  statute  3  &  4  Will.  4,  c. 
42,  8.  23,  by  inserting  the  year; 
2nd,  that  the  omission  was  no 
ground  of  nonsuit  {Doe  d.  Par$on8 
V.  Heather,  8  Mee.  &  W.  158 ;  5 
Jur.  755).  Semble,  that  the  de- 
fendant's proper  course  in  such  case 
is  to  apply  to  the  court  to  compel 
the  plaintiff  to  insert  the  correct 
date  {lb,). 

In  ejectment  the  declaration  stated 
a  joint  demise  by  A.  and  B.,  and  the 
evidence  was  that  A.  was  devisee  in 
trust  for  sole  use  of  B. :  it  was  held 
that  the  judge  had  no  power  under 
the  3  &  4  Will.  4  to  amend  the  re- 
cord  by  striking  out  the  name  of  B. 
in  the  demise ;  et  sed  aemble,  per 
Maule.  J.,  that  the  amendment  was, 
in  a  particular,  material  to  the  merits 
(Doe  d.  AUton  v.  Beck,  22  Law  J., 
G.  P.  6).  In  ejectment,  after  a 
verdict  had  been  found  for  the 
plaintiff,  which  had  been  set  aside 
for  the  improper  reception  of  evi- 
dence, the  court  allowed  a  new  de- 
mise to  be  added,  to  bear  the  same 
date  as  the  previous  demise  {Doe  d. 
Bacon  v.  Bridges,  1  D.  &  L.  954 ; 
13  Law  J.,  N.  S.,  C.  P.  214  j  8  Jur. 
363).  In  an  action  of  ejectment 
upon  a  notice  to  quit,  which  expired 
at  Old  Lady  Day,  1842,  the  demise 
in  the  declaration  was  laid  at  the 
30th  of  May,  in  the  6th  year  of 
Queen  Victoria,  1843.  The  judge 
amended  the  record  at  the  trial  by 
aubstituting  "  5th "  for  *••  6th." 
Held,  that  the  amendment  was  war- 
ranted by  the  statute  3  &  4  Will.  4, 
c.  42,  s.  23  {Doe  d.  Sin^mn  v.  Hall, 
6  Sc.,  N.  R.  689 ;  5  Man.  &  6. 


795).    The  declaration  stated   that 
A.  and  B.  were  possessed  of  certain 
premises,  and  that,  being  so    pos- 
sessed, by  indenture  made  between 
C.  of  the  first  pai^,  and  A.  and  B. 
of  the  second  part,  A.  and  B.  de- 
mised to  C,  and  set  out  covenants 
by  C.  with  A.  and  B.    It  appeared 
at  the  trial  that  B.  was  dead  at  the 
time  of  the  execution  of  the  deed. 
Held,  that  the  declaration  was  pro 
perly  amendable  by  striking  out  B.'s 
name  in  the  allegation  of  possession 
as  well  as  in  the  allegation  of  de- 
mise and  covenants  {Gregory  s,I>uff, 
18  Law  J.,  Q.  B.  213).     In  action 
of  ejectment  commenced  in  Hilary 
Term,  1841,  by  a  mortgage  deed  ii 
the  date  of  1824,  the  term   was 
stated  to  be  eleven  years  from  the 
date  of   the    demise,  22nd   Jane, 
1836 ;  the  defendant  was  admitted 
to  defend  as  landlord,  and  the  cause 
was  set  dovni  for  trial  at  the  summer 
assizes,  1841,  when,  upon  terms  of 
arrangement  being  proposed  by  the 
defendant,  the    plaintiff   withdrew 
his  notice  of  trial.      Negotiations 
had  since  been  going  on  betweoi 
the  parties  till  March,  1846,  and 
notice  of  trial  was  again  given  for 
the    spring    assizes,    1846.      The 
plaintiff  then  having  discovered  that 
the    term    demised    had    expired, 
countermanded  his  notice  of  trial. 
The  court  made  absolute  a  rule  per- 
mitting the  lessor  of  the  plaintiffs  to 
amend  the  declaration  and  issue,  by 
inserting  the  term  of  twenty  for 
eleven  years,  or  by  altering  the  date  of 
the  demise  {Doe  d.  Rabk%tey,W^h, 
4  D.  &  L.  115  ;  j9«r  J.  Wightman). 
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thereof  as  tbey  may  think  fit,  and  it  shall  contain 
a  notice  that  in  default  of  appearance  they  will  be 
tamed  out  of  possession ;  and  the  writ  shall  bear 
teste  of  the  day  on  which  it  is  issued,  and  shall  be 
in  force  for  three  months,  and  shall  be  in  the  form 
contained  in  the  schedule  (A.)  to  this  act  annexed, 
marked  No.  13,  or  to  the  like  effect ;  and  the  name 
and  abode  of  the  attorney  issuing  the  same,  or,  if 
no  attorney,  the  name  and  residence  of  the  party 
shall  be  indorsed  thereon,  in  like  manner  as  herein- 
before enacted  with  reference  to  the  indorsements 
on  a  writ  of  summons  in  a  personal  action ;  and 
the  same  proceedings  may   be   had  to  ascertain  \ 

whether  the  writ  was  issued  by  the  authority  of 
the  attorney  whose  name  was  indorsed  thereon, 
and  who  and  what  the  claimants  are,  and  their 
abode,  and  as  to  staving  the  proceedings  upon  writs 
issued  without  authority,  as  in  the  case  of  writs  in 
personal  actions  (a). 

CLXX.  The  writ  shaU  be  served  in  the  same  Serrice  of 
manner  as  an  ejectment  has  heretofore  been  serv-  S^n?5^**^*" 
ed  (6),  or  in  such  manner  as  the  court  or  a  judge 


(a)  The  writ  is  required  to  state 
the  names  of  all  the  persons  in  whom 
the  title  is  alleged  to  be,  but  not  of 
their  title,  although  section  180 
speaks  of  **  statements  of  the  title  of 
the  claimants  in  the  writ/'  The 
nonjoinder  or  misjoinder  of  plaintiffs 
may  be  amended  under  sections  34 
and  35 ;  and  there  does  not  appear 
to  be  any  power  of  renewal,  as  sec- 
tion 9«  relating  to  concurrent  writs, 
applies  only  to  writs  of  summons  in 
personal  actions.  The  name  of  abode 
of  the  attorney  issuing  the  writ,  or 
if  no  attorney,  the  name  and  resi> 
dence  of  the  party,  must  be  endorsed 
thereon.  (See  note  to  section  6,  as 
to  endorsements  on  a  writ  of  sum* 
mona).  And  as  to  the  proceedings 
that  may  be  had  to  ascertain  whe« 
ther  the  writ  was  issued  by  the  au- 


thority of  the  attorney  whose  name 
shall  be  endorsed  thereon,  and  who 
and  what  the  claimants  are,  and 
their  abode ;  and  as  to  staying  pro- 
ceedings upon  writs  issued  without 
authority,  see  note  to  section  7,  as 
in  the  case  of  writs  in  personal  ac- 
tions. 

(b)  This  must  mean  as  a  declara- 
tion and  notice  in  ejectment  has 
heretofore  been  served,  and  will,  it 
appears,  impose  an  observance  of 
those  particulars  required  in  the 
service  of  a  declaration  in  ejectment, 
as  regards  the  form  of  service,  and 
an  explanation  of  the  object  of  the 
service.  The  service  should  if  prac- 
ticable be  personal ;  but  a  secondary 
or  substituted  service  in  lieu  of  per- 
sonal, has  been  allowed  with  a  decla- 
ration and  notice  in  ejectment,  be- 
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yond  what  has  been  allowed  in  the 
service  of  a  writ.  It  may  be  essen- 
tial, therefore,  to  cite  some  of  the 
cases  governing  the  service  in  ejects 
ment.  Service  on  one  of  two  joint 
tenants,  the  notice  being  addressed 
only  to  him,  is  not  sufficient  {Doe  d. 
Braby  v.  Roe,  10  C.  B.  663).  But 
declaration  is  not  irregular  {Doe  d. 
Worthing  v.  Roe,  10  Jur.  984). 

Service  on  the  Tenant  personally, 
—The  service  should  be  on  the  ten- 
ant in  possession :  a  service  on  the 
last  person  in  possession  is  insuffi- 
cient {Doe  d.  Frazer  v.  Roe,  5  DowL 
720).  The  affidavit  must  state  a 
service  on  the  ''tenant  in  posses- 
session,''  the  word  "  occupier "  not 
being  sufficient  {Doe  d.  Jackson  v. 
Roe,  4  Dowl.  609).  Nor  is  it  suf- 
ficient to  swear  to  service  on  a  per- 
son who  appears  from  facts  stated  in 
the  affidavit,  to  be  in  point  of  law 
the  tenant  in  possession  {Doe  d. 
Jones  V.  Roe,  5  Dowl.  226).  Ser- 
vice upon  the  person  in  possession, 
is  insufficient  {Doe  d.  Oldham  v. 
Roe,  4  Dowl.  714).  Service  on  the 
widow  of  the  tenant,  her  husband 
lying  dead  in  the  house  at  the  time, 
was  insufficient  {Doe  d.  Crouch  v. 
Roe,  13  Law  J.,  Q.  B.  80). 

Service  obstructed  by  the  Tenant, 
— As  to  what  circumstances  of  ob- 
struction will  dispense  with  the  or- 
dinary service  in  ejectment,  see  Doe 
d.  Visger  v.  Roe,  2  Dowl.  449 ;  Doe 
d.  Frith  V.  Roe,  3  Dowl.  569 ;  Doe 
d.  Ross  V.  Roe,  7  Scott,  866;  Doe 
d.  Mann  v.  Roe,  9  Mee.  &  W.  77  ; 
Doe  d.  Colson  v.  Roe,  6  Dowl.  765  ; 
Doe  d.  Hunter  v.  Roe,  5  Dowl.  553 ; 
Doe  d.  Lowndes  t.  Roe,  7  Mee.  & 
W.  439;  10  Law  J.,  Ex.  142;  Doe 
d.  Roberts  v.  Roe,  6  Sc,  N.  R.  833 ; 
Doe  d.  Hope,  and  another  v.  Roe,  3 
C.  B.  770).  When  the  notice  is 
served  on  the  tenant  himself,  it  may 
be  served  anywhere,  even  abroad 


{Doe  d.  Daniel  v.  Woodmffe,  7  Dowl. 
494 ;  8  Law  J..  Ex.  254). 

Service  on  the  Wife  of  Tenant. — 
The  service  on  the  wife  of  the  tenant 
should  be  either  on  the  premises 
sought  to  be  recovered,  or  at  a  place 
where  she  is  residing  with  her  hus- 
band. See  the  cases  of  Doe  d.  Boui^ 
hit  V.  Roe,  7  Dowl.  693 ;  Doe  d. 
Wingfield  v.  Roe,  1  Dowl.  693 ;  Doe 
d.  Mingay  v.  Roe,  6  Dowl.  182  ;  Doe 
d.  George  v.  Roe,  3  Dowl.  54 1 ;  Doe 
d.  Frith  V.  Roe,  3  Dowl.  569  ;  Doe 
d.  Nash  V.  Roe,  8  Dowl.  305  ;  Doe 
d.  Grove  v.  Roe,  8  Jur.  338 ;  Doe  d. 
Royle  V.  Roe,  16  Law  J.,  C.  P.  249 ; 
4  C.  B.  258;  Doe  v.  Roe,  17  Law 
J.,  Ex.  176. 

Service  on  a  son,  daughter,  or 
other  member  of  the  family  of  the, 
tenant,  is  sufficient ;  provided  there 
be  an  acknowledgment  from  the 
tenant  himself  that  he  duly  received 
the  notice.  See  Doe  d.  Protheroe  v. 
Roe,  4  Dowl.  385 ;  Doe  d.  Bricks 
field  V.  Roe,  1  D.  N.  S.  270 ;  Doe 
d.  Cockbum  v.  Roe,  1  Dowl.  692  ; 
Doe  d.  Alger  v.  Roe,  6  Dowl.  624  ; 
Doe  d.  Fowler  v.  Roe,  11  Jur.  309 ; 
Doe  d.  Eaton  v.  Roe,  7  Scott,  124 ; 
Doe  d.  Overy  v.  Roe,  1  D.  &  L. 
803 ;  7  Sc,  N.  S.  519  ;  13  Law  J., 
C.  P.  38. 

There  are  numerous  special  cases 
in  which  the  court  has  allowed  a 
substituted  service  of  the  declaration 
and  notice  in  ejectment  upon  a 
member  of  the  family,  or  a  servant 
of  the  tenant,  to  be  sufficient  for  a 
rule  nisi  for  judgment  against  the 
casual  ejector ;  these,  however,  will 
not  apply  to  the  ordinary  service  of 
a  writ  of  ejectment.  Service  on 
stranger  on  premises,  with  admission 
by  the  wife  that  the  declaration  and 
notice  had  come  to  her  hands,  held 
sufficient  {Doe  d.  Grey  Coat  School 
V.  Roe,  7  M.  ^  G.  537).  Service  on 
clerk,    sufficient  ;    accepting  same 
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shall  order  (a),  and  in  case  of  vacant  possession,  by 
posting  a  copy  thereof  upon  the  door  of  thedwellmg- 
nouse  or  other  conspicuous  part  of  the  property  (b). 

CLXXI.  The  persons  named  as  defendants  in  Appearance 
Bucli  writ  (c),  or  either  of  them,  shall  be  allowed  to  Sam^Tto 
appear  within  the  time  appointed  (d),  the  writ. 

CLXXII.  Any  other  person  not  named  in  such  Appearance 
writ  shall,  by  leave  of  the  court  or  a  judge,  be  aUowed  Sot  mSfed. 
to  appear  and  defend,  on  filing  an  affidavit  showing 
that  he  is  in  possession  of  the  land  either  by  him- 
self or  his  tenant  (e). 


(Doe  d.  Gemar  v.  Roe,  6  Sc,  N.  R. 
41 ;  2  D.  N.  S.  923)  ;  clerk  of  com- 
pany (Doe  d.  Fisher  v.  Roe,  2  D.  N. 
S.  225). 

As  to  service  on  servant  after 
premises  deserted,  insufficient  (Doe 
d.  Hobler  v.  Roe,  2  D.  N.  S. 
333).  Subsequent  acknowledgment 
by  tenant's  attorney  (in  the  matter) 
might  be  sufficient  (Doe  d.  Reynolds 
V.  Roe,  1  C.  B.  71 1 ;  Doe  d.  Gibbard 
V.  Roe,  3  M.  &  G.  87). 

Service  on  an  agent,  when  suf- 
cient  (Doe  d.  Nottidge  v.  Roe,  4 
Sc,  N.  E.  706 ;  4  M.  &  G.  28). 
See  a  special  cas<e«  Doe  d.  Fish- 
mongers^  Company  v.  Roe,  2  D.  N. 
S.  689.  As  to  affidavit  of  construc- 
tive  service.  Doe  d.  Piggott  v.  Roe, 
15  Law  J.,  Q.  B.  311;  stating 
belief  of  deponent  (Doe  d.  Overy 
V.  Roe,  6  M.  &  G.  754). 

(a)  Harrinion  v.  Bythom,  2  C.  L. 
Rep.  1033. 

(b)  Doe  d.  Cope  v.  Roe,  7  M.  & 
G.  602 ;  Doe  d.  De  Vastien  v.  Roe, 
5Sc.,  N.  R.  174. 

(c)  As  to  affidavit  of  service  of 
all  the  tenants,  Doe  d.  Cock  v.  Roe, 
6  M.  &  G.  273. 

(d)  Under  the  old  form  of  eject* 
ment  the  defendant  could  not  ap- 
pear without  at  the  same  time  en- 
tering into  the  consent  rule.     The 


appearance  now,  whether  by  attorney 
or  in  person,  must  be  in  the  same 
form  as  in  other  actions,  see  section 
31 ;  and  must  be  entered  within 
sixteen  days  after  service,  see  section 
169.  The  party  appearing  may  limit 
his  defence  to  part  only  of  the  pro- 
perty by  a  notice  within  four  dayjs 
after  appearance,  see  section  174. 
Before  appearance,  under  the  old 
system,  the  tenant  could  not  object 
to  any  irregularity  (Doe  v.  WiUianu 
son  V.  Roe,  3  D.  &  L.  328). 

(e)  Where  a  person  not  named  in 
the  writ  has  obtained  this  leave,  he 
is  to  enter  an  appearance  intituled 
in  the  action  against  the  persons 
named,  and  give  notice  of  such  ap- 
pearance (N.  Km  Hil.  T.  16  Vict. 
1 13).  By  the  statute  11  Geo.  2,  c. 
19,  s.  13,  the  landlord  may  make 
himself  a  defendant  in  ejectment, 
though  the  tenant  refuses  to  appear ; 
but  the  landlord  has  no  right  to 
appear  until  a  rule  for  judgment 
against  the  casual  ejector  had  been 
obtained  (Doe  d.  Emery  v.  Roe,  7 
Scott,  769);  and  after  judgment  has 
been  signed,  either  through  collu- 
sion or  mistake,  the  court  has  stayed 
the  execution  to  let  in  the  landlord 
to  defend  (Doe  d.  Grocers*  Company 
V.  Roe,  5  Taunt.205 ;  Doe^.FrankUn, 
7  Taunt.  9 ;  Doe  d.  Butler  v.  Roe, 
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Appearance  CLXXIII.  Any  person  appearing  to  defend  as 
by  landiOTd!  laii<ilord  iu  respect  of  property,  whereof  he  is  in 
possession  only  hy  his  tenant  (a),  shall  state  in  his 
appearance  that  he  appears  as  landlord  ;  and  such 
person  shall  he  at  liberty  to  set  up  any  defence 
which  a  landlord  appearing  in  an  action  of  eject- 
ment has  hei*etofore  been  allowed  to  set  up,  and  no 
other  (b) 

CLXXIY.  Any  person  appearing  to  such  writ 
shall  be  at  liberty  to  limit  his  defence  to  a  part  only 
of  the  property  mentioned  in  the  writ,  describing 
that  part  with  reasonable  certainty  in  a  notice  inti- 
tuled in  the  court  and  cause,  and  signed  by  the 
party  appearing  or  his  attorney ;  such  notice  to  be 
served  within  four  days  after  appearance  upon  the 
attorney  whose  name  is  indorsed  on  the  writ,  if 
any,  and  if  none,  then  to  be  filed  in  the  master's 
ofiSce ;  and  an  appearai^ce  without  such  notice  cou- 
finiDg  the  defence  to  part,  shall  be  deemed  an  ap- 
pearance to  defend  for  the  whole  (c). 


Notice  to 
defend  for 
part  only. 


2  Har.  &  W.  131 ;  Doe  d.  Meyrick 
V.  Roe,  2  Cromp.  &  J.  682 ;  Doe  d. 
MuUarky  v.  Roe,  11  Ad.  &  E.  333; 

3  P.  &  D.  316).  Where  an  eject- 
ment was  brought  by  a  landlord 
against  his  tenant,  the  court  refused 
to  allow  a  party  claiming  adverse 
title  to  defend  as  landlord  {Doe  d. 
Hortm  V.  Rhys,  2  Y.  &  J.  8S).  It 
has  been  usual  upon  judgment  by 
default  for  the  court  or  a  judge,  at 
any  time  before  the  writ  of  possession 
is  executed,  upon  an  affidavit  of  me- 
rits, to  set  aside  or  stay  the  proceed- 
ings, and  let  in  the  tenant  or  other 
person  claiming  title  to  defend  the 
action  (Doe  d.  Troughton  v.  Roe,  4 
Burr.  1996).  The  practice  has  been 
that  the  landlord  could  be  admitted 
to  defend  with  the  tenant,  or  by 
himself,  on  a  motion  of  course. 
Now,  an  affidavit  will  be  required  to 
satisfy  the  court  or  a  judge,  in  order 


to  enable  a  party  not  named  in  the 
writ  to  appear  and  defend.  Where 
a  party  residing  abroad  was  admitted 
to  defend  as  landlord,  he  was  re- 
quired to  give  security  for  costs 
{Doe  d.  Hudson  v.  Jameson,  4  Man. 
&  Ry.  470). 

(a)  See  section  209.  Tenants 
served  must  give  notice  to  landlords. 

{b)  Where  a  landlord  is  let  in  to 
defend,  he  is  not  allowed,  at  the 
trial,  to  object  that  the  occupiers 
have  not  received  notice  to  quit  from 
the  lessor  of  the  plaintiff  {Doe  v. 
Creed,  5  Bing.  327).  Nor  can  he 
avail  himself  of  any  defence  which 
the  tenant  would  have  been  pre- 
eluded  from  setting  up  {Doe  d.WiUis 
V.  Birchmon  and  others,  8  Law  J., 
Q.  B.  108 ;  and  see  Doe  v.  Street, 
4  Nev.  &  M.  42  ;  Doe  v.  Home,  3 
Mee.  &  W.  340). 

(c)  The  notice  to  be  given  by  the 
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CLXXV.  Want  of  "  reasonable  certainly*'  in  the  Want  of 
description  of  the  property,  or  part  of  it,  in  the  cured  b/ 
writ  or  notice,  shall  not  nullify  them,  but  shall  only  particdirs. 
be  ground  for  an  application  to  a  judge  for  better 
particulars  of  the  land  claimed  or  defended,  which 
a  judge  shall  have  power  to  give  in  all  cases  («). 

CLXXVI.  The  court  or  a  judge  shall  have  power  Defence  by 
to  strike  out  or  confine  appearances  and  defences  ^^SSei*^* 
set  up  by  persons  not  in  possession  by  themselves  soon- 
er their  tenants  (b) . 


person  appearing  to  the  writ  in- 
tending to  limit  his  defence  to  part 
only  of  the  property  claimed,  is  the 
same  as  hitherto  required  under 
similar  circumstances  in  the  consent 
rule.  If  it  be  not  known  with 
snffident  certainty  what  premises 
are  sought  to  be  recovered,  applica- 
tion to  a  judge  may  be  made  under 
the  next  section  (175),  for  better 
particulars  of  the  land  claimed. 
Where  two  parties  delivered  separate 
consent  rules,  claiming  to  defend,  the 
one  for  the  whole  of  the  premises  in 
the  declaration,  and  the  other  for 
part,  the  court  directed  the  consent 
rules  to  be  amended,  by  confining 
them  respectively  to  such  part  of  the 
premises  as  each  party  really  de- 
fended for  {Doe  d.  Lloyd  and  Jones 
T.  Bocj  15  Law  J.,  Ex.  283;  15 
Mee.  &  W.  431). 

(a)  In  actions  of  ejectment, 
hitnerto,  as  the  premises  sought  to 
be  recovered  were  not  described 
with  **  reasonable"  or  any  certainty, 
an  order  for  particulars  could  be 
obtained  upon  a  sufScient  affidavit, 
and  it  is  conceived  the  writ  must 
DOW  contain  such  information  as 
particulars  must  have  done.  The 
order  may  have  required  the  pre- 
mises to  be  described  by  abuttals,  or 
in  any  manner  that  might  render  the 
description   intelligible.     Where  a 


party  claiming  to  be  landlord  took 
out  a  summons  for  particulars  ot  the 
premises,  and  also  a  summons  for 
time  to  appear  and  plead,  an  order 
was  made  for  the  delivery  of  parti- 
culars, but  containing  no  clause  for 
a  stay  of  proceedings ;  on  the  other 
summons  an  order  was  made  for  a 
week's  time  to  plead :  held,  that  the 
order  for  particulars  did  not  operate 
as  a  stay  of  proceedings  {Doe  d. 
Roberts  and  others  v.  Roe,  2  D.  & 
L.  673;  14  Law  J.,  Ex.  101). 
There  is  no  power  to  compel  parties 
to  give  a  statement  or  particulars  of 
a  claims  but  only  of  the  land  claimed. 
It  is  necessary  to  observe  this, 
because  section  180  speaks  of  *'  par- 
ticulars of  the  claim"  and  of  **  the 
statement  in  the  writ  of  the  title  of 
the  claimants.'' 

{b)  If  a  person  defends  for  all,  it 
is  at  his  peril  {Doe  d.  Davenport  v. 
Rhodes,  11  Mee.  &  W.  292). 
Declaration  in  ejectment,  alleging 
premises  in  occupation  of  J.,  S.,  and 
others;  copies  of  declaration  and 
notice  served  on  parties  in  possession; 
and  agreement  for  consent  rule  was 
delivered  to  attorneys  for  the  use  pf 
plaintiff  on  behalf  of  H.,  who  was 
thereby  made  defendant  for  all  the 
premises  generally :  afterwards  anp- 
ther  consent  rule  was  delivered  to 
lessor's  attorneys,  on  behalf  of  S.  in 
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JadffmeDt 
for  default 
of  appear- 
ance or 
defence. 


Issue  how 
made  up. 


THE  COMMON  LAW  PROCEDURE  ACT  OP  1852. 

CLXXVlI.  In  case  no  appearance  sball  be  (en- 
tered into  within  the  time  appointed  (a),  or  if  an 
appearance  be  entered,  but  the  defence  be  limited 
to  part  only,  the  plaintiffs  shall  be  at  liberty  to  sign 
a  judgment  that  the  person  whose  title  is  asserted 
in  the  writ  shall  recover  possession  of  the  land,  or 
of  the  part  thereof  to  which  the  defence  does  not 
apply  (b)  ;  which  judgment,  if  for  all,  may  be  in  the 
form  contained  in  the  schedule  (A.)  to  this  act  an- 
nexed, marked  No.  14,  or  to  the  like  effect^  and  if 
for  part,  may  be  in  the  form  contained  in  the  sche- 
dule (A.)  to  this  act  annexed,  marked  No.  15,  or 
to  the  like  effect  (c). 

GLXXYIII.  In  case  an  appearance  shall  be  en- 
tered, an  issue  may  once  be  made  up,  without  any 
pleadings  (d),  by  the  claimants  or  their  attorney. 


the  declaration  mentioned,  ^ho  was 
thereby  made  defendant  as  landlord 
for  such  part  as  he  and  Y.  occupied, 
and  the  usual  landlord's  rule  was 
delivered.  A  rule  was  obtained  by 
the  lessor  of  plaintiff,  to  show  cause 
why  S.  and  H.'s  consent  rules 
should  not  be  respectively  amended, 
by  confining  the  same  to  such  parts 
of  the  premises  as  were  really  in 
their  respective  occupations,  or  their 
tenants' ;  and  made  absolute,  with- 
out  costs.  And,  per  curiam,  "  They 
do  not  concur  in  disputing  plaintiff's 
claim;  they  are  at  variance  among 
themselves,  and  cannot  both  defend 
for  the  same  premises.''  The  consent 
rule  of  S.  was  amended  by  striking 
out  Y.,  and  consent  rule  of  H.  by 
confining  it  to  the  premises  occupied 
by  Y.  Lessors  of  plaintiff  were  to 
deliver  to  S.  particulars  of  premises 
to  be  recovered,  which  should 
exclude  the  premises  held  by  Y. 
under  S.  {Doe  d.  Lloyd  v.  Roe,  15 
Law  J.,  Ex.  283). 

(a)  Under  the  old  system,  in  de- 
fault of  appearance  tenant  could  not 


object  to  insufficiency  of  description 
in  declaration,  &c  {Doe  d.  WiUtant' 
son  V.  Roe,  3  D.  &  L.  328).  No 
judgment  shall  be  signed  for  want 
of  appearance  without  first  filing 
affidavit  of  service  of  writ  accord- 
ing to  the  act,  or  (where  per- 
sonal service  has  not  been  effected) 
obtaining  a  judge's  order  or  rule  of 
court,  authorizing  the  signing  of 
judgment,  which  rule,  or  order,  or 
duplicate,  is  to  be  filed  with  copy 
of  writ,  N.  R.,  H.  T.  16  Vict.  112. 
See  Appendix. 

(*)  Where  the  plaintiff  is  at 
liberty,  under  this  section,  to  sign 
judgment  in  default  of  appearance, 
he  must,  it  appears,  proceed  upon 
that  judgment,  as  directed  by  section 
206,  to  tax  his  costs  and  issue  exe- 
cution according  to  the  practice 
heretofore  used. 

(c)  As  to  irregularity,  see  Doe  d. 
Whittington  v.  Hords,  20  Law  J., 
Q.  B.  406. 

(rf)  The  procedure  under  these 
clauses  is  compulsory,  otherwise 
there  would  be  uo  difference  betwera 
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letting  fortb  tlie  writ,  and  stating  the  fact  of  the 
appearance,  with  its  date,  and  the  notice  limiting 
the  defence,  if  any,  of  each  of  the  persons  appear- 
ing, so  that  it  may  appear  for  what  defence  is  made, 
and  directing  the  sheriff  to  summon  a  jury ;  and 
such  issue,  in  case  defence  is  made  for  the  whole, 
maybe  in  the  form  contained  in  schedule  (A.)  to 
this  act  annexed,  marked  No.  16,  or  to  the  like 
effect,  and  in  case  defence  is  made  for  part,  may 
be  in  the  form  contained  in  the  schedule  (A.)  to 
this  act  annexed,  marked  No.  15,  or  to  the  like 
effect. 

CLXJiXX.  By  consent  of  the  parties,  and  by  Special  cAse 
leave  of  a  judge,  a  special  case  may  be  stated  ac-  JJafedf 
cording  to  the  practice  heretofore  used  (a), 

CLXXX.  The  claimants  may,  if  no  special  case  Trial  of 
be  agreed  to,  proceed  to  trial  upon  the  issue,  in  the  *^'*®' 
same  manner  as  in  other  actions ;  and  the  particu- 
lars of  the  claim  and  defence,  if  any  (b),  or  copies 
thereof,  shall  be  annexed  to  the  record  by  the 
claimants ;  and  the  question  at  the  trial  shall,  ex- 
cept in  the  cases  hereafter  mentioned,  be,  whether 
the  statement  in  the  writ  of  the  title  of  the  claim- 
ants (c)  is  true  or  false,  and,  if  true,  then  which  of 
the  claimfuits  is  entitled,  and  whether  to  the  whole 
or  part,  and  if  to  part,  then  to  which  part  of  the 
property  in  question ;  and  the  entry  of  the  verdict 
may  be  made  in  the  form  contained  in  the  schedule 

it  add  the  procedure  under  section  (c)  The  writ  need  state  no  claim, 
42.  ''Not  guilty ''in  ejectment  is  or  ground,  claim «  or  title  of  claim- 
divisible,  therefore  plaintiff  is  euti-  ants ;  nor  need  the  particulars,  both 
tied  to  verdict  for  the  part  as  to  the  one  and  the  other  being  confined 
which  be  proves  title,  and  defendant  to  the  land  claimed :  and  so  of  the 
as  to  the  rest  (Due  d.  Bovrman  v.  notice  to  defend.  And  though  sect. 
Lewis,  13  Mee.  &  W.  241 ;  2  D.  &  180  speaks  of  *'  particulars  of  claim 
L.  667).  and  defence/'  and  statement  of  title 

(a)    See  sect.  46 ;  and  see  also  of  claimants,  in  the  writ  no  such 

the    Common  Law  Procedure  Act  things    are    required   by    the    act. 

of  1854,  sect,  b,,  No  statement  of  title  of  the  claim- 

(6)  No  particulars  of  claim  or  de-  ants  is  required  in  the  writ.    Sect. 

fence  are  required,  but  only  of  the  land  169. 
daimed  or  defended.    See  sect.  169. 
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(A.)  to  this  act  annexed,  maAed  No.  17,  or  to  tbe 
like  effect,  with  such  niodifications  as  may  be  ne- 
cessary to  meet  the  facts  (a). 

CLXXXI.  In  case  the  title  of  the  claimant  shall 
appear  to  have  existed  as  alleged  in  the  writ,  and 
at  the  time  of  service  thereof,  out  it  shall  also  ap- 
pear to  have  expired  before  the  time  of  trial,  the 
claimant  shall,  notwithstanding,  be  entitled  to  a 
verdict  according  to  the  fact  that  he  was  so  entitled 
at  the  time  of  bringing  the  action  and  serving  the 
writ,  and  to  a  judgment  for  his  cost  of  suit  (6), 

CLXXXII.  The  court  or  a  judge  may,  on  the 
application  of  either  party,  order  that  the  trial 
shall  take  place  in  any  coun^  or  place  other  than 
that  in  which  the  venue  is  laid;  and  such  order 
being  suggested  on  the  record,  the  trial  may  be  had 
accordingly  (c). 


(a)  Hitherto  the  plea  of  not  guilty 
in  ejectment  has  been  divisible,  and 
therefore  a  plaintiflf  was  entitled  to 
a  verdict  for  that  part;  of  the  pre- 
mises to  which  he  had  proved  title, 
and  the  defendant  for  the  other  part; 
(Doe  d.  Bowman  v.  Lewit,  13  Mee. 
&  W.  241 ;  14  Law  J.,  Ex.  198). 
And  in  ejectment  by  some  only  of 
several  tenants  in  common,  the 
lessors  of  the  plaintiff  were  not 
entitled  to  a  general  verdict  for  the 
whole  of  the  premises,  but  only  for 
such  proportion  of  them  as  they 
prove  themselves  entitled  to  (Doe  d. 
Hetty er  v.  King,  2  Lown.  M.  &  P. 
493  ;  20  Law  J.,  Ex.  301).  It  has 
heen  held  that  where  there  are  two 
demises  in  a  declaration  of  eject- 
ment, each  demise  raises  a  distinct 
issue  (Doe  v.  Webber,  2  Ad.  &  E. 
448  ;  4  N.  &  M.  381).  So  also  in 
one  demise  to  recover  several  tene- 
ments (Doe  V.  Errington,  4  Dowl. 
602 ;  1  H.  &  W.  502).  The  rule  of 
Hil.  T.  2  Will.  4, 8.  74  (Jerv.  R.  80), 
which  ordered  that  "  no  costs  shall 


be  allowed  on  taxation  to  a  plaintiff, 
upon  any  counts  or  issues  upon  which 
he  has  not  succeeded ;  and  the  costs  - 
of  all  issues  found  for  the  defendant 
shall  be  deducted  from  the  plaintiff's 
costs,''  has  hitherto  been  applied  to 
actions  of  ejectment,  and  sect.  81 
will  now  apply  in  respect  of  the 
costs  of  issues  upon  which  he  ha9 
not  succeeded,  and  ihe  defendant 
will  be  entitled  to  his  costs  of  such 
issues. 

(b)  No  title  is  "alleged  on  the 
writ  :**  it  is  only  alleged  that  certaki 
persons  are  entitled,  "  and  entitled 
to  possession,*'  so  that  it  will  not  be 
known  whether  they  claim  only  a 
possessory  right,  or  one  coupled  with 
a  right  to  the  freehold,  still  less 
what  title  they  put  forward. 

(c)  This  section  is  a  re-enactment 
of  the  statute  3  &  4  WOl.  4,  c.  42, 
s.  22,  which  applies  to  any  action  in 
which  the  venue  is  by  law  local* 
See  Briscoe  v.  Roberta,  3  Dowl.  434; 
Doe  V.  Harmer,  1  Har.  &  W.  80. 
The  application  must  not  be  made 
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CLXXXIII.  If  the  defendant  appears,  and  the 
claimant  does  not  appear  at  the  trial,  the  claimant 
shall  be  nonsuited;  and  if  the  claimant  appears, 
and  the  defendant  does  not  appear,  the  claimant 
shall  be  entitled  to  recover  as  neretofore,  without 
any  proof  of  his  title  (a). 

CliXXXIV.  The  jury  may  find  a  special  verdict, 
or  either  wtj  may  tender  a' bill  of  exceptions  (b). 

CLXXaV.  Upon  a  finding  for  the  claimant, 
judgment  may  be  signed,  and  execution  issue  for 
the  recovery  of  possession  of  the  property,  or  such 
part  thereof  as  the  jury  shall  find  the  claimant  en- 
titled to,  and  for  costs,  within  such  time,  not  ex- 
ceeding the  fifth  day  in  term  after  the  verdict,  as 
the  court  or  judge  before  whom  the  cause  is  tried 
fihall  order ;  and  if  no  such  order  be  made,  then  on 
the  fifth  day  in  term  after  the  verdict,  or  within 
fourteen  days  after  such  verdict,  whichever  shall 
first  happen  (c). 


Nonap- 
pearance 
at  trial. 


Spedal  ver- 
diet,  and 
bUl  of  ex- 
ceptions. 

Judgment 
upon  find- 
ing for 
claimant. 


until  after  issue  joined  (Bell  v.  Hat' 
ristm,  2  C.  M.  &  R.  733). 

(a)  The  defendant  shall  be  taken 
to  have  admitted  the  plaintiff's  title, 
and  the  verdict  shall  be  entered  for 
the  plaintiff,  and  he  shall  have  costs 
of  suit  (N.  R.,  Hil.  T.  16  Vict  c. 
11).  Heretofore  the  plaintiff  reco- 
vered by  being  nonsuited  in  default 
of  the  defendant  appearing  at  the  trial 
to  confess  lease,  entry,  and  ouster 
pursuant  to  the  consent  rule,  and 
under  that  rule  was  entitled  to  his 
costs.  The  proceedings  now  will  he 
similar  to  that  in  other  actions, 
and  as  directed  in  section  185,  accord- 
ing to  the  analogy  afforded  by  the 
practice  on  the  judgment  on  a  "  find- 
ing for  the  daimant,*'  according 
to  the  statute  11  Geo.  4  &  1 
Will.  4,  c.  70,  s.  38,  which  directs 
that  in  all  cases  of  trials  of  eject- 
ments at  nUi  prim  when  a  verdict 
ahall  he  given  for  the  plaintiff,  or 
the  plaintiff  shall  he  nonsuited  for 


want  of  the  defendant's  appearance, 
to  confess  lease,  entry,  or  ouster,  it 
shall  be  lawful  for  the  judge  before 
whom  the  cause  shall  be  tried,  to 
certify  his  opinion  on  the  back  of 
the  record  that  a  writ  of  possession 
ought  to  issue  immediately,  and 
upon  such  certificate  a  writ  of  pos- 
session may  be  issued  forthwith,  and 
the  costs  may  be  taxed  and  judg- 
ment signed  and  executed  after- 
wards, at  the  usual  time,  as  if  no 
such  writ  had  issued. 

(b)  It  has  been  usual,  where  oc- 
casion required,  for  special  verdicts 
to  be  given  in  ejectment  as  well  as 
in  other  actions.  Special  verdicts 
are  usually  given  by  direction  of  the 
judge  upon  the  suggestion  or  at  the 
request  of  the  parties  or  either  of 
them  {Rieketta  v.  Salvey,  1  Chit. 
108). 

(e)  The  period  for  issuing  execu- 
tion in  other  actions  is  the  same 
under  section  120;  but  the  power  of 
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CLXXXVI.  Upon  a  finding  for  the  defendants, 
or  any  of  them,  judgment  may  be  signed,  and  exe- 
cution issue  for  costs  against  the  claimants  named 
in  the  writ,  within  such  time,  not  exceeding  the 
fifth  day  in  term  after  the  verdict,  as  the  court  or 
judge  before  whom  the  cause  is  tried  shall  order  ; 
and  if  no  such  order  be  made,  then  on  the  fiifth  day 
in  term  after  the  verdict,  or  within  fourteen  days 
after  such  verdict,  whichever  shall  first  happen  (a). 

CLXXXYII.  Upon  any  judgment  in  ejectment 
for  recovery  of  possession  and  costs,  there  may  be 
either  one  writ  or  separate  writs  of  execution  for 
the  recovery  of  possession  and  for  the  costs^  at  the 
election  of  the  claimant  (b). 

CLXXXYIII.  In  case  of  such  an  action  being 
brought  by  some  or  one  of  several  persons  entitled 
as  joint  tenants,  tenants  in  common,  or  coparceners, 
any  joint  tenant,  tenant  in  common,  or  coparcener 
in  possession,  may,  at  the  time  of  appearance,  or 


ordering  execution  to  issue  at  an 
earlier  period  is  not  as  in  this  sec- 
tion confined  to  the  judge  who  tried 
the  cause,  but  extends  to  any  other 
judge  or  the  court. 

(a)  The  writ  in  ejectment  being 
now  in  the  names  of  the  real  par- 
ties in  the  suit,  a  judgment  for  the 
defendant  will  be  enforced  as  in 
other  actions  by  execution  on  the 
judgment,  which  may  issue  within 
the  same  time  as  in  the  previous 
section  in  respect  of  a  judgment  for 
the  plaintiff.  The  Common  Law 
Procedure  Act,  s.  93,  provides  that 
claimant  in  second  ejectment  for 
same  premises  against  same  defend- 
ant may  be  ordered  to  give  security 
for  costs. 

(6)  After  judgment  in  ejectment 
the  execution  for  the  plaintiff  is  a 
writ  of  habere  facias  possessionem 
(or  as  it  is  commonly  called,  a  writ 
of  possession),  with  or  without  a 


fieri  facias,  or  capias  ad  satitfa' 
ciendum,  for  the  diamages  and  costs 
on  a  judgment  against  the  casual 
ejector,  when  the  tenant  or  landlord 
does  not  appear,  or  having  appeared 
does  not  confess  lease,  entry,  and 
ouster  at  the  trial,  the  execution  for 
the  plaintiff  is  a  writ  of  habere 
facias  possessionem  only,  the  lessor 
of  the  plaintiff  in  snch  case  having 
no  other  remedy  for  the  recovery  (5 
his  costs  than  by  action  for  the 
mesne  profits.  But  when  the  te- 
nant or  landlord  appears,  and  there 
is  a  verdict  and  judgment  against 
him,  the  lessor  of  the  plaintiff  may 
sue  out  an  habere  facias  possessionem 
for  the  pos^sion,  and  2l  fieri  faciasi 
or  capias  ad  satirfadendum  for  the 
damages  and  costs,  or  for  the  costs 
only  where  the  damages  are  remitp 
ted,  either  separately  or  in  one  writ 
at  his  election.  See  Tidd's  Prac. 
9th  ed.  p.  1243. 


Digitized  by 


Google 


EJECTMENT.  271 

within  four  days  after,  give  notice  in  the  same  form 
as  in  the  notice  of  a  limited  defence,  that  he  or  she 
defends  as  such,  and  admits  the  right  of  the  claim- 
ant to  an  undivided  share  of  the  property,  (stating 
what  share,)  but  denies  any  actual  ouster  of  him 
from  the  property,  and  may,  within  the  same  time, 
file  an  affidavit  stating  with  reasonable  certainty  that 
he  or  she  is  such  joint  tenant,  tenant  in  common, 
or  coparcener,  and  the  share  of  such  property  to 
which  he  or  she  id  entitled,  and  that  he  or  she  has 
not  ousted  the  claimant ;  and  such  notice  shall  be 
entered  in  the  issue  in  the  same  manner  as  the 
notice  limiting  the  defence,  and  upon  the  trial  of 
such  an  issue  the  additional  question  of  whether 
an  actual  ouster  has  taken  place  shall  be  tried  (a). 

CLXXXIX.  Upon  the  trial  of  such  issue  as  last  Trial  and 
aforesaid,  if  it  shall  be  found  that  the  defendant  is  in  ^u^ 
joint  tenant,  tenant  in  common,  or  coparcener  with  2S*g|. 
the  claimant,  then  the  question  whether  an  actual  joint 
ouster  has  taken  place  shall  be  trijd,  and  unless  tlSSnS'in 
such  actual  ouster  shall  be  proved  the  defendant  oommon, 
akall  be  entitled  to  judgment  and  costs ;  but  if  it  cenere.*'*^* 
shall  be  found  either  that  the  defendant  is  not  such 
joint  tenant,  tenant  in  common,  or  coparcener,  or 
that  an  actual  ouster  has  taken  place,  then  the 
claimant  shall  be  entitled  to  such  judgment  for  the 
reeoveiy  of  possession  and  costs. 

CXC.  The  death  of  a  claimant  or  defendant  shall  ^^^{J^^'^g* 
not  cause  the  action  to  abate,  but  it  may  be  con*  death. 


tinned  as  hereinafter  mentioned  (6). 

CXCI.  In  case  the  right  of  the  deceased  claim-  ^*^2ati 
ant  shall  survive  to  luiother  claimant,  a  suggestion  b^o°e  trial 


(a)  If  the  claimant  in  every  case  eiectment,  though  defendant  was  en- 

ttated  the  grunnd  of  his  claim,  and  titled  to  security  for  costs,  the  action 

the  defendant  the  ground  of  his  de-  did  not  abate  (Doe  d.  Egremont  v. 

fence,  there  could  be  no  need  for  the  Stephen^  10  Jur.  570).    But  thelia- 

system  of  *'  notices  and  particulars,"  bility  to  pay  costs  being  personal, 

Bt  once  clumsy  and  complicated.  and  only  enforceable  by  attachment, 

(h)  Section   191.     On  death  of  died  with  the  party  (Doe  d.  Hormem 

lessor  of  plaintiff  in  the  old  action  of  v.  Hampton^  4  C.  B.  745). 


Digitized  by 


Google 


272  THE  COMMON  LAW  PROCEDURE  ACT  OF  1852. 

where  right  may  be  made  of  tlie  death,  whicli  suggestion  shall 
aurvives.      ^^^  j^^  traversable,  but  shall  only  be  subject  to  be 
set  aside  if  untrue,  and  the  action  may  proceed  at 
the  suit  of  the  surviving  claimant ;  and  if  such  a 
suggestion  shall  be  made  before  the  trid,  then  the 
claimant  shall  have  a  verdict  and  recover  such  judg- 
ment as  aforesaid,  upon  its  appearing  that  he  was 
entitled  to  bring  the  action  either  separately  or 
jointly  with  the  deceased  claimant. 
Proceedings      CXCII.  In  case  of  the  death  before  trial  of  one 
beft^e  trial  of  several  claimants,  whose  right  does  not  survive  to 
dSTnot*^***  another  or  others  of  the  claimants,  where  the  legal 
suryive.       representative  of  the  deceased  claimant  shall  not 
become  a  party  to  the  suit  in  the  manner  herein- 
afber  mentioned,  a  suggestion  may  be  made  of  the 
death,  which  suggestion  shall  not  be  traversable, 
but  shall  only  be  subject  to  be  set  aside,  if  untrue, 
and  the  action  may  proceed  at  the  suit  of  the  sur- 
viving claimant  for  such  share  of  the  property  as  he 
is  entitled  to,  and  costs  (a). 
Upon  death      CXCIII.  In  case  of  a  verdict  for  two  or  more 
aeveraf^      claimants,  if  one  of  such  claimants  die  before  execu- 
ciaimanu     tion  executed,  the  other  claimant  may,  whether  the 
tin^a      legal  right  to  the  property  shall  survive  or  not, 
verdict.       suggest  the  death  in  manner  aforesaid,  and  proceed 
to  judgment  and  execution  for  recovery  of  posses- 
sion of  the  entirety  of  the  property  and  the  costs; 
but  nothing  herein  contained  shall  affect  the  right 
of  the  legal  representative  of  the  deceased  claimant, 
or  the  liability  of  the  surviving  claimant  to  such 
legal  representative ;  and  the  entry  and  possession 
of  such  surviving  claimant  under  such  execution 
shall  be  considered  as  an  entry  and  possession  on 
behalf  of  such  legal  representative  in  respect  of  the 
share  of  the  property  to  which  he  shall  be  entitled 
as  such  representative,  and  the  court  may  direct 
possession  to  be  delivered  accordingly. 
Proceedings      CXCIV.  In  case  of  the  death  of  a  sole  claimant, 
death  of  ^     or,  before  trial,  of  one  of  several  claimants,  whose 

(a)  See  section  187. 
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right  does  not  somve  to  another  or  others  of  the  eidmant, 
daimants,  the  legal  representative  of  such  claimant  J^'Sot*^* 
may,  by  leave  of  the  court  or  a  judge,  enter  a  sug-  »nrviv«. 
gestion  of  the  death,  and  that  he  is  such  legal  re- 
presentive,  and  the  action  shall  thereupon  proceed ; 
and  if  such  suggestion  be  made  before  the  trial,  the 
truth  of  the  suggestion  shall  be  tried  thereat,  toge* 
ther  with  the  title  of  the  deceased  claimant,  and 
such  judgment  shall  follow  upon  the  verdict  in 
favour  of  or  against  the  person  making  such  sug- 
gestion as  hereinbefore  provided  with  reference  to 
a  judgment  for  or  against  such  claimant  (a)  ;  and  in 
case  such  suggestion  in  the  case  of  a  sole  claimant 
be  made  after  trial  and  before  execution  executed 
by  delivery  of  possession  thereupon,  and  such  sug- 
gestion be  denied  by  the  defendant  within  eight 
days  after  notice  thereof,  or  such  further  time  as 
the  court  or  a  judge  may  allow,  then  such  sugges- 
tion shall  be  tried ;  and  if  upon  the  trial  thereof,  a 
verdict  shall  pass  for  the  person  making  such  sug- 
gestion, he  shall  be  entitled  to  such  judgment  as 
aforesaid  for  the  recoverjr  of  possession,  and  for  the 
costs  of  and  occasioned  by  such  suggestion ;  and  in 
case  of  a  verdict  for  the  defendant  such  defendant 
shall  be  entitled  to  such  judgment  as  aforesaid  for 
costs  (by 

CSSjV.  In  case  of  the  death,  before  or  after  Proceedinp 
judgment,  of  one  of  several  defendants  in  ejectment,  JfJSe*©? 
who  defend  jointly,  a  suggestion  may  be  made  of  several 
the  death,  which  suggesnon  shall  not  be  travers- T^ndi^u. 
able,  but  only  be  suQect  to  be  set  aside  if  untrue, 
and  the  action  may  proceed  against  the  surviving 
defendant  to  Judgment  and  execution. 

CXCYI.  Li  case  of  the  death  of  a  sole  defend-  upon  death 
ant,  or  of  all  the  defendants  in  ejectment,  before  defendants 
trial,  a  suggestion  may  be  made  of  the  death,  which  *n  «J«ct- 
Buggestion  shall  not  be  traversable,  but  only  be  sub-  t^.     ^^ 
ject  to  be  set  aside  if  untrue,  and  the  claimants 
shall  be  entitled  to  judgment  for  recovery  of  pos- 

(a)  See  section  185.  (b)  See  sections  186, 189. 
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session  of  the  property,  unless  scmie  other  person 
shall  appear  and  defend  within  the  timer  to  be  ap- 
pointed for  that  purpose  by  the  order  of  the  court 
or  a  judge,  to  be  made  upon  the  ^^pUcation  of  the 
claimants ;  and  it  shall  be  lawful  tor  the  court  or- 
a  judge,  upon  such  suggestion  being  made  and  upon, 
such  application  as  aforesaid,  to  order  that  the  chum- 
ants  shall  be  at  liberty  to  sign  judgment  withia 
such  time  as*the  court  or  judge  may  think  fit,  un- 
less the  person  then  in  possession,  by  himself  or  hi& 
tenant,  or  the  legal  representative  of  the  deceased 
defendj^nt,  shall  within  such  time  appear  and  defend, 
the  action ;  and  such  order  may  be  served  in  the 
same  manner  as  the  writ ;  and  in  case  such  persoa 
shall  appear  and  defend  the  same,  proceedings  may- 
be taken  against  such  new  defendant  as  if  he  had 
originally  appeared  and  defended  the  action ;  and. 
if  no  appearance  be  entered  and  defence  made,  then, 
the  claimant  shall  be  at  liberty  to  sign  judgment: 
pursuant  to  the  order. 
Upon  death  CXCVII.  In  case  of  the  death  of  a  sole  defend- 
lendanttiQ  ftut,  or  of  all  the  defendants  in  ejectment  after  ver- 
atter'ver-  ^^^'  *^®  claimants  shall  nevertheless  be  entitled  to, 
diet.  '  judgment  as  if  no  such  death  had  tak^i  place,  and. 
to  proceed  by  execution  for  recovery  of  possession, 
without  suggestion  or  revivor,  and  to  proceed  foe 
the  recov^'  of  the  costs,  in  Hke  manner  as  upon 
anv  other  judgment  for  money  (a),  against  the  le^ 
gal  representatives  of  the  deceased  defendant  or 
defendants. 

C^OVIII.  In  case  of  the  death  before  trial  of 
one  of  several  defendants  in  ejectment,  who  defendsc 
separately  for  a  portion  of  the  property  for  whiek 
the  other  defendant  or  defendants  do  not  defend, 
the  same  proceedings  may  be  tak^i  as  to  Bxxaik 
portion  as  in  the  case  of  the  death  of  a  sole  defend^ 
ant,  or  the  claimants  may  proceed  against  t)ie  sur- 
viving defendants  in  respect  of  the  portion  of  the 
property  for  which  they  defend. 

(a)  See  sections  8,  25,  28,  and  93. 
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CXCIX.    In  case  of  the  death  before  trial  of  Upon  death 
one  of  several  defendants  in  ejectment,  who  defends  Snt  defend- 
separatdy  in  respect  of  property  for  which  surviv-  *°k  sepa- 
ing  defendants  tUso  defend,  it  shall  be  lawful  for  property'in 
the  conrt  or  a  judge  at  any  time  before  the  trial  to  J^^iS*  ®^ 
allow  the  person  at  the  time  of  the  death  in  pos-  others  also 
session  0f  the  property,  or  the  legal  representative  ^^^^^^^ 
of  the  deceased  defendant,  to  appear  and  defend  on 
such  tenns  as  may  appear  reasonable  and  just, 
upon  the  application  of  such  person  or  representa- 
tive ;  and  if  no  such  application  be  made  or  leave 
granted,  the  claimant,   suggesting  the  death  in 
manner  aforesaid,  may  proceed  against  the  surviv- 
ing defendant  or  defendants  to  judgment  and  exe- 
oation. 

CC.  The  claimant  in  ejectment  sh^  be  at  li-  ^^"Jf** 
berty  at  an^  time  to  discontinue  the  action  as  to  continue  by 
one  or  more  of  the  defendants,  by  giving  to  the  °o^ce- 
defendant  or  his  attorney  a  notice  headed  in  the 
court  and  cause,  and^signed  by  the  claimant  or  his 
attorney,  stating  that  he  discontinues  such  action ; 
and  thereupon  the  defendant,  to  whom  such  notice 
is  given,  shall  be  entitled  to  and  may  forthwith 
sign  judgment  for  costs  in  the  form  contained  in 
tbie  schedule  (A.)  to  this  act  annexed,  marked  No, 
18,  or  to  the  like  effect  (a), 

.  CCI.  In  case  one  of  several  claimants  shall  be  Discontinu- 
desirous  to  discontinue,  he  may  apply  to  the  court  ^Son  by 
oar  a  judge  to  have  his  name  struck  out  of  the  pro-  o°e  of  aeve- 
ceedings,  and  an  order  may  be  made  thereupon  ants. 
upon  such  terms  as  to  the  court  or  judge  may 
seem  fit^  and  the  action  shall  thereupon  proceed  at 
the  suit  of  the  other  claimants 

CCn.  If  after  appearance  entered  the  claimant,  Judgment 
without  going  to  tnal,  allow  the  time,  allowed  for  ceedinV^to" 
going  to  trial  by  the  practice  of  the  court  in  ordi- 1^^  after 

(a)  A  discontinuance  has  hereto-  special  verdict  has  been  had,  in  order 

fore  been  allowed  in  ejectment.  The  to  adduce  fresh  proof  in  contradiction 

court  would  not,  however,  give  the  to  the  verdict, 
paintiff  leave  to  discontinue  after  a 
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Defendant 
may  confess 
the  action. 


Confession 
by  one  of 
several  de- 
fendants 
defending 
separately 
for  part. 


nary  cases  after  issue  joined,  to  elapse,  the  de- 
fendant in  ejectment  may  give  twenty  days  notice 
to  the  claimant  to  proceed  to  trial  at  the  Bittings  or 
assizes  next  after  the  expiration  of  the  notice ;  and 
if  the  claimant  afterwaras  neglects  to  give  notice  of 
trial  for  such  sittings  or  assizes,  or  to  proceed  to 
trial  in  pursuance  of  the  said  notice  given  by  the 
defendant,  and  the  time  for  going  to  trial  shall  not 
be  extended  by  the  court  or  a  judge,  the  defendlint 
may  sign  judgment  in  the  form  contained  in  the 
schedule  (A.)  to  this  act  annexed,  mailed  No:  1% 
and  recover  the  costs  of  defence  (a). 

GCIII.  A  sole  defendant  or  all  the  defendants 
in  ejectment  shall  be  at  liberty  to  confess  the  ac- 
tion as  to  the  whole  or  part  of  the  property, -by 
giving  to  such  claimant  a  notice  headed  in  the 
court  and  cause,  and  signed  by  the  defendant  or 
defendants,  such  signature  to  be  attested  by  his  or 
their  attorney;  and  thereupon  the  claimant  shall 
be  entitled  to  and  may  forthwith  sign  judgment 
and  issue  execution  for  the  recovery  of  posseeskm 
and  costs  in  the  form  contained  in  the  schedule 
(A.)  to  this  act  annexed,  marked  No.  20,^  or  to 
the  like  eflTect  (ft). 

CCIV.  In  case  one  of  several  defendants  in 
ejectment,  who  defends  separately  for  a  portion  of 
the  property  for  which  the  other  defendant  or  de- 
fendants do  not  defend,  shall  be  desirous  of  ccm- 


(a)  See  the  notes  to  section  101. 

{b)  The  previous  practice  re- 
specting a  consent  by  a  defendant 
for  judgment  to  be  signed  was  esta- 
blished by  a  rule  of  the  judges,  dated 
the  I2th  June,  1845  (U  Mee.&  W. 
335)  which  required  that  the  de- 
fendant's "written  consent  be  at- 
tested by  an  attorney  acting  on  his 
behalf.''  This  and  all  other  written 
rules  are  repealed  by  the  New  Rules, 
which  do  not  substitute  any  rule 
on  this  point.  Judgment  as  in  case 
of  nonsuits  cannot  be  granted  in 


ejectment,  even  though  issue  was 
joined,  and  default  took  place  before 
the  act  came  into  operation  {D9e  d. 
Leigh  Y,  Holt.  21  Law  J.,  Ex.  3i4}- 
The  notice  here  however  requir^ 
by  a  defendant  to  confess  an  action 
in  ejectment  must  be  signed  by  such 
defendant  and  the  signature  attested 
by  his  attorney ;  the  practice  there- 
fore will  probably  be  the  same  as 
now  prevails  at  the  judges'  chambers 
upon  granting  orders  to  confess  judg- 
ment. 
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fesfliBg  the  claimant's  title  to  such  portion,  he  may 
gire  a  like  notice  to  the  claimant ;  and  thereupon 
the  claimant  shaU  he  entitled  to  and  may  forthwith 
sign  judgment  and  issue  execution  for  the  recoverj 
of  potsesaion  of  such  portion  of  the  property,  and 
for  the  costs  occasioned  by  the  defence  relating  to 
the  same,  and  the  action  may  proceed  as  to  the 
residue. 

OCY.  In  case  one  of  several  defendants  in  eject-  Ck>nfeflrion 
inent,  who  defends  separately  in  respect  of  pro-  j2v«S**' 
perty  for  which  other  defendants  also  defend,  shall  ^•/*^^*^ 
De  desirous  of  confessing  the  claimant's  title,  he  ^r  Mme° 
may  give  a  like  notice  thereof;  and  thereupon  the  pn>pertj. 
dflimant  shall  be  entitled  to  and  may  sign  judg- 
ment against  such  defendant  for  the  costs  occa- 
sioned Dy  his  defence,  and  may  proceed  in  the 
action  against  the  other  defendants  to  judgment 
and  execution. 

CCVI.  It  shall  not  be  necessary  before  issuing  Fonnti 
execution  upon  any  judgment  under  the  authority  S^ent 
of  this  act  to  enter  the  proceedings  upon  any  roll,  on  the  roll 
but  an  incipitur  thereof  m^y  be  made  upon  paper,  ^"^?J^ 
shortly  describing  the  nature  of  the  juagment  ac-  S^®*®***" 
cording  to  the  practice  heretofore  used,  and  judg-     ^ 
ment  may  thereupon  be  signed  (a),  and  costs  taxed, 
and  execution  issued,  according  to  the  practice 
heretofore  used:  Provided  nevertheless,  that  the 
proceedings  may  be  entered  upon  the  roll  whenever 
the  same  may  become  necessary  for  the  purpose  of 
evidence,  or  of  bringing  error,  or  the  like. 

CCVII.  The  eflfect  of  a  judgment  in  an  action  of  Effect  of 
ejectment  under  this  act  shall  be  the  same  as  that  J"^*^"^*"*' 
of  a  hidgment  in  the  action  of  ejectment  heretofore 
tisea(5). 

(a)  If  the  judgment  be  irregular  {b)  The  declaration  in  ejectment, 

and  possession  have  been  given,  there  analogous  to  that  in  ^ectioneflmue, 

will  be  rule  to  restore  possession  on  stated  a  demise  from  the  claimant, 

a  writ  of  restitution  {Doe  d.  Whit-  which,  thoujih  fictitious,  was    ad- 

tmffton  V.  Hordf  20  Law  J.,  Q.  B.  mitted  by  the  consent  rule, and  there- 

406).    Costs  can  be  taxed  only  be-  fore  showed  a  possessory  right  in 

tween  party  and  party  (Doe  d.  Ft/-  him  from  and  after  the  date  of  the 

Uier  T.  Roe,  13  Mee.  &  W.  87).  demise  so  alleged,  which  date  was 
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Error  and  CCVIII.  EiTor  may  be  brought  in  like  maimer 
iJf^ijwt^"^'  as  in  other  actions  upon  any  judgment  in  eject- 
ment,        ment,  after  a  special  verdict  found  by  the  jury,  or 


therefore  so  far  material  that  any 
later  date  could  not  be  proved,  and 
so,  before  the  amendment,  was  often 
necessary  in  this  respect  (Doe  d. 
Simpson,  v.  Hall,  5  Man.  &  6.  795; 
Doe  d.  Bacon  v.  Brydges,  6  Man.&  6. 
366;  Doe  d.  Rabbits  v.  Welsh,  10 
Jur.  1057);  and  the  date  thus  laid 
regulated  the  right  of  recovery  for 
mesne  profits  (Titmer  v.  Cameron, 
5  Ex.  932 ;  Litchfield  v.  Ready,  5 
Ex.  939).  The  writ,  in  the  new  proce- 
dure  under  this  act  therefore,  though 
it  is  to  contain  no  statement  of  title, 
but  only  the  names  of  the  persons 
who  claim  title,  may  allege  them  not 
merely  **to  be  "  (at  the  date  of  writ), 
but  to  have  been,  "on  and  since"  any 
anterior  date  specified, "  entitled '^  to 
the  premises ;  so  that  thus  the  effect 
of  judgment  on  this  writ  can  be  the 
same  as  on  the  old  declaration  in 
ejectment  (in  which  judgment  re- 
lated back  to  the  date  of  the  demise), 
instead  of  having  no  relation  farther 
back  than  to  the  date  of  the  writ. 
Unless,  however,  the  words  referring 
to  an  anterior  title  are  inserted  in  the 
writ,  the  procedure  will  not  be  one  by 
which  a  party  can  vest  title  in  himself 
to  land  from  any  period  anterior  to 
that  at  which  he  may  happen  to  issue 
a  writ.  A  declaration,  in  an  action  for 
mesne  profits,  stated  the  entry  and  ex- 
pulsion to  havetaken  place  on  the  10th 
December,  1844,  and.  the  expulsion 
and  taking  of  the  profits  to  have  con- 
tinued until  the  10th  March,  1846 ; 
plea  that  the  closes  were  not  the 
plaintiff's;  replication  by  Way  of 
Bstoppel,  a  recovery  by  the  plaintiff 
on  a  declaration  in  ejectment,  alleg- 
ing the  demise  to  have  been  on  the 
14th    October,    1843,  for    twenty 


years :  held  bad  on  special  demurrer 
as  applying  only  to  a  part  of  the 
time.  It  was  left  doubtful  whether 
the  replication  was  good  in  sub- 
stance  {Doe  v.  Welsman,  18  Law  J., 
Ex.  277).  In  a  later  case  where- 
an  ejectment  had  been  brought  for 
nonpayment  of  rent,  and  the  demise 
laid  in  May,  and  a  consent  for  judg- 
ment given,  with  stay  of  execution 
until  the  November  following,  thea 
to  be  taken  in  execution,  though  the 
landlord  had  entered  in  August  pre- 
vious, and  sold  the  crop  sown  by  the 
tenant:  Held,  that  the  landlord 
could  not  be  made  liable  in  an  ac- 
tion of  trespass  de  bonis  asportatis, 
for  selling  the  crop.  Held  also,  that 
when  a  landlord  recovers  in  eject- 
ment, his  title  has  reference  to  the 
day  of  the  demise,  and  the  tenant  is 
a  trespasser  from  that  period  (Nugeni 
y.  PhilUps,  8  Irish  Rep.  17).  In  a 
more  recent  case  (since  the  act)  it  was 
held  that  the  judgment  in  ejectment 
was  an  estoppel,  and  from  the  date 
namedindiewrit(  Wilkinsons,  Kirby, 
2  C.  L.  Rep.  1390).  Per  Manle,  J., 
*'*  The  judgment  relates  back  to  the 
date  of  the  writ ;  the  Common  Law 
Procedure  Act  was  not  intended  to 
alter  the  effect  of  an  ejectment  in 
substance."  It  was  there  als6  held 
that  primd  facie  the  estoppel  con- 
tinued until  the  time  of  pleading  it, 
and  that  a  change  of  title  should  be 
rejoined.  It  was  further  held  that 
a  writ  of  possession  need  not  be  al- 
leged to  have  been  issued  and  exe- 
cuted, and  that  it  was  enough  to 
allege  an  entry  in  fact  under  the 
judgment.  Per  curiam,  *•  The  action 
of  ejectment  is  now  in  the  same 
position  as  other  actions.'' 
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a  bill  of  exceptions,  or  by  consent  after  a  spe« 
cial  case  stated,  but,  except  in  the  case  of  such  con- 
sent as  aforesaid,  execution  shall  not  be  thereby 
stayed,  unless  the  plaintiflP  in  error  shall,  within 
four  clear  days  after  lodging  the  memorandum  al- 
leging error,  or  afber  the  signing  of  the  judgment, 
whichever  shall  last  happen,  or  before  execution  ex- 
ecuted, be  bound  unto  the  claimant,  who  shall  have 
recovered  judgment  in  such  action  of  ejectment,  in 
double  the  yearly  value  of  the  property,  and  double 
the  costs  recovered  by  the  judgment  with  condition, 
that  if  the  judgment  shall  oe  affirmed  by  the  Court 
ef  Error,  or  the  proceeding  in  error  be  discon« 
tinned  by  the  plaintiff  therein,  then  the  plaintiff  in 
orror  shall  pay  such  costs,  damages,  and  sum  or 
sums  of  money  as  shall  be  awarded  upon  or  after 
such  judgment  affirmed  or  discontinuance ;  and  it 
shall  be  lawful  for  the  court  wherein  execution 
ought  to  be  granted  upon  such  affirmation,  or  dis- 
continuance, upon  the  application  of  the  claimant, 
to  issue  a  writ  to  inquire  as  well  of  the  mesne 
profits  as  of  the  damage  by  any  waste  committed 
afber  the  first  judgment  in  ejectment,  which  writ 
may  be  tested  on  the  day  on  which  it  shall  issue, 
and  be  returnable  immediately  after  the  execution 
thereof;  and  upon  the  return  thereof  judgment 
fjhall  be  given,  and  execution  awarded  for  such 
Inesne  profits  and  damages,  and  also  for  costs  of 
suit  (a). 

CCIX.  Every  tenant  to  whom  any  writ  in  eject-  Tenants  to 
ment  shall  be  delivered,  or  to  whose  knowledge  it  Jj^^^j?®* 
shall  come,  shall  forthwith  give  notice  thereof  to  ment  to 
his  landlord,  or  his  bailiff  or  receiver,  under  penalty  ^*°*****^- 
of  forfeiting  the  value  of  three  years  improved  or 
rack  rent  of  the  premises  demised  or  holaen  in  the 


(a)  This  section  is  founded  on,  and  Will.  4,  s.  27,  namely,  *4n  ejectment, 

in  effect  is  the  same  as  the  statute  1 6  the  recognizance  of  bail  in  error  shall 

&  17  Car.  2,  c.  8,  ss.  3  &  4.    The  be  taken  in  double  the  yearly  value, 

amount  of  the  bail  is  the  same  as  and  double  the  costs." 
ordered  by  Reg.    Gen.,  Hil.  T.  2 
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ment  oi 
rent. 


possession  of  such  tenant,  to  the  person  of  whom 
he  holds,  to  be  recovered  by  action  in  any  court  of 
common  law  having  jurisdiction  for  the  amount  (a). 
Proceedings  CCX.  In  all  cases  between  landlord  and  tenant, 
bytwdUwd*  as  often  as  it  shall  happen  that  one  half  year's  rent 
lor  nonuay-  gJiaU  be  in  arrcar  (6),  and  the  landlord  or  lessor, 
to  whom  the  same  is  due,  hath  right  by  law  to  re- 
enter for  the  nonpayment  thereof  (c),  such  landlord 
or  lessor  shall  and  may,  without  any  formal  demand 
or  re-entry  (d)^  serve  a  writ  in  ejectment  for  the 
recovery  of  the  demised  premises,  or  in  case  the 
same  cannot  be  legally  served,  or  no  tenant  be  in 
actual  possession  of  the  premises,  then  such  land- 
lord or  lessor  may  affix  a  copy  thereof  upon  the 
door  of  any  demised  messuage  (e),  or  in  case  such 
action  in  ejectment  shall  not  be  for  the  recovery 
of  any  messuage,  then  upon  some  notorious  place 
of  the  lands,  tenements,  or  hereditaments  com- 
prised in  such  writ  in  ejectment,  and  such  affixing 
shall  be  deemed  legal  service  thereof,  which  ser- 
vice or  affixjqg  such  writ  in  ejectment  shall  stand 
in  the  place  and  stead  of  a  demand  and  re-entiy ; 
and  in  case  of  judgment  against  the  defendant  lor 
nonappearance,  if  it  shall  be  made  appear  to  the 


(a)  This  section  is  a  re-enactment 
of  sect.  12  of  the  statute  11  Geo.  2, 
c.  19.  In  Tidd*s  Practice,  p.  1228, 
it  is  stated  that  this  clause  of  the 
statute,  however,  has  been  construed 
to  extend  only  to  those  cases  in  which 
the  ejectment  is  inconsistent  with  the 
landlord's  title.  Therefore  a  tenant 
of  a  mortgagor,  who  does  not  give 
him  notice  of  an  ejectment  brought 
by  the  mortgagee,  upon  the  for- 
feiture of  the  mortgage,  is  not  within 
the  penalties  of  the  clause. 

{6)  This  re-enacU  4  Geo.  4,  c.  28, 
s.  2.  The  County  Courts  Act  gives 
summary  power  of  re-entry  where 
the  premises  are  not  above  the  value 


of  50/.,  and  the  tenancy  has  expired 
(9  &  10  Vict.  c.  95,  s.  122). 

(c)  This  only  applies  where  there 
is  a  proviso  for  re-entry,  not  merely 
to  hold  until  payment  of  arrears,  but 
absolutely  to  avoid  the  lease  (Doe  d, 
Ih-ake  v.  Bowditch,  8  Q.  B.  973). 

{d)  This  does  not  dispense  with 
demand  of  possession  where  the  lease 
provides  that  on  nonpayment  of 
rent  landlord  may  enter  and  hold 
until  it  is  paid  {Doe  d.  Drake  ▼. 
Bowditch,  15  Law  J.,  Q.  B.,  266). 

(e)  It  must  appear  that  the  rent 
was  due  at  the  time  of  the  affixhig 
of  the  writ  (Doe  d.  Dixon  v.  Roe,  7 
C.  B.  577). 
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court  where  the  said  action  is  depending,  by  affi- 
davit (a),  or  be  proved  upon  the  trial  in  case  the 
defendant  appears,  that  half  a  year's  rent  was  due 
before  the  said  writ  was  served  (6),  and  that  no 
sufficient  distress  was  to  be  found  on  the  demised 
premises  (c),  countervailing  the  arrears  then  due, 
and  that  the  lessor  had  power  to  re-enter,  then  and 
in  every  such  case  the  lessor  shall  recover  judgment 
and  execution,  in  the  same  manner  as  if  the  rent 
in  arrear  had  been  legally  demanded,  and  a  re-entry 
made;  and  in  case  the  lessee  or  his  assignee,  or 
other  person  claiming  or  deriving  under  the  said 
lease,  shall  permit  and  suffer  judgment  to  be  had 
and  recovered  on  such  trial  in  ejectment,  and  exe- 
cution to  be  executed  thereon,  without  pajring  the 
rent  and  arrears,  together  with  full  costs,  and  with- 
out proceeding  for  relief  in  equity  within  six  months 
after  such  execution  executed,  then  and  in  such 
case  the  said  lessee,  his  assignee,  and  all  other  per- 
sons claiming  and  deriving  under  the  said  lease, 
shall  be  barred  and  foreclosed  from  all  relief  or  re- 
medy in  law  or  equity,  other  than  by  bringing  error 
for  reversal  of  such  judgment,  in  case  the  same  shall 
be  erroneous,  and  the  said  landlord  or  lessor,  shall 
from  thenceforth  hold  the  said  demised  premises 
discharged  from  such  lease ;  and  if  on  such  eject- 
ment a  verdict  shall  pass  for  the  defendant,  or  the 
claimant  shall  be  nonsuited  therein,  then  in  every 


(a)  As  to  the;  affidavit,  see  Doe  d.  may  be  insufficient,  the  court  will 

Gretton  v.  Roe,  4  C.  B.  577 ;  and  allow  it  to  be  superseded,  and  an- 

Doe  d.  Cox  7.  Roe,  5  Dowl.  &  L.  other  to  be  signed  on  an  amended 

272;  J)oe  d.  Dtjpon  ▼.  Soe,  7  C  B.  affidavit  (Doe  d.  Gretton  ▼.  Roe,  4 

577.  C.  B.  577).    It  is  no  objection  that 

(Jb)   If  the   affidavit  state  facts  "  the  affidavit  states  that  more  than 

showing  that  it  cannot  be  ascertained  half  a  year's  rent  is  due,  and  that  no 

whether  there  be  sufficient  distress  sufficient  distress  is  to  be  found  to 

or  not,  and  allege  deponent's  belief  countervail    the  arrears    {Crose  v. 

that  there  is  not,  it  is  enough  {Doe  d.  Jordan,  22  Law  J.,  Ex.  70). 

Co9  ▼.  Roe,  5  Dowl.  &  L.  272).    If  {c)  The  lease  or  agreement  should 

a  judgment  have  been  obtained  on  an  be  annexed  to  the  affidavit  {Doe  d. 

affidavit,  which  it  is  apprehended  Foueon^  2  L.  M.  &  P.  213). 
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Lessee  pro- 
oeedirg  in 
equity  not 
to  have  in- 
jimotion  or 
relief  with- 
out pay- 
ment of 
rent  and 
costs. 


such  case  such  defendant  shall  have  and  recover 
his  costs ;  provided  that  nothing  herein  contained 
shall  extend  to  bar  the  right  of  any  mortg^agee  of 
such  lease,  or  any  part  thereof,  who  shall  not  be  ia 
possession,  so  as  such  mortgagee  shsAl  and  do, 
within  six  months  after  such  judgment  obtained 
and  execution  executed,  pay  all  rent  in  arrear,  and 
all  costs  and  damages  sustained  by  such  lessor  or 
person  entitled  to  the  remainder  or  reversion  fui 
aforesaid,  and  perform  all  the  covenants  and  agree- 
ments which,  on  the  part  and  behalf  of  the  first 
lessee,  are  and  ought  to  be  performed. 

CCXI.  In  case  the  said  lessee,  his  assignee,  or 
other  person  claiming  any  right,  title,  or  interest^ 
in  law  or  equity,  of,  in,  or  to  the  said  lease,  shally 
within  the  time  aforesaid,  proceed  for  relief  in  any 
court  of  equity,  such  person  shall  not  have  or  con- 
tinue any  injunction  against  the  proceedings  at 
law  on  such  ejectment,  unless  he  does  or  shall, 
within  forty  days  next  after  a  full  and  perfect  an- 
swer shall  be  made  by  the  claimant  in  such  eject- 
ment, bring  into  court,  and  lodge  with  the  proper 
officer  such  sum  and  sums  of  money  as  the  lessor 
Or  landlord  shall  in  his  answer  swear  to  be  due  and 
in  arrear  over  and  above  all  just  allowances,  and 
also  the  costs  taxed  in  the  said  suit,  there  to  re- 
main till  the  hearing  of  the  cause,  or  to  be  paid 
out  to  the  lessor  or  landlord  on  good  security,  sub- 
ject to  the  decree  of  the  court,  and  in  case  such 
proceedings  for  relief  in  equity  shall  be  taken  within 
the  time  aforesaid,  and  after  execution  is  executed, 
the  lessor  or  landlord  shall  be  accountable  only  for 
so  much  and  no  more  as  he  shall  really  and  bon& 
fide,  without  fraud,  deceit,  or  wilful  neglect,  make 
of  the  demised  premises  from  the  time  of  his  enter- 
ing into  the  actual  possession  thereof;  and  if  what 
shall  be  so  made  by  the  lessor  or  landlord  happen 
to  be  less  than  the  rent  reserved  on  the  said  leasee 
then  the  said  lessee  or  his  assignee,  before  he  shall 
be  restored  to  his  possession,  shall  pay  such  lessor 
or  landlord,  what  the  money  so  by  him  made  fell 
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short  of  the  reserved  rent  for  the  time  such  lessor 
or  landlord  held  the  said  lands. 

CCXII(a).  If  the  tenant  or  his  assignee  do  or 
shall,  at  any  time  before  the  trial  in  such  ejectment^ 
pay  or  tender  to  the  lessor  or  landlord,  his  execu- 
tors or  administrators,  or  his  or  their  attorney  in 
that  cause,  or  pay  into  the  court  where  the  same 
cause  is  depending,  all  the  rent  and  arrears,  toge- 
ther with  the  costs,  then  and  in  such  case,  all  fur- 
ther proceedings  on  the  said  ejectment  shall  cease 
and  be  discontinued ;  and  if  such  lessee,  his  execu- 
tors, administrators,  or  assigns,  shall,  upon  such 
proceedings  as  aforesaid,  be  relieved  in  equity,  he 
and  they  shall  have,  hold,  and  enjoy  the  demised 
lands,  according  to  the  lease  thereof  made,  without 
any  new  lease. 

CCXIII  (b),  Where  the  term  or  interest  of  any 
tenant  now  or  hereafter  holding  under  a  lease  or 
agreement  in  writing  any  lands,  tenements,  or  he<: 
reditaments  for  any  term  or  number  of  years  cer- 
tain, or  from  year  to  year  (c),  shall  have  expired  or 
been  determined  either  by  the  landlord  or  tenant 


Tenant 
paying  aU 
rent  with 
ooBtH,  pro- 
ceedings to 
cease. 


Ejectment 
by  landlord 
against  te- 
nant hold- 
ing over 
after  expi- 
ration of 
term  or  de- 
termination 


(a)  This  section  re-enacts  4  Geo. 
2,  e.  28,  s.  4.  If  at  any  time  before 
trial  of  an  ejectment  for  nonpay- 
ment of  rent,  the  tenant  or  his  as- 
signee  pay  or  tender  to  the  landlord, 
or  pay  into  court,  all  arrears  of  rent 
and  costs,  all  further  proceedings 
shall  cease  (4  Geo.  2,  c.  28,  s.  4  ; 
see  Ooodright  d.  Stevenson  ▼.  No^ 
right,  2  W.  BI.  746 ;  Doe  v.  MasterSf 
i  B.  &  C.  490 ;  Doe  d.  Harcourt  v. 
Hoe,  4  Taunt.  883).  The  court 
however  cannot  do  this  after  execu- 
tion (/>o«  d.  Lambert  ▼•  Roe,  3  Dowl. 
557),  or  even  after  trial  (Roe  v. 
Danes,  7  East,  363) ;  nor  will  they, 
after  the  landlord  has  obtained  pos- 
session,  compel  him  to  pay  over  the 
value  of  the  crops  to  the  tenant,  de- 
ducting the  rent  {Doe  v.  Wither' 
wieh,  3  Bing,  11).    Under  this  sta- 


tute, the  mortgagee  of  the  tenant  has 
the  same  title  to  relief  as  the  tenant 
against  whom  the  ejectment  is 
brought  (Doe  d.  Whitfield  v.  Roe, 
3  Taunt.  402).  So  ha»  a  sub-lessee 
{Doe  V.  Byron  and  another,  1  Man. 
G.  &S.  623;3D.  &L.  31;  WyiUt 
y.  Byron,  1  C.  B.  623,  3  D.  & 
L.  3i).  But  although  the  court  are 
thus  empowered  to  interfere  where 
the  forfeiture  is  for  nonpayment  of 
rent,  they  have  no  authority  to  do  so 
where  the  forfeiture  is  by  breach  of 
a  covenant  to  repair  {Doe  v.  Aslty, 
10  Ad.  &  £.  71 ;  8  Law  J.,  Q.  B. 
207 ;  see  1  Arch.  Pr.  289). 

{h)  This  re-enacts  1  Geo.  4,  c.  87, 
s.  1. 

(e)  As  to  what  is  an  uncertain 
tenancy,  see  Doe  d.  Newstead  v. 
Roe,  10  Jur.  925. 
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of  tenancy  by  regular  notice  to  quit  (a),  and  sucli  tenant,  or 
quit.^^*^*  ***  any  one  holding  or  claiming  by  or  under  him,  shall 
reiPuse  to  deliver  up  possession  accordingly,  after 
lawful  demand  in  writing  made  and  signed  by  the 
landlord  or  his  agent,  and  served  personally  upon 
or  left  at  the  dwelling-house  or  usual  place  of  abode 
of  such  tenant  or  person,  and  the  landlord  shall 
thereupon  proceed  by  action  of  ejectment  for  the 
Rule  or  recovery  of  possession,  it  shall  be  lawful  for  him, 
forthe'^*  at  the  foot  of  the  writ  in  ejectment,  to  address  a 
tenant  to  notice  to  such  tenant  or  person  requiring  him  to 
give  bau.  ^^^^  g^^^^  ^^^  ^  Ordered  oy  the  court  or  a  judge, 
and  for  such  purposes  as  hereinafter  next  specified ; 
and  upon  the  appearance  of  the  party  on  an  affi- 
davit of  service  or  the  writ  and  notice,  it  shall  be 
lawful  for  the  landlord  producing  the  lease  or  agree- 
ment, or  some  counterpart,  or  duplicate  thereof, 
and  proving  the  execution  of  the  same  by  affidavit, 
and  upon  affidavit  that  the  premises  nave  been 
actually  enjoyed  under  such  lease  or  agreement, 
and  that  the  interest  of  the  tenant  has  expired,  or 
been  determined  by  regular  notice  to  quit  (5),  as  the 
case  may  be,  and  that  possession  has  been  lawfully 
demanded  in  manner  aforesaid,  to  move  the  court 
or  apply  by  summons  to  a  judge  at  chambers  for  a 
rule  or  summons  for  such  tenant  or  person  to  show 
cause,  within  a  time  to  be  fixed  by  the  court  or 
judge  on  a  consideration  of  the  situation  of  the 
premises,  why  such  tenant  or  person  shoidd  not 
enter  into  a  recognizance  by  himself  and  two  suf- 
ficient sureties  in  a  reasonable  sum  conditioned  to 
pay  the  costs  and  damages  which  shall  be  recovered 
On  role  or    by  the  claimants  in  the  action  (c)  ;  and  it  shall  be 

(a)  If  the  premises  were  under  (c)  One  year's  valae  of  the  pre- 
50/.  in  value,  the  County  Courts  mises,  and  a  reasonable  sam  to  be 
Act  Procedure  can  be  resorted  to.  settled  by  the  Master  for  the  costs 

(b)  This  statute  does  not  extend  (Doe  d.  Levi  ▼.  Roe,  6  C.  B.  272). 
to  a  subsisting  lease,  on  which,  by  Not  including  damages  caused  by 
breach  of  condition,  a  right  of  re-  the  tenant  to  the  trade  of  the  de- 
entry  has  accrued  (Doe  d.  Candey  v.  mised  premises  (Doe  d.  Markt  v. 
Sharpley,  15  Uw  J.,  Ex.  341).  Roe,  6  Dowl.  &  L.  87). 
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lawful  for  the  court  or  a  judge  upon  cause  shown,  snmmons 
or  upon  affidavit  of  the  service  of  the  rule  or  sum-  tSSnttSuUi 
mons  in  case  no  cause  shall  be  shown,  to  make  the  pot  co^  ^ 
same  absolute  in  the  whole  or  in  part,  and  to  order  ment  toiM 
such  tenant  or  person,  within  a  time  to  be  fixed,  [Jjj^^^ 
upon  a  consideration  of  all  the  circumstances,  to 
find  such  bail,  with  such  conditions  and  in  such 
manner  as  shall  be  specified  in  the  said  rule  or 
summons,  or  such  part  of  the  same  so  made  abso« 
lute ;  and  in  case  the  party  shall  neglect  or  refuse 
so  to  do,  and  shall  lay  no  ground  to  induce  the 
court  or  judge  to  enlarge  the  time  for  obeTing  the 
same,  then  the  lessor  or  landlord  filing  an  affidavit 
that  such  rule  or  order  has  been  made  and  served 
and  not  complied  with  shall  be  at  libertv  to  sign 
judgment  for  recovery  of  possession  and  costs  of 
suit,  in  the  form  contained  in  the  schedule  (A.)  to 
this  act  annexed,  marked  No.  21,  or  to  the  like 
effect. 

CCXTV.  Wherever  it  shall  appear  on  the  trial  Ou  trial  of 
of  any  ejectment,  at  the  suit  of  a  landlord  against  ment^be^ 
a  tenant,  that  such  tenant  or  his  attorney  hath  tween  land- 
been  served  with  due  notice  of  trial,,  the  judge  J^^nt! 
before  whom  such  cause  shall  come  on  to  be  tried  |5j!®*|J^ 
shall,  whether  the  defendant  shall  appear  upon  such  mages  tor 
trial  or  not,  permit  the  claimant  on  the  trial,  after  J^doJSu) 
proof  of  his  right  to  recover  possession  of  the  whole  the  verdict 
or  of  any  part  of  the  premises  mentioned  in  the  g^fled*^ 
writ  in  ejectment,  to  go  into  evidence  of  the  mesne  therein, 
profits  thereof  which  shall  or  might  have  accrued 
from  the  day  of  the  expiration  or  determination  of 
the  tenant's  interest  in  the  same  down  to  the  time 
of  the  verdict  given  in  the  cause,  or  to  some  pre- 
ceding day  to  be  specially  mentioned  therein ;  and 
the  jury  on  the  trial  finding  for  the  claimant  shall 
in  such  case  give  their  verdict  upon  the  whole  mat- 
ter, both  as  to  the  recovery  of  the  whole  or  any 
part  of  the  premises,  and  also  as  to  the  amount  of 
the  damages  to  be  paid  for  such  mesne  profits ;  and 
in   such   case  the  landlord  shall  have  judgment 
within  the  time  hereinbefore  provided,  not  only  for 
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the  recovery  of  possession  and  costs,  but  also  for 
the  mesne  profits  found  by  the  jury  (a)  :  Provided 
always,  that  nothing  hereinbefore  contained  shall 
be  construed  to  bar  any 'such  landlord  from  bring* 
ing  any  action  for  the  mesne  profits  which  shall 
accrue  from  the  verdict,'  or  the  day  so  specified 
therein,  down  to  the  day  of  the  delivery  of  posses- 
sion of  the  premises  recovered  in  the  ejectment  (5). 
Ste^b^*!  CCXV.  In  all  cases  in  which  such  security  shall 

found  judge  have  been  given  as  aforesaid,  if  upon  the  trial  a 
8tSJ^t£e*  verdict  shall  pass  for  the  claimant,  unless  it  shall 
execution  appear  to  the  judge  before  whom  the  same  shall 
consent^or  ^*ve  been  had  that  the  finding  of  the  jury  was  con- 
on  tenant's  trary  to  the  evidence,  or  that  the  damages  given 

findintrse"  ^  .  i«i  iiia^*^-i 

curityf  were  excessive,  such  judge  shall  not,  except  by 
consent,  make  any  order  to  stay  judgment  or  ex- 
ecution, except  on  condition  that  within  four  days 
from  the  day  of  the  trial  the  defendant  shall  ac- 
tually find  security,  by  the  recognizance  of  himself 
and  two  sufficient  sureties,  in  such  reasonable  sum 
as  the  judge  shall  direct,  conditioned  not  to  commit 
any  waste,  or  act  in  the  nature  of  waste,  or  other 
wilful  damage,  and  not  to  sell  or  carry  off  any  stand- 
ing crops,  hay,  straw,  or  manure  produced  or  made 
(if  any)  upon  the  premises,  and  which  may  happen 
to  be  thereupon,  from  the  day  on  which  the  verdict 
shall  have  been  given  to  the  clay  on  which  execution 
shall  finally  be  made  upon  the  judgment,  or  the 


(a)  Although  no  clfura  for  them  from  Dec.   1844    to    March   1846 

is  in  the  issue  {Smith  ▼.  Tetty  2  N.  {Doe  d.  Welsman  v.  Roe,  18  Law  J., 

C.  L.   Rep.  509).     Costs  can  be  Ex.277).    Where  an  ejectment  had 

recovered  only  as  between  party  and  been  brought,  and  a  judge's  order 

party  {Doe  d.  FillUer  v.  Roe,  13  Mee.  obtained  for  all  further  proceedings 

&   W.    47).    Defendant  liable  for  to  be  stayed  by  consent,  until  a  day 

mesne  profits  though  he  never  occu-  named,  and  then  possession  to  be 

pied  {Doe  v.  Harlow f  12  A.  &  E.  given  up ;  giuBre,  whether  under  the 

40).  circumstance  an  action  will  lie  for 

{b)  Where  the  plaintiff  recovered  mesne  profits,  possession  not  being 

in  ejectment  on   demise  stated  as  shown  when  the  trespass  was  com- 

from  14th  Oct.  1845  :  held,  no  an-'  mitted  {Litchfield  v.  Reddy,  15  Law 

swer  to  an  action  for  mesne  profits  J.,  Ex.  140). 
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same  be  set  aside,  as  the  case  may  be :  Provided  Bail  in  error 
always,  that  the  recognizance  last  above  mentioned  ^ch*^"** 
shall  immediately  st^d  discharged  and  be  of  no  cority. 
effect,  in  case  proceedings  in  error  shall  be  brought 
upon  such  judgment,  and  the  plaintiff  in  error  shall 
become  bound  in  the  manner  hereinbefore  pro- 
vided. 

CCXVI.  All  recognizances  and  securities  entered  Kecogni. 
into  as  last  aforesaid  may  and  shall  be  taken  re-  tSfen^s' 
spectively  in  such  manner  and  by  and  before  such  ot^«'  «*««- 
^rsons  as  are  provided  and  authorized  in  respect  of  bail; 
of  recognizances  of  bail  upon  actions  and  suits  de-  JgJ*^"*  ^^ 
pending  in  the  court  in  which  any  such  action  of  limited, 
ejectment  shall  have  been  commenced;  and  the 
officer  of  the  same  court  with  whom  recognizances 
of  bail  are  filed  shall  file  such  recognizances  and 
securities,  for  which  respectively  the  sum  of  two 
shillings  and  sixpence,  and  no  more,  shall  be  paid ; 
hilt  no  action  or  other  proceeding  shall  be  com- 
menced upon  any  such  recognizance  or  security 
after  the  expiration  of  six  months  from  the  time 
when  possession  of  the    premises,   or  any   part 
thereof,  shall  actually  have  been  delivered  to  the 
landlord. 

CCXVII  (a).  In  all  actions  of  ejectment  here-  Landlord  to 
after  to  be  brought  in  any  of  Her  Majesty's  courts  J^oif  ©?* 
at  Westminster,  by  any  landlord  against  his  tenant,  ^^^^*  ^^' 
or  against  any  person  claiming  through  or  under  vice  of  writ 
such  tenant,  for  the  recovery  of  any  lands  or  here-  Jj^^^^ 
ditaments  in  any  county,  except  London  or  Mid- 
dlesex, where  the  tenancy  shall  expire,  or  the  right 
of  entry  into  or  upon  such  lands  or  hereditaments 
shall  accrue  to  sucn  landlord,  in  or  after  Hilary  or 
Trinity  terms  respectively,  it  s)iall  be  lawful  for  the 
claimant  in  any  such  action,  at  any  time  within  ten 
days  after  such  tenancy  shall  expire,  or  right  of 


(a)  This  re-enacts  1  Geo.  4,  c.  87,  right  of  re-entry  is  claimed  for  noo- 

8.  i,  which  does  not  apply  where  the  performance  of  coyenants  (Doe  d. 

tenant  holds  under  a  lease  which  has  Cundey  v.  Sharpley,  15  Mee.  &  W. 

not  ejq)ired  by  lapse  of  time,  but  a  558). 
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Saving  of 
fonner  rer 
medies. 


In  eject- 
ment by 
mortgagee, 
the  mort- 
gagor's ren- 
denng  the 

grincipal, 
iterest, 
and  costs  in 
court,  shall 
be  deemed 
a  full  satis- 
faction, and 
the  court 
may  compel 
the  mort- 
gagee to 
reconvey. 


entry  accrue  as  aforesaid,  to  serve  a  writ  in  eject- 
ment in  the  form  contained  in  the  schedule  (A.)  to 
this  act  annexed,  marked  No.  13,  except  that  it 
shall  command  the  persons  to  whom  it  is  directed 
to  appear  within  ten  days  after  service  thereof  in 
the  court  in  which  such  action  may  be  brought ; 
and  the  like  proceedings  shall  be  thereupon  had  as 
hereinbefore  provided,  save  that  it  shall  be  sufficient 
to  give  at  least  six  clear  days  notice  of  trial  to  the 
defendant  before  the  commission  day  of  the  assizes 
at  which  such  ejectment  is  intended  to  be  tnei. ; 
and  any  defendant  in  such  action  may,  at  any  time 
before  the  trial  thereof,  apply  to  a  judge  by  sum* 
mens  to  stay  or  set  asioe  the  proceedings,  or  to 
postpone  the  trial  until  the  next  assizes;  and  it 
shall  be  lawful  for  the  judge,  in  his  discretion,  to 
make  such  order  in  the  said  cause  as  to  him  shall 
seem  expedient. 

CCXvIII.  Nothing  herein  contained  shall  be 
construed  to  prejudice  or  affect  any  other  right  of 
action  or  remedy  which  landlords  may  possess  in 
any  of  the  cases  hereinbefore  provided  for,  other- 
wise than  hereinbefore  expressly  enacted. 

CCXIX  (a).  Where  an  action  of  ejectment  shall 
be  brought  by  any  mortgagee,  his  heirs,  executors, 
administrators,  or  assigns,  for  the  recovery  of  the 
possession  of  any  mortgaged  lands,  tenements,  or 
hereditaments,  and  no  suit  shall  be  then  depend- 
ing in  any  of  Her  Majesty's  courts  of  equity  in 
that  ^art  of  Great  Britain  called  England,  for  or 
touching  the  foreclosing  or  redeeming  of  such  mort- 
gaged lands,  tenements,  or  hereditaments,  if  the 
person  having  right  to  redeem  such  mortgaged 
lands,  tenements,  or  hereditaments,  and  who  shall 
appear  and  become  defendant  in  such  action,  shall. 


(a)  This  re-enacts  and  adapts  7 
Geo.  2,  c.  20,  s.  1,  as  to  which  see 
Doe  d.  Harrison  v.  Louche  14  Jur., 
Q.  B.  853 ;  Sutton  t.  RawUngt,  3 
Ex.407;  18  Law  J.,  Ex.  673.  Under 


this  act  a  judge  at  chambers  may 
order  delivery  of  mortgage  on  pay- 
ment of  principal,  interest,  and  costs 
in  an  action  on  the  eovenant  in  the 
deed  {Smeeton  v.  CoUier,  1  Ex.45). 
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At;  any  time  pending  such  action,  pay  unto  sucb 
mortgagee,  or,  in  case  of  bis  re&sal, ,  sball  bring 
into  court,  where  such  action  shall  be  depending, 
idl  the  principal  moneys  and  interest  due  on  sucn 
mortgage,  and  also  all  such  costs  as  have  been  ex- 
pended in  any  suit  at  law  or  in  equity  upon  such 
mortgage  {a)  (such  money  for  principal,  interest, 
«ad  costs  to  be  ascertained  and  computed  by  the 
court  where  such  action  is  or  shall  be  depending, 
or  by  the  proper  officer  by  such  court  to  be  ap- 
pointed for  that  purpose),  the  moneys  so  paid  to 
such  mortgagee,  or  brought  into  such  court,  shall 
be  deemed  and  taken  to  be  in  full  satisfaction  and 
discharge  of  such  mortgage,  and  the  court  shall 
and  may  discharge  every  such  mortgagor  or  de- 
fendant of  and  from  the  same  accordingly;  and 
shall  and  may,  by  rule  of  the  same  court,  compel 
such  mortgagee,  at  the  costs  and  charges  of  such 
mortgagor,  to  assign,  surrender,  or  re-convey  such 
mortgaged  lands,  tenements,  and  hereditaments, 
and  audi  estate  and  interest  as  such  mortgagee  has 
therein,  and  deliver  up  all  deeds,  evidences,  and 
writings  in  his  custody,  relating  to  the  title  of  such 
mortgaged  lands,  tenements,  and  hereditaments, 
unto  such  mortgagor,  who  shall  have  paid  or 
brought  such  moneys  into  the  court,  his  heirs,  exe- 
cutors, or  administrators,  or  to  su<Ai  other  person 
or  persons  as  he  or  they  shall  for  that  purpose 
nominate  or  i^point. 

CCXX.  !N"othing  herein  contained  shall  extend  Not  to 
to  any  case  where  the  person,  against  whom  the  ^"where 
redemption  is  or  shall  be  prayed,  shall  (by  writing  tiie  right  of 
under  his  hand,  or  the  hand  of  his  attorney,  agent,  f^StrS?*" 
or  solicitor,  to  be  delivered  before  the  money  shall  !g^j  ^' 
be  brought  into  such  court  of  law,  to  the  attorney  due  not 
or  solicitor  foi?  the  other  side,)  insist,  either  that  *^"8ted; 
the  party  praying  a  redemption  has  not  a  right  to 

(a)  If  the  mortgagee  have  endea-  lings,  3  Ex.  673).  The  application 
Youred  to  sell»  he  can  claim  the  costs  is  answered  by  affidavit  under  the 
of  such  abortive  sale  {Sutton  v.  Raw^    next  section. 
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redeem,  or  that  the  premises  are  chargeable  with 
other  or  different  principal  sums,  than  what  appear 
on  the  face  of  the  mortgage  or  shall  be  admitted  on 
or  to  pre-     the  other  side ;  or  to  any  case  where  the  right  of 
iu^eqi^nt  redemption  to  the  mortgaged  lands  and  premises 
mortgage,    in  question  in  any  cause  or  suit  shall  be  con^verted 
or  questioned  by  or  between  different  defendants 
in  the  same  cause  or  suit;  or  shall  be  any  pre- 
judice to  any  subsequent  mortgage  or  subsequent 
incumbrance,   anything  herein  contained  to  the 
contrary  thereof  in  anywise  notwithstanding  (a). 
J^sdi^on,     CCXXI.  The   several  courts  and  the   judges 
andjadges.  thereof  respectively  shall  and  may  exercise  over 
the  proceedmgs  the  like  jurisdiction  as  heretofore 
exercised  in  the  action  of  ejectment,  so  as  to  insure 
a  trial  of  the  title,  and  of  actual  ouster,  when  neces- 
sary, only,  and  for  all  other  purposes  for  which 
such  jurisdiction  may  at  present  be  exercised ;  and 
the  provisions  of  all  statutes  not  inconsistent  with 
the  provisions  of  this  act,  and  which  may  be  appli- 
cable to  the  altered  mode  of  proceeding,  shall  re- 
main in  force  and  be  applied  tnereto. 

Amendment. 

And  whereas  the  power  of  amendment  now 
vested  in  the  courts  and  the  judges  thereof  (ft)  is 


(a)  As  to  this  section  sec  FUbee  v. 
Hopkins,  6  Dowl.  &  L.  203 ;  and 
Doe  d.  Harrison  v.  I/mch,  6  DowL 
&  L.  203. 

(b)  That  power  of  amendment  was 
and  is  under  the  3  &  4  WiU.  4,  c.  42, 
8.  23,  which  allowed  of  amendment 
m  the  course  of  a  trials  and  in  any 
particulars  in  the  judg:ment  of  the 
court  or  judge,  not  material  to  the 
merits  of  the  ease,  and  hy  which  the 
opposite  party  cannot  htn>e  been 
pr^udiced  in  the  conduct  of  his 
case  I  "  That  statute  is  still  in  force, 
and  is  to  be  read  with  the  present 
section  (except  where  by  implication 
repealed),  in  pari  materia,  and  is 


necessary  so  to  be  read  to  illustrate 
the  present  clause,  pide  Appendix. 
The  power  under  the  present  clause 
is  larger,  therefore  the  cases  under 
the  former  statute,  in  which  amend- 
ments were  allowed,  are  applicable 
to  show  when  amendments  ought  to 
be  made  now.  And  some  of  those 
cases  are  cited  in  notes  to  the  statute 
3  &  4  Will.  4,  in  the  Appendix. 
One  of  the  earliest  cases  decided 
under  the  former  statute  was  one  in 
which  it  was  held  that  a  judge  at 
nisi  prhis  might  order  an  amendment 
in  stating  the  legal  effect  of  a  charter- 
party  {Whitwell  ▼.  Sceer,  8  Ad.  & 
El.  301).    It  was  very  early  decided 
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insufficient  to  enable  them  to  prevent  the  failure 
of  justice  by  reason  of  mistakes  and  objections  of 
form  (a) :  Be  it  enacted  as  follows : — 

CCXXII.  It  shall  be  lawful  for  the  superior  (b)  Airend- 
courts  of  common  law,  and  every  judge  thereof,  ™®^** 
and  any  judge  sitting  at  m8iprius{c),  at  all  times((^) 


that  a  judge  ought  not,  eveu  by  con- 
sent, to  idlow  an  issue  to  be  tried 
which  the  record  did  not  properly 
cause,  without  amending  the  plead- 
ings {ElUson  T.  Tales,  1  A.  &  E.  665). 
In  some  of  the  cases  decided  under 
the  former  statute,  the  principle  of 
the  present  enactment  was  acted 
upon  as  far  as  it  was  possible,  that 
that  the  real  question  in  ditpuie 
should  be  tried.  A  declaration  in 
trover  by  the  assignee  of  an  insolvent 
debtor,  claiming  a  conversion  in  the 
time  of  the  assignee,  was  allowed  to 
be  amended  at  the  trial,  by  alleging 
a  conversion  before  the  insolvency, 
the  real  question  to  be  tried  not  betng 
thereby  varied  {Norcut  v.  Mottram^ 
7  Scott.  176). 

(a)  This  does  not  refer  to  variance 
between  the  proof  and  pleading,  but 
to  matters  not  within  the  scope  of 
the  statute  of  Will.  4,  which  applies 
exclusively  to  such  variances  occurring 
in  the  course  of  trial.  The  body  of 
the  present  clause  refers  to  the  mat- 
ters contained  in  the  premises  of  the 
preamble,  and  not  to  variance,  as  to 
which  the  act  of  Will.  4  is  still  the 
primary  enactment,  enlarged,  how- 
ever, by  the  concluding  words  of  the 
present  clause. 

{b)  This  is  to  be  coupled  vrith,  as 
it  evidently  intends,  the  words  fol- 
lovring  the  next  sentence,  viz.,  the 
words  **at  aU  times:"  that  is  to  say, 
the  clause  enables  courts  or  judges  to 
amend  not  merely  at  nisiprius,  but  in 
court  or  at  chambers,  on  rules  or 
gummonset  expressly  for  that  pur* 


pose,  or  incidentally,  as  the  necessity 
may  arise  on  motions,  or  argaments 
of  rules.  Thus  in  Woody,  Copper 
Miners*  Company,  C.  P.,  Trin.  T. 
1854,  not  yet  reported  (sed  vide  23 
Law  J.,  C.  P.,  and  2  C.  L.  Rep. 
1730),  Bovill,  for  the  defendant,  ap- 
plied to  amend  ar^fuendo  on  demur- 
rer, and  although  Willes,  for  the 
plaintiff,  opposed  the  application,  it 
was  acceded  to,  and  the  plea  was 
then  taken  (by  consent)  as  amended. 

(c)  Coupling  these  words  with 
those  at  the  close  of  the  clause — 
"  and  all  such  amendments  as  may 
be  necessary  for  the  purpose  of  de- 
termining in  the  existing  suit  the 
real  question  in  controversy  between 
the  parties  shall  be  so  made" — it  is 
plain  that  the  clause,  although  nei- 
ther in  its  present  preamble  nor  pri- 
marily in  its  purview  does  it  apply 
to  variances  at  nisi  prius — does  so 
apply,  and  is  to  be  read  in  pari 
materia  with  the  section  in  the  sta- 
tute of  Will.  4 ;  as  to  which  vide 
supra  and  vide  the  statute  in  the 
Appendix. 

(d)  "  At  all  times,"  t.  e.  before  or 
after  verdict;  and  these  words  are 
overridden  by,  and  are  to  be  read  with 
the  previous  words,  "the  courts  and 
any  judge  thereof,  and  any  judge  sit- 
ting at  nisi  prius  ;"  so  that  not  only 
the  judge  who  tried  may  at  any  time 
during  or  after  the  trial,  but  the 
court  or  any  other  judge  at  any  time 
aftet  the  trial  may  amend.  It  has 
been  held  that  an  amendment  of  the 
nut  prius  record,  under  the  3  &  4 
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to  amend  all  defects  and  errors  in  any  proceeding 
in  ciyil  causes  (a),  whether  there  is  anything  in 


Will.  4,  c.  42,  s.  23,  must  be  made 
during  the  trial  and  before  Terdict ; 
and  the  judge  cannot  give  the  party 
power  to  amend  on  a  future  day 
{Brashier  v.  Jackson,  6  Mee.  &  W. 
549 ;  8  Dowl.  P.  C.  784).  And  ge- 
nerally it  is  a  rule  at  nm  prhu  that 
all  objections  to  the  form  of  the  de- 
claration ought  to  be  taken  at  the 
close  of  the  plaintiff's  case,  in  order 
to  give  him  an  opportunity  of  apply- 
ing for  leave  to  amend ;  and  if  this 
course  be  not  followed,  the  court  in 
banc  will  not  afterwards  entertain 
the  objection  {Palmer  y.  Grand 
Junction  Railway  Company,  3  Jur. 
559 ;  4  Mee.  &  W.  749 ;  7  Dowl.  P. 
C.  232).  Where  a  variance  occurred 
at  the  trial  of  a  replevin  in  the 
terms  of  the  tenancy  Ifud  and  proved, 
and  the  judge  at  nisi  prius  refused 
to  amend,  but  directed  the  jury  to 
find  the  facts  specially,  the  court  had 
no  power,  under  the  act  of  Will.  4, 
to  give  judgment  according  to  the 
justice  of  the  case,  if  the  opposite 
party  might  have  been  prejudiced 
by  the  misstatement  {Knight  ▼. 
M'DowaU,  4  Per.  &  D.  168).  An 
application  to  the  court  to  amend 
pleadings  does  not  fall  within  the  rule 
respecting  the  setting  aside  proceed- 
ings for  irregularity,  with  regard  to 
the  promptness  of  the  appUcation 
{Welsh  or  Welch  y.  Hall,  9  Mee.  & 
W.  14;  1  Dowl.  N.  S.  305)  There- 
fore, where  in  an  action  by  indorsee 
against  acceptor  of  bill  of  exchange, 
the  defendant  pleaded  the  plaintiff's 
discharge  under  the  Insolvent  Act, 
alleging  that  his  effects  vested  in  the 
assignee  by  his  assignment  by  deed, 
instead  of  by  order,  under  1^2 
Vict.  c.  110.  s.  37 ;  and  the  plaintiff 
took  issue  on  the  assignment  by  deed, 
and  gave  notice  of  tnal  for  the  15th* 


On  Tuesday,  the  8th,  a  summons 
was  taken  out  to  amend  the  plea, 
which  was  heard  on  the  following 
Tuesday,  when  the  application  was 
refused.  On  Saturday,  the  19tb,  a 
similar  application  was  made  to  the 
court.  Held,  that  the  application 
was  not  too  late  (t^.).  Under  the 
present  enactment  it  has  been  held 
that  a  judge  at  ni»i  prius  can,  after 
amending  the  record,  re-amend, 
even  though,  upon  the  first  .amend- 
ment in  the  declaration,  be  allowed 
a  plea  to  be  added,  on  which  the  evi- 
dence has  been  heard,  and  which 
the  re-amendment  rendered  useless 
{Morgan  v.  PHe,  2  C.  L.  Rep.  696), 
(a)  This  section  applies  to  writs, 
verdicts,  posteas,  judgments,  and 
other  proceedings,  as  well  as  plead- 
ings. Under  this  section,  the  court 
has  amended  an  indorsement  on  a 
pluries  writ  of  summons,  issued 
more  than  five  months  before  the 
act  passed,  by  altering  the  date  of 
the  first  writ  to  its  true  date,  in  order 
to  save  the  Statute  of  limitations ; 
but  the  court  refused  to  make  a 
similar  amendment  in  the  copy  of 
the  pluries  served  {Cornish  v«  Boek» 
ing,  22  Law  J.,  Q.  B.  142).  The 
power  of  amendment  will  be  invalu- 
able in  some  cases,  like  Mmb^  v. 
DarmeU,  12  Mee.  &  W.  830,  where, 
on  a  good  and  bad  count,  with 
general  averment  of  damages,  the 
court,  before  the  act,  must  have 
awarded  a  venire  de  nowi.  So  in 
cases  like  Galioway  v.  Jackson,  3 
M.  &  6.  960,  where  judgment  was 
arrested  for  a  mere  clerical  error. 
Where  the  court  can  see  clearly  how 
the  truth  was,  from  judge's  notes  or 
otherwise,  the  amendment  will  be 
made;  otherwise  the  course  pre- 
scribed by  section  143  must  be  fol- 
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writing  to  amend  by  or  not  (a),  and  whether  the 
defect  or  error  be  that  of  the  party  applying  to 
amend  or  not ;  and  all  such  amendments  may  be 
made  with  or  without  costs  {h),  and  upon  such 


lowed,  as  in  cases  like  Cripp*  y. 
Davies,  12  Mee.  &  W.  159 ;  Ireland 
V.  Harrii,  14  Mee.  &  W.  432,  where 
there  was  an  omission  of  an  allega* 
tion,  held  substantial  and  essential. 
Of  course,  in  cases  of  good  and  bad 
counts  and  general  damages,  the 
power  of  amendment  cannot  be 
exercised,  except  where  it  is  clear 
from  the  notes  of  the  judge,  that  the 
jury  could  not  possibly  have  found 
on  the  bad  count,  and  it  was  a  mere 
mistake  on  entry  of  the  verdict  (see 
Grout  V.  Grazier,  1  D.  N.  S.  58). 
It  is  doubtful  whether  the  power 
could  be  applied  in  cases  like 
Bentley  y.  Fleming,  3  D.  &  L.  23, 

1  C.  B.  479,  where  the  associate  by 
mistake  omitted  to  take  the  verdict 
on  each  of  the  issues.  See,  as  to 
amending  postea,  Doe  d.  Harley  v. 
Preston,  16  Law  J.,  Q.  B.  337 ;  5 
D.  &  L.  17.  The  court  had  no  power 
before  the  act  to  amend  a  postea  or 
renew  an  amendment  made  in  it  by 
the  judge  {Daintry  v.  Brocklehurst, 
18  Law  J.,  Ex.  347);  where  the 
finding  of  the  jury  on  two  breaches 
of  covenant  was  manifestly  inconsis- 
tent as  appeal  by  the  postea,  the 
judge  might  before  the  act  Amend 
from  his  notes  or  recollection,'  after 
judgment  entered  and  error  brought 
and  argued  {Bo*joers  v.  Nixon,  in 
error,  18  Law  J.,  Q.  B.  41 ;  see 
Warns  ▼.  Goddard,  3  Se.  N.  R.  295; 

2  M.  &  G.  912). 

As  to  Entry  of  Verdict.-^ln  an 
action  for  breach  of  charter-party, 
three  breaches  were  assigned  in  the 
declaration,  and  the  plaintiffs  ob- 
tained a  general  verdict.  The  court 
awarded  a  venire  de  novo,  on  the 


ground  that  one  of  the  breaches  was 
Ul  assigned.  Qiusre,  whether  it  was 
competent  to  the  judge  who  tried 
the  cause  afterwards  to  amend  the 
postea,  by  confining  the  verdict  to 
the  issues  raised  on  the  two  breaches 
(Gould  V,  Oliver,  2  Sc.  N.  R.  636). 
The  declaration  contained  counts, 
1st,  for  139/.,  stated  to  be  due  on  a 
judgment ;  2nd,  for  1 80/.  rent  on  the 
first  count;  the  pleadings  led  to  an 
issue  in  law.  To  the  second  the 
defendant  pleaded  part  payment, 
and  issue  being  joined  on  that  alle- 
gation, a  jury  was  empanelled  to  try 
it,  and  to  assess  contingent  damages 
on  the  issue  in  law.  On  the  second 
issue  there  appeared  to  be  a  balance 
of  106/.  due  to  the  plaintiff!  The 
jury  found  a  general  verdict  for 
139/.  Afterwards  the  issue  in  law 
was  decided  in  favour  of  the  de- 
fendant :  held,  that  the  judge  might 
amend  the  verdict  by  his  notes,  and 
direct  it  to  be  entered  for  the  plain- 
tiff, on  the  second  count  only,  for 
106/.  (Ferguson  v.  Mahon,  11  Ad, 
&  E.  179). 

(a)  See,  as  to  variances  from 
written  instruments,  9  Geo.  4,  c.  15, 
which,  however,  although  not  in 
terms  repealed  by  the  present' a^t;  is 
substantially  so,  the  present  larger 
enactment  being  substituted  for  it, 
that  only  authorising  amendments 
"  not  material  to  the  merits;"  as  to 
which  vide  cases  cited  suprh,  note  (a). 

(b)  They  might  be  so  made  before 
the  statute,  so  far  as  authorized  to 
be  made  at  all  ( Wall  v.  Lyon,  9  B. 
N.  C.  400;  Tomlinson  v.  Bolland, 
4  qf.  B.  512). 
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tenns  as  to  the  court  or  judge  may  seem  fit  (a)  7 
and  all  such  amendments  as  may  be  necessary  for 
the  purpose  of  determining  in  the  existing  suit  the 
real  question  in  controversy  {h)  between  the  parties 
shall  be  so  made  (c). 


(a)  As  to  termsy  see  cases  cited 
postt  note  {Jb)» 

(b)  It  seems  clear  that  any 
amendment  will  be  made  in  a  matter, 
the  entire  omission  of  which  would 
only  have  made  the  pleading  bad  on 
special  demurrer ;  for  even  before  the 
act  an  amendment  could  not  after- 
wards be  objected  to,  because  it 
made  the  pleading  bad  on  special 
demurrer  (Bury  Y,Blogg,  18  Law  J., 
Q.  B.  57).  Declaration  that  in  con- 
sideration plaintiff  would  execute 
indenture  bearing  date,  &c.,  and 
purporting  to  be  made  between,  &c. 
[stating  parties] ,  and  thereby  release 
A.  from  a  debt,  defendant  agreed  to 
pay  debt;  averment,  that  plaintiff 
did  execute  deed,  and  thereby  re- 
leased A. ;  issue,  that  plaintiff  did  not 
execute  deed  and  thereby  release  A. 
modo  etformd.  Evidence  that  plain- 
tiff executed  an  indenture,  bear- 
ing date,  &c.  [not  stating  between 
what  parties]  and  thereby  did  release 
A.  Amendment  at  nisi  pritu  by 
striking  out  of  declaration  parties  to 
indenture,    correct.      Omission    of 


parties  in  description  of  indenture 
not  ground  of  special  demurrer 
{HasseU  v.  Cole,  18  Law  J.,  Q.  B. 
257  ;  13  Jur.  630).  The  most 
recent  cases  under  the  act  of  Will. 
4,  were  Addington  v.  Major ,  10  C. 
B.  576  ;  Jones  v.  HtUchinson,  10  C. 
B.  511 ;  Lucae  v.  Beak,  lb,  739; 
Bowers  v.  Nia;on,  11  Q.  B.  348; 
Daintry  v.  Brocklebank,  3  Ex.  96. 
It  was  held  that  a  judge  at  nisiprius 
ought  not  to  amend  a  pleading,  if 
the  effect  of  the  amendment  would 
be  to  render  the  pleading  demurrable 
(Evans  v.  Powis,  1  Ex.  Rep.  601 ; 
Jur.  Dig.  1848,  p.  7).  It  was  not, 
however,  an  objection  sufficient  to 
prevent  a  judge  at  nisi  prius  from 
amending  a  declaration^  that  the 
defendant  may  be  thereby  deprived 
of  the  means  of  moving  in  arrest 
of  judgment  (lb.).  Under  the  pre- 
sent act,  it  has  been  said  that  the 
court  could,  if  they  thought  fit,  give 
the  opposite  party  leave  to  demur, 
even  aifter  verdict,  per  Jervis,  J., 

Wilkins   v.   Reed,    2    C.  L.  Rep. 

796.    But  on  the  other   hand,  it 


(e)  The  Common  Law  Procedure 
Act  of  1854,  8.  96,  adds:  <"  If  duly 
appUed  for ;''  h\iiisemble,  those  words 
make  no  difference,  as  they  cannot 
affect  the  previous  words,  **  at  all 
times.''  The  question  has  not  yet 
been  determined  whether  if  the 
judge  refiues  to  amend,  his  discretion 
can  be  reviewed.  It  was  argued  in 
a  case  of  Lewis  v.  Clifton,  C.  P., 
but  the  court  postponed  their  judg- 
ment, and  before  they  gave  it  the 


case  was  settled.  The  majority  of 
the  court  appeared  to  be  (^  opinion 
that  they  possessed  the  power  of 
reviewing  the  judge's  decision,  and 
Jervis,  C.  J.,  in  a  subsequent  case,  in 
which  the  same  point  was  discussed, 
but  not  decided,  cited  an  unreported 
case  (Bridges  v.  Gay,  in  Q.  B.,  L. 
T.  7),  in  which  that  court  bad 
decided  it  in  the  affirmative.  (See 
Wilkin  V.  Reed,  reported  by  the 
editor,  2  N.  C.  L.  R^.  800). 
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Fower  to  Judge  to  make  Bules  and  frame  Writs  and 


And  in  order  to  enable  the  courts  and  judges  to 
carry  this  act  thoroughly  into  effect,  and  to  enable 


would  be  no  objection  to  an  amend- 
ment that  it  deprived  a  party  of  a 
power  to  denrar,   he  might  have 
exerdaed  before  or  at  the  time  of 
pleading  (Buekbmd  v.  Joknton^  lb,, 
cited  post).    An  instance   of  this 
class  of  cases,  in  which  under  the 
act  of  Will.  4  the  amendment  would 
have  been  refused,  but  under  this  act 
will  be  allowed,  is  a  case  in  which 
the  right  kind  of  canse  of  action  or 
defence  is  stated ;  as  a  bill  given  in 
satisfaction  of  the  cause  of  action, 
but  the  wrong  ground  of  defence, 
the  bill  having  been  given  in  satis* 
faction  not  of  the  cause  of  action, 
but  of  a  note  which  was  given  in 
satisfaction  of  it  {David  v.  Preece, 
5  Q.  B.  440 ;  see  also  Richards  v. 
Bktck,  Jb,  C.  P.  15;  QuU  v.  Lind^ 
«ay,  18  Law  J.,  Ex.  354;  Meniaffe 
y.  Reads,  7  C.  B.  139).    There  is 
mere  question  as  to  how  far  such 
amendments  would  be  allowed,  as 
tended  to  raise  new  issues  of  hct,  or 
adding  counts  or  pleu.    In  Mitchell 
V.  Crssweller,  22  Law  J.,  C.  P.  100, 
the  court  questioned  whether  they 
could   add   a   traverse.     And  see 
Chamley  v.  Orwtdp,  2  N.  C.  L. 
Rep.  852,  and  note  of  the  reporter, 
the  editor  citing  a  case  in  which 
Erie  J.  refused  to  add  a  replica- 
tion.   Even  a  new  count  might  be 
added  under  the  act  of  Will.  4,  if  it 
did  not  substantially  alter  the  ques- 
tion to  be  tried.    A.  contracted  with 
B.  '*  to  build  a  steam  engine  of  one 
hundred  horse  power  for  the  sum  of 
2500/.,  to  be  completed  and  fixed'' 
by  a  certain  time.    The  engine  was 
intended  for  the  purpose  of  pumping 


a   mine,    and   was    composed    of 
various  parts,  which  were  made  at 
N.'s  fsctory,  and  conveyed  thence, 
and  set  up  at  different  times  at  B.'s 
colliery,  until  the  engine  was  com- 
pleted.   A.  sued  B.  for  the  price, 
and  in  an  indebitatus  count  claimed 
3000/.  "  for  the  price  and  value  of  a 
main  engine  and  other  goods  sold 
and  delivered  by  him  to  B.  :**  held, 
that  the  price  agreed  upon  could  not 
be  recovered  under  this  count,  but 
that  the  proper  form  of  count  would 
have    b^n    either  for  work    and 
labour  and  materials,  or  for  erecting 
and  constructing  an  engine.    Held, 
also,  that  the  judge  at  the  trial  might 
have  amended  the  record  by  inserting 
such  a  count  {Clarke  v.  Bulmer,  12 
Law  J.,  N.  S.  463  ;  11  Mee.  &  W. 
243.     An  amendment  at   a   trial 
ought  only  to  be  made  for  the  pur- 
pose of  determining  the  real  mat- 
ter   in   controversy    between    the 
parties    **  before    the    trial,"    and 
not  any  question  which  may  arise 
in   the   course   of  the   trial,  and 
which  does  not  appear   ever   be- 
fore  to  have  been  in  controversy 
between  the  parties  in  the  course 
of  the  action.    Whether  the  matter 
was  so  in  controversy  is  a  quest 
tion    of  fact,  to   be   decided    by 
the  judge  at  the  trial;  and  qwgrs, 
whether,    supposing     he     refiues 
amendment,  the  court  can  review 
his  decision,  as  it  can  if  he  make  the 
amendment.    Whether  the  amend- 
ment would  be  necessary  or  mate* 
rial  is  question  of  law;  and  though 
the    court    will    not   disallow  an 
amendment  merely  because  it  makes 
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them  from  time  to  time  to  make  rules  and  regula* 
tions  and  to  frame  writs  and,  proceedings  for  that 
purpose,  be  it  enacted  as  follows : — 


a  pleading  demurrable,  flie  amend- 
ment will  not  be  alloved  if  it  be 
left  doubtful  whether  the  (heading 
were  proved  in  fact,  or  is  bad  in  law. 
In  an  action  for  falsely  recommend* 
ing  a  clerk,  the  declaratioB  charged 
that  the  defendants  falsely  and 
fraudulently  represented  to  the 
plaintiff  that  the  reason  for  having 
dismissed  the  cleric  from  their  own 
employ  was  the  decline  of  Irasiness, 
and  recommending  the  plaintiff  to 
try  him;  whereas  in  truth  the 
reason  was  that  he  had  been  guilty 
of  dishonesty,  and  the  defendants 
fraudulently  concealed  the  fact  that 
the  derk  had  been  guilty  of  dis- 
honesty. At  the  triid  it  appeared 
that  the  reason  of  the  dismissal  had 
been  what  the  defendants  had 
alleged,  but  that  the  derk  had  been 
some  month  before  guilty  of  a  dis- 
honesty, which  they  bad  overlooked. 
The  judge  refused  to  amend,  by 
striking  out  the  allegation  of  false 
fepresentation,  and  confining  the 
declaration  to  the  charge  of  falsely 
and  fraudulently  suppressing  the  fact 
that  the  clerk  had  been  guilty  of 
^lishonesty,  and  nonsuited  the  plain- 
tiff: held,  1st,  that  there  was  no  evi- 
dence on  the  original  dechovtion  ; 
2nd,  that  the  declaration  as  proposed 
to  be  amended  would  either  be  bad  in 
law,  as  not  alleging  a  fitmdvleni 
suppression  of  the  fact,  or  would 
not  be  proved  in  fact,  as  there  was 
no  evidence  that  it  vras  fraudulent; 
and,  apart  from  fraud,  there  would 
be  no  right  of  action,  as  there  was 
Ao  dnty  on  the  defendant  to  disdoae 
the  fact;  3rd,  that  therefore  the 
amendment  was  rightly  refused. 
QiMrre,  whether  supposing  the  court 


held  otherwise  they  could  have  re- 
viewed the  decision  of  the  judge 
(Wilkmy.Meed,2ii,  C.L.Rep.796}. 
An  amendment  at  a  trial  will  not  be 
disallowed,  or  allowed  only  on  cost« 
of  trial,  merely  becanse  the  opposite 
party  went  down  relying  on  a  plead<* 
ing  not  being  proveablct  if  the  vari* 
ance  be  not  substantial,  and  is  ne* 
oessary  to  determine  the  real  ques* 
tion  in  controversy ;  for  the  parties 
ought  to  contemplate  the  making  of 
snch  amendments  as  are  necessary 
for  that  purpose.  In  an  action  it 
trover,  the  plaintiff  having  recovered 
100/.  against  A.  for  the  conversion 
of  goods,  the  conversion  having  been 
inside,  in  which  A.  was  concerned 
with  B.,  but  of  which  B.  alone 
received  the  proceeds,  and  the 
fdaintiff  then  sued  B.  for  money  bad 
and  received  for  the  proceeds,  vrhidi 
Mionnted  to  150/. ;  plea,  the  former 
recovery,  alleging  a  joint  receipt  of 
the  money,  and  not  alleging  that  the 
money  was  the  produce  of  the  con- 
version, and  that  the  conversion  was 
by  sale  of  the  goods :  held,  1st,  that 
the  plea  might  be  lonended  at  the 
trial  by  onitting  the  former  of  tbcae 
averments,  and  inserting  the  latter; 
&d,  that  the  plea  was  good,  and  that 
it  barred  the  action  in  ioto.  Qurn^^ 
whether  the  former  recovery  dianged 
the  property  in  the  goods  by  relation 
from  ^e  time  of  the  conversion. 
Sembie,  per  Jervis,  €.  J.,  that  it 
did  (Buckktnd  v.  Jehnnm,  12  C. 
B.  R.  784).  In  an  action  on  any 
instrument,  negotiable  or  unnegoti- 
able,  its  production  cannot  be  called 
for  under  a  plea  denying  the  making 
of  lit  if  it  be  shown  to  have  been 
lost»  so  aa  to  admit  secondary  evi. 
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CCXXIII.  It  shall  be  lawful  for  the  judges  of  Oenenu 
the  ssid  courts,  or  any  eight  or  more  of  them,  of  bJ^^^V 
whom  the  chiefs  of  each  of  the  said  courts  shall  be  thejud^ 
three,  from  time  to  time  to  make  all  such  general  Jfi*.^*      * 
rules  and  orders  for  the  effectual  execution  of  this 
act,  and  of  the  intention  and  object  hereof  (a),  and 
for  fixing  the  costs  to  be  allowed  for  and  in  respect  , 
of  the  matters  herein  contained,  and  the  perform- 
ance thereof^  and  for  apportioning  the  costs  of 
issues,  and  for  the  purpose  of  enforcing  uniformity 
of  practice  in  the  allowance  of  costs  in  the  said 
courts,  and  of  insuring  as  far  as  may  be  practicable 
an  equal  division  of  the  business  of  taxation  amongst 
the  masters  of  the  said  courts,  as  in  their  judgment 
shall  be  necessary  or  proper,  and  for  that  purpose 
to  meet  from  time  to  time  as  occasion  may  require  l 
and  it  shall  further  be  lawful  for  the  judges  of  the- 
said  courts,  or  any  eight  or  more  of  them,  of  whom^ 
the  chiefs  of  each  of  the  said  courts  shall  be  three, 
from  time  to  time  to  exercise  all  the  powers  and 


dence  o(  ito  terms.  If  it  be  any 
defence  that  the  plaintiff  is  not 
holder  of  it  at  the  time  of  action, 
inch  a  defence  can  only  be  raised 
under  a  plea  alleging  that  fact. 
QtMertf,  whether  in  the  case  of  aa 
Qonegotiable  instrument,  it  would  be 
any  defence.  In  an  action  on  a  pro- 
missory note  not  negotiable :  pleas, 
Ist,  turn  fecit;  and  2nd,  a  special 
plea  that  the  plaintiff,  on  certain 
terms,  agreed  to  relinquish  all  claim 
OB  the  notes  averring  performance  of 
the  agreement,  and  that  in.pursuance 
thereof  the  note  was  destroyed,  and 
the  aarae  thereupon  satisfied  and 
discharged  r  held,  1st,  that  the  evi- 
dence showing  the  note  to  have  been 
lost,  secondary  evidence  of  it  was 
allowable  on  the  first  issue ;  2nd,  that 
assuming  the  plaintiff  could  not 
recover  unless  he  were  the  holder  of 
it,  that  defence  was  not  admissible 


under  the  first  plea;  3rd,  that  the  third 
plea  was  not  amendabb  by  striking 
out  the  former  part  of  it,  and  re- 
taining only  the  latter  allegation,  as 
it  formed  an  entire  defence,  and  the 
amendment  would  make  a  new  plea ; 
4th,  that  even  if  the  amendment 
might  have  been  admissible  at  the 
trisd,  although  the  court  had  a  dis- 
cretion to  allow  it  even  after  their 
yerdict,  they  could  not  do  so  in  a 
case  where  it  appeared  that  the 
defendant  was  aware  of  the  loss  of 
the  bill  before  pleading  (Chamley  v. 
Grundy,  C.  P.,  2  N.  C.  L.  Rep. 
822). 

(a)  This  would,  it  is  conceived, 
give  power  to  make  rules  altering  the 
terms  of  any  of  the  enactments  in 
the  act  in  furtherance  of  its  intention: 
Beet  per  Pollock,  C.  B.,  Rowberry  v. 
Moryan,  2  N.  C.  L.  Rep.  1039. 
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authority  given  to  them  by  an  act  of  parliament 
passed  in  the  session  of  parliament  held  in  the' 
thirteenth  and  fourteenth  years  of  the  reign  of  Her 

5 resent  Majesty,  intituled  *'  An  Act  to  enable  the 
udges  of  the  Common  Law  at  Westminster  to 
alter  the  Forms  of  Pleading  "(a),  with  respect  to 
any  matter  herein  contained  relative  to  practice  or 
pleading,  anything  in  this  act  to  the  contrary  not- 
withstanding (6)  ;  and  the  provisions  of  the  said 


{a)  Enacting  that  the  judges  of 
the  said  superior  courts,  or  any  eight 
or  more  of  them,  of  whom  the  chiefs 
of  each  of  the  said  courts  shall  be 
three,  shall  and  may,  by  any  rule 
or  order  to  be  from  time  to  time  by 
them  made  in  term  or  vacation,  at 
any  time  within  five  years  after  the 
passing  of  this  act,  make  such  alter- 
ations  in  the  mode  of  pleading  in 
the  Sfud  courts,  and  in  the  mode  of 
entering  and  transcribing  pleadings, 
judgments  and  other  proceedings  in 
actions  at  law,  and  in  the  time  and 
manner  of  objecting  to  errors  in 
pleadings  and  other  proceedings, 
and  in  the  mode  of  verifying  pleas 
and  obtaining  final  judgment  with- 
out trial  in  certain  cases,  and  such 
regulations  as  to  the  payment  of 
costs,  and  otherwise  for  carrying 
into  effect  the  said  alterations,  as  to 
them  may  seem  expedient ;  and  all 
such  rules,  orders,  or  regulations 
shall  be  laid  before  both  houses  of 
parliament,  if  parliament  be  then 
sitting,  immediately  upon  the  mak- 
ing of  the  same,  or  if  parliament  be 
not  sitting,  then  within  five  days 
after  the  next  meeting  thereof ;  and 
no  such  rule,  order,  or  regulation 
shall  have  effect  until  three  months 
after  the  same  shall  have  been  so 
laid  before  both  houses  of  parlia- 
ment :  and  any  rule,  order,  or  regu- 
lation so  made  shall,  from  and  after 


such  time  aforesaid,  be  binding  and 
obligatory  on  the  said  courts  and  all 
other  courts  of  common  law,  and  on 
all  courts  of  error  into  which  the 
judgments  of  the  said  courts  or  any 
of  them  shall  be  carried  by  any  writ 
of  error,  and  be  of  the  like  force  and 
effect  as  if  the  provisions  eontaii/ed 
therein  had  been  expressly  enacted 
by  parliament:  Provided  always, 
that  it  shall  be  lawful  for  the  queen's 
most  excellent  majesty,  by  any  pro- 
clamation inserted  in  the  London 
Gazette^  or  for  either  of  the  houses 
of  parliament  by  any  resolution 
passed  at  any  time  within  three 
months  next  after  such  rules,  orders, 
and  regulations  shall  have  been  laid 
before  parliament,  to  suspend  the 
whole  or  any  part  of  such  rules, 
orders,  or  regulations,  and  in  such 
case  the  whole,  or  such  part  thereof 
as  shall  be  so  suspended,  shall  not 
be  binding  aud  obligatory  on  the 
said  courts,  or  on  any  other  court  of 
common  law  or  court  of  error. 

{b)  If  there  were  any  doubt  as  to 
the  former  part  of  the  clause,  it  is 
apprehended  that  these  words  re« 
move  it,  and  make  it  plain,  that  the 
judges  under  the  act  referred  to  can 
make  rules  altering  the  enactments 
of  the  present  measure.  Any  other 
construction  indeed  would  make  the 
clause  nugatory  and  unnecessary,  for 
without  it  the  judges  could  make 
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last-mentioned,  act  as  to  the  roles,  orders,  or  regu* 
lations  made  in  pursuance  thereof  shall  be  held 
applicable  to  any  rules,  orders,  or  regulations  which 
snail  be  made  in  pursuance  of  this  act :  Provided 
that  nothing  herem  contained  shall  be  construed 
to  restrain  the  authority  or  limit  the  jurisdiction 
of  the  said  courts  or  the  judges  thereof  to  make 
rules  or  orders,  or  otherwise  to  regulate  and  dis- 
pose of  the  business  therein. 

CCXXIV.  Such  new  or  altered  writs  and  forms  New  forms 
of  proceedings  may  be  issued,  entered,  and  taken,  oth«rp?o^^ 
as  may  by  the  judges  of  the  said  courts,  or  any  ceedings. 
eight  or  more  of  them,  of  whom  the  chiefs  of  each 
of  the  said  courts  shall  be  three,  be  deemed  neces- 
sary or  expedient  for  giving  effect  to  the  provisions 
hereinbefore  contained,  and  in  such  forms  as  the 
judges  of  such  courts  respectively  shall  from  time 
to  time  think  fit  to  order;  and  such  writs  and  pro- 
ceedings shall  be  acted  upon  and  enforced  in  such 
and  the  same  manner  as  writs  and  proceedings  of 
the  said  courts  arQ  now  acted  upon  and  enforced, 
or  as  near  thereto  as  the  circumstances  of  the  case 
will  admit ;  and  any  existing  writ  or  proceeding, 
the  form  of  which  shall  be  in  any  manner  altered 
in  pursuance  of  this  act,  shall  nevertheless  be  of 
the  same  force  and  virtue  as  if  no  alteration  had 
been  made  therein,  except  so  far  as  the  effect 
thereof  may  be  varied  by  tnis  act. 

CCXXV .  It  shall  and  may  be  lawful  to  and  for  Rules  may 
the  judges  of  each  of  the  said  courts  from  time  to  ^h  oourt^ 
time  to  make  such  rules  and  orders  for  the  govern-  'or  govern- 
ment and  conduct  of  the  ministers  and  officers  of  ^Sers. 
their  respective  courts,  in  and  relating  to  the  dis- 
tribution and  performance  of  the  duties  and  busi- 
ness to  be  done  and  performed  in  the  execution  of 
this  act,  as  such  judges  may  think  fit  and  reason- 


rules  merely  in  conformity  with  those    hardly  be  required,  except  to  alter 
enactments,  and  the  enactments  are    or  interpret. 
80  minute  that  such  rules  would 
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able:  Provided  aXwtayBi  that  xto  additional  ^hi^ge^ 
he  thereby  imposed  on  the  suitors. 

Ijffhct  of  IftfuncUon. 

And  whereas  it  is  expedient  that  injunctions  and 
orders  to  stay  proceedings  should  be  rendered  more 
effectual,  be  it  enacted  as  follows: — 
Injunctions  CCXXVI.  In  case  any  action,  suit,  or  proceed? 
to  stay^pro-  ^S  ^  ^W  ^^^^  0^  ^^  or  equity  shall  oe  com- 
ceedings  to  menced,  sued,  or  prosecuted,  in  disobedience  of  and 
cmc^ffeot!"  contrary  to  any  writ  of  injunction,  rule,  or  order  of 
either  of  the  superior  courts  of  law  or  equity  at 
Westminster,  or  of  anjr  judge  thereof,  in  any  other 
court  than  that  by  or  in  which  such  injunction  may 
have  been  issued,  or  rule  or  order  made,  upon  the 
production  to  any  such  other  court  or  judge  thereof 
of  such  writ  of  injunction,  rule,  or  order,  the  said 
other  court  (in  which  such  action,  suit,  or  proceed- 
ing may  be  commenced,  prosecuted,  or  taken),  or 
any  judge  thereof,  shall  stay  all  further  proceedings 
contrary  to  any  such  injunction,  rule,  or  order ;  and 
thenceforth  all  further  and  subsequent  proceedings 
shall  be  utterly  null  and  void  to  all  intents  and 
purposes:  Provided  always,  that  nothing  herein 
contained  shall  be  held  to  diminish,  alter,  abridg;e, 
or  vary  the  liabiKty  of  any  person  or  persons  com- 
mencing, suing,  or  prosecuting  any  sucli  action^ 
suit,  or  proceeding,  contrary  to  any  injunction,  rule, 
or  order  of  either  of  the  courts  aforesaid,  to  any 
attachment,  punishment,  or  other  proceeding  to 
which  any  such  person  or  persons  are,  may,  or  shall 
be  liable  in  cases  of  contempt  of  either  of  the  courts, 
aforesaid,  in  regard  to  the  commencing,  suing,  or 
prosecuting  such  action,  suit,  or  proceeding  (a), 

(a)  So  little  do  the  courts  of  law  parties  from  raising  questions  differ- 
recognise  equitable  jurisdietion  at  «nt  from  those  direeted  to  foe  de- 
all,  in  opposition  to  their  own,  that  cided  by  the  Court  of  Chancery,  and 
even  where  an  action  is  brought  by  the  raising  of  which  is  in  violation 
order  of  the  Court  of  Chancery,  the  of  an  agreement  between  the  par* 
court  of  law  will  not  prevent  the  ties  {Bennett  ▼.  Smitht  13  Mee.  &, 
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And  be  it  enaeted  aa  follows : 

CCXXVII.  In  the  construction  of  this  act  the  inteiweta- 
word  **  court  *'  shall  be  understood  to  mean  any  one  t^mi. 
of  the  superior  courts  of  common  law  at  Westmin- 
ster in  which  any  action  is  brought ;  and  the  word 
"judge  "  shall  be  understood  to  mean  a  judge  or 
baron  of  any  of  the  said  courts;  and  the  word 
**  master  "  shall  be  understood  to  mean  a  master  of 
any  of  the  said  courts ;  and  the  word  "  action"  shaU 
be  understood  to  mean  any  personal  action  brought 
by  writ  of  summons  in  {^  of  the  said  courts ;  and 
no  part  of  the  United  !^ingdom  of  Great  Britain 
and  Ireland^  nor  the  islands  of  Mao,  Guernsey, 
Jersey,  Aldemey»  or  Sark,  nor  any  islands  adjacent 
to  any  of  them,  being  part  of  the  dominions  of  Her 
Majesty,  shall  be  deemed  to  be  "  beyond  the  seas  " 
within  the  meanin^^  of  this  act :  And  wherever  in 
this  act,  in  describmg  or  referring  to  any  person  or 
party,  matter  or  thing,  any  word  importing  the  sin- 
gular  number  or  masculine  gender  is  used,  the  same 
shall  be  understood  to  include  and  shall  be  appli-* 
cable  to  several  persons  and  parties  as  well  as  one 

Eerson  or  party,  and  females  as  well  as  males,  and 
odies  corporate  as  well  as  individuals,  and  several 
matters  and  things  as  well  as  one  matter  or  thing, 
unless  it  otherwise  be  provided,  or  there  be  some- 
thing in  the  subject  or  context  repugnant  to  such 
construction.* 

CCXXVIII.  It  shall  be  lawful  for  Her  Majesty  Her  Majesty 
from  time  to  time,  by  an  order  in  council,  to  direct  3f  ©MMurt 
that  all  or  any  part  of  the  provisions  of  this  act,  or  <>'*W8  a^ 
of  the  rules  to  be  made  in  pursuance  thereof  shall  ^  **^"  ^ 

W.  552).  But  such  an  agreement,  the  injunction  is  dissoNed,  plaintiff 
or  one  to  dismiss  a  bill  out  of  Chan-  is  at  liberty  to  try  without  fresh  no- 
eery,  entered  into  by  the  parties  in  tice  of  trial,  although  several  terms 
the  suit  at  the  trial  of  an  action  at  have  elapsed  since  the  time  at  which 
law  and  made  a  rule  of  such  court,  the  cause  would  otherwise  have 
can  be  enforced  either  by  the  court  been  tried  (Darlington  Raiivfay  Com* 
oi  law  by  attachment  for  contempt,  pany  v.  Fox,  6  Ex.  129 ;  Doe  d. 
or  by  the  Court  of  Chancery  {Teb*  Beaufoy  v.  Boe,  2  Sc.  N.  R.  548). 
bott  T.  Patter,  4  Hare,  164).    If  Vide  act  of  1854,  secU.  83,  84. 
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any  ooart  of 
record. 


Certain  of 
the  provi- 
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Act  to  ex- 
tend and 
apply  to  the 
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Common 
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Lancaster 
and  the 
Court  of 
Pleas  at 
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apply  to  all  or  any  court;  or  courts  of  record  in 
England  or  Wales,  and  within  one  month  after  such 
order  shall  have  been  made  and  published  in  the 
London  Oazette  such  provisions  and  rules  respee^ 
tively  shall  extend  and  apply  in  manner  directed 
by  such  order ;  and  anj  such  order  may  be  in  like 
manner  from  lame  to  time  altered  or  annulled. 

CCXXIX.  And  whereas  it  is  ^qiedienc  to  appl^ 
the  provisions  of  this  act,  with  the  requisite  modi- 
fications, to  the  superior  courts  of  the  counties 
palatine  of  Lancaster  and  Durham  respectively! 
All  the  enactments  and  provisions  of  this  act  with 
respect  to  writs  for  the  commencement  of  personal 
actions,  except  such  as  relate  to  the  teste  thereof  in 
the  name  of  a  judge,  to  concurrent  writs,  and  to  the 
service  of  writs  elsewhere  than  in  the  counties 
palatine  of  Lancaster  and  Durham  respectively, 
and  proceedings  against  parties  residing  out  of  the 
jurisdiction  of  the  said  courts ;  and  all  the  provi- 
sions of  this  act  with  respect  to  the  appeanmce  of 
the  defendant  and  proceedings  of  the  plaintiff  in 
default  of  appearance;  and  with  respect  to  the 
joinder  of  parties  to  actions  and  joinder  of  causes  of 
action ;  and  with  respect  to  the  determination  of 
questions  raised  by  consent  of  the  parties  without 
pleading;  and  with  respect  to  the  language  and 
form  of  pleadings,  and  provisions  as  to  pleadings, 
profert,  oyer,  setting  out  of  documents ;  and  with 
regard  to  the  time  and  manner  of  declaring ;  and 
as  to  pleas  and  subsequent  pleadings,  and  incident 
thereto ;  and  examples  and  forms  of  pleading  and 
causes  of  action ;  and  with  respect  to  judgment  by 
default,  and  the  mode  of  ascertaining  the  amount 
to  be  recovered  thereupon  and  incident  thereto; 
and  all  the  provisions  of  this  act  with  respect  to 
juries  and  jury  process ;  and  with  respect  to  the 
admission  of  documents ;  and  with  respect  to  the 
expenses  of  execution  and  the  remaining  in  force 
and  renewal  of  execution,  the  discharging  of  parties 
from  execution,  and  charging  in  execution  persona 
in  prison ;  and  with  respect  to  proceedings  for  the 
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iwviTal  of  judgment  and  other  proceedings  br  and 
against  persons  not  parties  to  the  record ;  ana  with 
respect  to  the  effect  of  death,  marriage,  and  bank* 
ra^7  npon  the  proceedings  in  an  action;  and 
with  respect  to  the  proceedings  npon  motions  to 
arrest  the  judgment  and  for  judgment  non  obstante 
veredicto ;  and  with  respect  to  proceeding  in  error 
subject  to  the  proviso  nereinaiter  contamed ;  and 
all  the  provisions  of  this  act  with  respect  to  the 
action  of  ejectment,  and  incident  thereto ;  and  with 
respect  to  the  power  of  amendment  by  courts  and 
the  judges  thereof,  shall  extend  and  apply  to  the 
court  of  comihon  pleas  at  Lancaster  and  the  court 
of  pleas  at  Durham,  and  actions  and  proceedings 
therein  respectively. 

CCXXX.  All  the  powers  given  by  this  act  to  the  Powers 
judges  of  the  said  superior  courts  at  Westminster  thls^Acfto 
to  make  rules  and  regulations  for  the  execution  of  the  judges 
this  act,  and  to  frame  writs  and  proceedings  forrior<M>wEr 
that  purpose ;  and  to  the  judges  of  the  said  respec-  ^e^to  SSte 
tive  courts  to  make  rules  or  orders  for  the  govern-  rules,  &c. 
ment  and  conduct  of  the  ministers   and  officers  f^J^^' 
thereof;  and  all  other  powers  by  this  act  giv©^  *o  J«<'^^ 
or  vested  in  the  judges  of  the  said  superior  courts  colnmoii  ^ 
at  Westminster  to  be  exercised  by  more  than  one  LSoaster 
of  them,  except  the  powers  and  authority  given  by  and  court 
the  said  act  of  parliament  passed  in  the  session  of  Jjjji^j^^ 
parliament  held  in  the  thirteenth  and  fourteenth  to  those 
years  of  the  reign  of  Her  present  Majesty,  intituled  ®°'*^* 
"  An  Act  to  enable  the  Judges  of  the  Courts  of 
Common  Law  at  Westminster  to  alter  the  Forms 
of  Pleading,"  shall  and  may  be  exercised  by  the 
respective  judges  of  the  said  court  of  common  pleas 
at  Lancaster  and  court  of  pleas  at  Durham,  being 
judges  of  one  of  the  said  common  law  courts  at 
Westminster,  or  any  two  of  them,  with  respect  to 
the  said  court  of  common  pleas  at  Lancaster  and 
court  of  pleas  at  Durham  respectively,  and  the 
ministers  and  officers  thereof,  and  matters  and 
proceedings  therein,  within  the  jurisdiction  of  the 
same  couits  respectively;  and  all  powers  under 
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Darham; 


thi»  act  exercisable  hj  any  one  judge  of  the  superior 
courts  at  Westminster  shall  and  may  be  exercisable 
by  one  judge  of  the  said  superior  courts  of  the  said 
counties  palatine,  being  also  a  judge  of  one  of  the 
said  courts  at  Westminster,  as  to  matters  and  pro^- 
eeedings  in  the  said  superior  courts  in  the  saad 
countiespalatine. 
judsres  may     CCXxXI.  It  shall  and  may  be  lawful  to  and  for 
forappTy!*  *^®  j^^^g^s  of  each  of  the  said  courts  of  common 
ioffother     pleas  at  Lancaster  and  pleas  at  Durham,  being 
ofthi?A*ct  judges  of  one  of  the  superior  courts  at  Westminster, 
0)mmMi°^  or  any  two  of  them,  from  time  to  time  to  make 
Pleas  at      rules  and  orders  for  applying  any  of  the  other  pro* 
and^rt of  ^i^ns  of  this  act  to  the  said  respective  superior 
Pleas  at       courts  of  the  said  counties  palatine,  and  matters  and 
proceedings  therein  and  parties  thereto,  with  such 
modifications  and  alterations  with  reference  to  the 
constitution  and  peculiar  circumst^ices  of  such 
court,  as  they  may  think  fit  and  reasonable ;  and 
for  modifying  any  of  the  provisions  hereby  applied 
to  such  last-mentioned  courts  respectively  with  re- 
ference to  such  constitution  and  peculiar  eireum' 
stances ;  and  from  time  to  time  to  rescind,  amend, 
or  alter  such  rules  or  orders ;  and  that  such  rulea 
or  orders,  subject  to  such  power  of  rescission, 
amendment,  and  alteration,  shall  have  the  same 
force  as  if  the  same  were  made  by  and  embodied 
in  this  act. 

CCXXXII.  Provided  always.  That  all  the  provi- 
sions of  this  act  applicable  to  masters  of  the  said 
courts  at  Westminster  shall  apply  to  the  respective 
prothonotaries  of  the  court  of  common  pWs  at 
««„«wv-..^o  Lancaster  and  court  of  pleas  at  Durham,  and  their 
of  Court  of  respective  deputies,  who  may  singly  exercise,  with- 
neuaST  reference  to  matters  and  proceedings  in  the  last- 
Lancaster    mentioned  courts  respectively,  the  powers  hereby 

and  Court  of    .         .  *       i*  aaz  i.         i»j.i_ 

Pleas  at      given  to  any  one  or  more  of  the  masters  oi  the  supe- 
Sd^hSr     '^^'  courts  at  Westminster ;  and  that  such  respec- 
tive officers  shall  record  the  proceedings  of  trials  of 
causes  depending  in  the  said  respective  courts,  and 
draw  up  and  return  posteas  on  records  from  the 
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empenop  eoarte  at  Westminster,  tried  in  the  said 
counties  palatine  respectively,  and  officiate  at  the 
tn^}  of  such  causes  therein  as  heretofore. 

COXXXin.  Provided  also,  as  to  proceedings  in  As  to  pro- 
error,  that  the  court  of  Queen's  Bench  shall  still  be  ^jjf  «*  ^ 
ihe  court  of  error  from  the  said  court  of  common 
pleas  at  Lancaster  and  court  of  pleas  at  Durham ; 
and  that  it  shall  be  suf&cient  to  transmit  to  the 
said  court  of  Queen's  Bench  a  transcript  of  the  re- 
cord of  any  judgment  or  proceedings  in  those  courts 
on  which  error  is  alleged ;  and  that  the  judgment 
of  the  court  of  Queen's  Bench  thereon  shall  be 
certified  by  one  of  the  masters  of  the  said  court  of 
Queen^s  ij^nck  on  the  said  transcript,  or  by  rule  of 
court,  as  the  said  court  may  direct ;  and  that  there^ 
upon  such  judgment  shall  be  entered  on  the  original 
record  in  the  said  respective  courts  of  common  pleas 
at  Lancaster  and  pleas  at  Durham ;  and  such  fur- 
ther proceedings  as  may  be  necessary  thereon  shall 
be  awarded  hj  the  said  respective  courts,  subject  to 
the  right  of  either  party  to  allege  errors  in  the  said 
judgment  in  the  said  court  of  Queen's  Bench,  and 
proceed  thereon  as  provided  by  this  act  in  the 
case  of  errors  alleged  in  actions  depending  in  that 
court. 

CCXXXIV.  From  the  time  when  this  act  shall  Certain  pro- 
commence  and  take  effect  so  much  of  a  certain  act  I&*5J*w54, 
of  parliament  passed  in  the  fifth  year  of  the  reign  ®-^^»  55^^^ 
of  His  late  Majesty  King  William  the  Fourth,  in-  c.  i6,  re-  ' 
tituled  "  An  Act  for  improving  the  Practice  and  P«*i«i. 
Proceedings  in  the  Court  of  Common  Pleas  of  the 
County  Palatine  of  Lancaster,"  and  so  much  of  a 
certain  other  act  of  Parliament  passed  in  the  second 
year  of  the  reign  of  Her  present  Majesty,  intituled 
"  An  Act  for  improving  the  Practice  and  Proceed- 
ings of  the  Court  of  Pleas  of  the  County  Palatine  of 
Durham  and  Sadberge,"*  as  relate  to  the  duration 
of  writs ;  and  to  alias  and  pluries  writs,  and  to  the 
proceedings  necessary  for  making  the  first  writ  in 
any  action  available  to  prevent  the  operation  of  any 
statute  whereby  the  time  for  the  commencement  of 


Digitized  by 


Google 


806 


Short  title 
of  Act. 


Aot  not  to 
extend  to 
Ireland  or 
Scotland. 


THE  COMMON  LAW  PROCEDUBE  ACT  OP  1852. 

any  action  may  be  limited,  shall  be  repealed,  except 
so  far  as  may  De  necessair  for  supporting  any  writs 
that  have  been  issued  before  the  commencement  of 
this  act,  and  any  proceedings  taken  or  to  be  taken 
thereon ;  but  tliat  the  other  provisions  of  the  said 
last-mentioned  acts  of  parliunent,  so  far  as  the^ 
are  not  altered  by  or  inconsistent  with  the  provi* 
sions  of  this  act,  snail  remain  in  force. 

CGXXXY.  In  citing  this  act  in  any  instrument, 
document,  or  proceeding,  it  shall  be  sufficient  to 
use  the  expression ''  The  C!ommon  Law  Procedure 
Act,  1852/' 

GCXXXYI.  Nothing  in  this  act  shall  extend  to 
.  Ireland  or  Scotland,  except  in  the  cases  herein  spe- 
cially mentioned. 
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SCHEDULE  (A.)  referred  to  in  the  foregoing  Act. 
No.  1. 
Writ  where  the  Drfendant  resides  within  the  Jurisdiction. 
Victoria,  by  the  Grace  of  God,  ^c. 
To  C.  2>.  of  in  the  county  of 

We  command  you,  That  within  eight  days  after  the  service 
of  this  writ  on  yop,  inclusive  of  the  day  of  such  service,  you 
do  cause  an  appearance  to  be  entered  for  you  in  our  court  of 
in  an  action  at  the  suit  of  A,  B, ;  and  take 
notice,  that  in  default  of  your  so  doing  the  said  A,  B,  may 
proceed  therein  to  judgment  and  execution.    Witness,  Hfe'. 

Memartmdtim  to  be  subscribed  on  the  Writ, 

N.B. — This  writ  is  to  be  served  within  {Si»)  calendai 
months  from  the  date  thereof,  or,  if  renewed,  ixom 
the  date  of  such  renewal,  including  the  day  of  such 
date,  and  not  afterwards. 

Indorsement  to  be  made  on  the  Writ  btfore  Service  thereqf. 
This  writ  was  issued  by  E,  F.  of  attorney  for 

the  said  plaintiff,  or  this  writ  was  issued  in  person  by  A»  B,, 
who  resides  at  [mention  the  city,  town,  orpa» 

rish,  and  also  the  name  of  the  hamlet,  street,  and  number  qf 
the  house  oftheplaintHTs  residence,  if  any  such.] 

Indorsement  to  be  made  on  the  Writ  after  Service  thereqf. 
This  writ  was  served  by  X.  Y.  on  L.  M.  [the  defendant  or 
one  of  the  defendants],  on  Monday  the  day  of 

18    . 

(Signed)  X.  Y. 


No.  2. 

Writ  where  the  Defendant,  being  a  British  Subject,  resides 
out  qfthe  Jurisdiction, 

Victoria,  by  the  Grace  of  God,  8fc. 

To  C.  D.  of  in  the  county  of 

We  command  you.  That  within  \here  insert  a  sufieient 
number  qf  days  within  which  the  defendant  might  appear, 
with  rrference  to  the  distance  he  may  be  at  from  England] 
days  after  the  service  of  this  writ  on  you,  inclusive  of  the  day 
of  such  service,  you  do  cause  an  appearance  to  be  entered  fM 
you  in  our  conrt  of  in  an  action  at  the  suit  of 

A.  B. ;  and  take  notice,  that  in  default  of  your  so  doing  the 
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said  A,  B,  may,  by  leave  of  the  court  or  a  judge,  proceed 
therein  to  judgment  and  execution.    Witness,  ^c. 

Memorandum  to  be  eubacribed  on  the  Writ, 

N.B. — This  writ  is  to  be  served  within  (Sue)  calendar 
months  from  the  date  thereof,  or,  if  renewed,  from 
the  date  of  such  renewal,  indnding  the  day  of  such 
date,  and  not  afterwards. 

Jndoreement  to  be  made  on  the  writ  btfore  the  eervice 
thereof. 

This  writ  is  for  service  out  of  the  jurisdiction  of  the  court» 
md  was  issued  by  E,  F.  of  attorney  for  the  said 

plaintiff,  or  this  writ  was  issued  in  person  by  A,  B,,  who  re- 
sides at  [mention  the  city^  town^  or  parish,  and  also  the  name 
qf  the  hamlet,  street,  and  number  of  the  house  of  the  pkant^9 
residence,  if  any  such"]. 

The  indorsement  required  by  the  eighth  section  should  be 
made  on  this  writ,  but  should  allow  the  defendant  the  time 
Umitedfor  t^earance  to  pay  the  debt  and  costs. 


No.  3, 

Writ  where  the  Defendant,  not  being  a  British  Subfeet,  resides 

out  of  the  Jurisdiction. 
I  Victoria,  by  the  Grace  of  God,  ^. 

To  C.  D,,  late  of  in  the  county  of 

We  command  you,  That  within  [here  insert  a  swfficiewt 
number  of  days  within  which  the  defendant  might  appear^ 
with  reference  to  the  distance  he  may  be  at  from  England] 
days  after  notice  of  this  writ  is  served  on  you,  inclusive  of  the 
day  of  such  service,  you  do  cause  an  appearance  to  be  entered 
for  you  in  our  court  of  in  an  action  at  the  suit  of 

A,B,;  and  take  notice,  that  in  default  of  your  so  doing  the 
said  A.  B.  may,  by  leave  of  the  court  or  a  judge,  proceed 
therein  to  judgment  and  execution.    Witness,  ^c. 

Memorandum  to  be  subscribed  on  the  Writ, 

N.B. — Notice  of  this  writ  is  to  be  served  within  {Six) 

calendar  months  from  the  date  thereof,  including  the 

day  of  such  date,  and  not  afterwards. 
Indorsements  as  in  other  cases. 

Notice  of  the  foregoing  writ. 
To  G.  H„  late  of  [Brighton  in  the  county  of  Suseesf],  or 
BOW  residing  at  [Paris  in  France"], 

Take  notice,  That  A,  B,  of  in  the  county  of 

England,  has  commenced  an  action  at  law  against 
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you  C  D.  in  Her  Majesty's  court  of  Queen's  Bencb,  by  a 
ivrit  of  that  court,  dated  the  day  of 

A.  D.  18     ;  and  you  are  required  within  days  after 

the  receipt  of  this  notice,  inclusive  of  the  day  of  such  receipt» 
to  defend  the  said  action,  by  causing  an  appearance  to  be  en- 
tered for  you  in  the  said  court  to  the  said  action ;  and  in  de- 
fault of  your  so  doing  the  said  A.  B.  may,  by  leave  of  the  court 
or  a  judge,  proceed  thereon  to  judgment  and  execution. 

{Here  state  amount  qf  claim  as  required  by  eighth  section, 
but  allowing  the  drfendant  the  time  limited  for  appearance  to 
pay  debt  and  costs,"] 

(Signed)        A,  B.  of  ^c. 

or 
E,  F.  of  ^e. 

Attorney  for  A.  B^ 


No.  4. 
Special  Indorsement. 

\_After  the  indorsement  required  by  the  eighth  section  of 
this  Actf  this  special  indorsement  may  be  inserted.'] 
The  following  are  the  particulars  of  plaintiifs  claim : 

1849.— June  20.  Half  year's  rent  to  this  day     £   s.    d. 

of  house  and  premises  in 

Street,  Westmiuster     .        .        .    25  10    0 

Sept.  12.  Ten  sacks  of  flour  at  40«.  .    20    0    0 

Dec.  1.  Money  received  by  defendant    17    0    0 

62  10    0 
Paid         .        .        .    15    0    0 


Balance  due     .        .    47  10    0 
Or, 
To  butchers'  meat  supplied  between  the  1st  of  January 
1849andthelstof  January  1850     .        .        .        ^£52 
Paid 20 

Balance 32 

\_Ifany  account  has  been  delivered,  it  may  be  referred  to, 
with  its  date,  or  the  plaintiff"  may  give  swh  a  description  (f 
his  daim  as  in  a  particular  of  demand,  so  as  to  prevent  the 
necessity  of  an  application  for  Jurther  particulars,"] 
Or, 
50/.  Principal  and  interest  due  on  a  bond  dated  the 
day  of  conditioned  for  the  payment  of  lOOL 
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Or, 

£90  Principal  and  interest  due  on  a  covenant  contained  in 
a  deed  dated  the  day  of  to  pay  100^ 

and  interest. 

Or, 
A  penalty  <^  lOOL  under  the  statute  55  Geo.  3,  c.  137. 

Or, 
£85  on  a  hill  of  exchange  for  lOOL,  dated  the  2nd  Fehruaiy, 
1849,  accepted  or  drawn,  or  indorsed  hy  the  defendant. 
Or, 
£50  on  a  gui^tee  dated  the  Ist  of  January,  1850,  whereby 
the  defendant  guaranteed  the  due  payment  by  E.  F,  of  goods 
supplied  or  to  be  supplied  to  him. 

[To  any  of  the  above  may  be  added,  in  eases  where  interest 
is  payable,  **  the  plaintiff  also  claims  interest  on  £ 
of  the  **  above  sum  from  the  date  of  the  writ  until  judgment."] 
N.B. — ^Take  notice,  that  if  a  defendant  served  with  this 
writ  within  the  jurisdiction  of  the  court  do  not  ap- 
pear according  to  the  exigency  thereof,  the  plaintiff 
will  be  at  liberty  to  sign  final  judgment  for  any  sum 
not  exceeding  the  sum  above  claimed  [with  interest 
at  the  rate  specified],  and  the  sum  of  £  for 

costs,  and  issue  execution  at  the  expiration  of  eight 
days  from  the  last  day  for  appearance. 


No.  5. 

In  the  Queen's  Bench : 
On  the  day  of  A.D.  185  . 

[Day  of  signing  the  Judgment,"] 
England  1  A.  B.  in  his  own  person  [or,  by  his 

to  wit.  J  attorney]  sued  out  a  writ  of  summons  against  C.  />., 
indorsed  according  to  the  ''Common  Law  Procedure  Act, 
1852,''  as  follows : 

[Here  copy  Special  Indorsement, 
And  the  said  C.  D.  has  not  appeared :  therefore  it  is  consi- 
dered  that  the  said  A.  B.  recover  against  the  said  C.  2>. 
£  together  with  £  for  costs  of  suit. 


No.  6. 
In  the  Queen's  Bench : 
The  day  of  in  the  year  of  our 

Lord  18    . 
Yorkshire  1  Whereas  A,  B,  has  sued  C,  D,,  and 
to  wit.   j  afiirms,  and  denies. 
Here  state  the  Queitiomor  Qiteitums  qfFaet  to  be  triedJ] 
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And  it  has  been  ordered  by  tbe  Hon.  Mr.  Justice  • 

according  to  *'  The  Common  Law  Procedure  Act,  1852/'  that 
the  said  question  shall  be  tried  by  a  jury :  therefore  let  the 
same  be  tried  accordingly. 


No.  7. 

Form  qf  Rule  or  SummofM  where  a  Judgment  Creditor  ttppUee 
for  Execution  against  a  Judgment  Debtor, 

[Formal parts  as  at  present,'] 

C.  />.  show  cause  why  A,  B,  [or  as  the  case  mag  be"]  should 
not  be  at  liberty  to  enter  a  suggestion  upon  the  roll  in  an 
action  wherein  the  said  J,  B,  was  plaintiff  and  the  said  C.  D. 
was  defendant^  and  wherein  the  said  A,  B,  obtained  judgment 
for  £  against  the  said  C.  D.  on  the 

day  of  f  that  it  manifestly  appears  to  the  court 

that  the  said  A.  B,  is  entitled  to  have  execution  of  tbe  said 
judgment,  and  to  issue  execution  thereupon,  and  why  the  said 
C,  D,  should  not  pay  to  the  said  A,  B,  the  costs  of  this  appli- 
cation, to  be  taxed. 

[Note. — The  above  form  mag  be  modified  so  as  to  meet  the 
case  of  an  application  bg  or  against  the  representative  (fa 
partg  to  the  Judgment,! 


No.  8. 

Form  of  Suggestion  that  the  Judgment  Creditor  is  entitled  to 
Execution  against  the  Judgment  Debtor. 

And  now  on  the  day  of  it  is  sug- 

gested and  manifestly  appears  to  the  court,  that  the  said  A,  B. 
[or  C,  D.,  as  executor  of  the  last  will  and  testament  of  the 
said  A.  B,  deceased,  or  as  the  case  mag  de,]  is  entitled  to  have 
execution  of  the  judgment  aforesaid,  against  the  said  E,  F,  [or 
against  G.  H,,  as  executor  of  the  last  vriU  and  testament  of 
the  said  E,  F.,  or  as  the  case  mag  bey] ;  therefore  it  is  con- 
sidered by  the  court  that  the  said  A,  B,  [or  C,  />.,  as  such 
executor  as  aforesaid,  or  as  the  case  mag  6e,]  ought  to  have 
execution  of  the  said  judgment  against  the  said  E,  F,  [or 
against  G,  H.,  as  such  executor  as  aforesaid,  or  as  the  case 
mag  de.] 
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No.  9. 
Form  of  Writ  of  Revivor, 

Victoria,  by  the  Grace  of  God,  ^rc,  to  E,  F,  of 
greeting. 

We  command  you  that,  within  eight  days  after  the  service 
of  this  writ  upon  you,  inclusive  of  the  day  of  such  service, 
you  appear  in  our  court  of  to  show  cause  why 

A»  B.  [or  C,  D.f  as  executor  of  the  last  will  and  testament  of 
the  said  A,  B.  deceased,  or  at  the  case  may  bCt]  should  not 
have  execution  against  you  [if  against  a  representative,  here 
insert,  as  executor  of  the  last  will  and  testament  of 
deceased,  or  as  the  case  may  be']  of  a  judgment  whereby  the 
said  A,  B,  [or  as  the  case  may  be]  on  the  day 

of  in  the  said  court  recovered  against  you  [or  as 

the  ease  may  be]  £  ;  and  take  notice,  that 

in  default  of  your  so  doing  the  said  A,  B,  [or  as  the  case  may 
be]  may  proceed  to  execution. 

Witness,  ^c. 


No.  10. 

» Queen's  Bench : 
\  daj 

Lord  18 


In  the  Queen's  Bench : 
The  day  of  in  the  year  of  our 


[The  day  (^lodging  note  of  error,] 
A,  B.  and  C,  D, 

The  plaintiff  [or  defendant]  says  that  there  is  error  in  law 
in  the  record  and  proceedings  in  this  action ;  and  the  defend- 
ant [or  plaintiff]  says  that  there  is  no  error  therein. 

(Signed)        A,  B„  plaintiff. 

for  CD,,  defendant.] 
or  E,  F,,  attorney  for  plaintiff  or  defendant. 


No.  11. 

The  day  of  in  the  year  of  our  Lord  18    . 

[The  day  of  making  the  entry  on  the  roll,] 

The  plaintiff  [or  defendant]  says  that  there  is  error  in  the 
above  record  and  proceedings,  and  the  defendant  [or  plaintiffj 
says  there  ia  no  error  therein. 
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names  of  the  persons  in  whom  title  is  alleged  in  the  tort/]  do 
recover  possession  of  the  land  in  the  said  writ  mentioned,  with 
the  appurtenances. 


No.  15. 

In  the  Queen's  Bench : 

On  the  day  of  A.D.  18    . 

Cumberland  \  On  the  day  and  year  above  written,  a  writ  of  our 

to  vrit.     J      lady  the  Queen  issued  forth  of  this  court,  in 
these  words ;  that  is  to  say, 

Victoria,  by  the  grace  of  God  [Acre  copy  the  writ"] ;  and 
C.  D.,  has,  on  the  day  of  appeared  by 

his  attorney  [^or  in  person]  to  the  said  writ,  and  has  defended 
for  a  part  of  the  land  in  the  writ  mentioned ;  that  is  to  say 
Ihere  state  the  par t^,  and  no  appearance  has  been  entered  or 
defence  made  to  the  said  writ,  except  as  to  the  said  part: 
therefore  it  is  considered  that  the  said  A,  B.  [the  claimant']  do 
recover  possession  of  the  land  in  the  said  writ  mentioned,  ex- 
cept the  said  part,  with  the  appurtenances,  and  that  he  have 
execution  thereof  forthwith ;  and  as  to  the  rest,  let  the  jury 
come,  ^c. 


No.  16. 

In  the  Queen's  Bench : 

On  the  day  of  A.D.  18     . 

Cumberland  \  On  the  day  and  year  above  vmtten,  a  writ  of  our 

to  wit.      J      lady  the  Queen  issued  forth  of  this  court,  in 
these  words ;  that  is  to  say, 

Victoria,  by  the  grace  of  God  [here  copy  the  wrif]  ;  and 
C.  D.  has,  on  the  day  of  appeared  by 

his  attorney  [or  in  person]  to  the  said  writ,  and  defended  for 
the  whole  of  the  land  therein  mentioned :  therefore  let  a  jury 
come,  Hfc, 


No.  17. 

Afterwards  on  the  day  of  A.D.        , 

before  and  justices  of  our  lady  the  Queen 

assigned  to  take  the  assizes  in  and  for  the  wiihin  county,  come 
the  parties  within  mentioned ;  and  a  jury  of  the  said  county 
being  sv^orn  to  try  the  matters  in  question  between  the  said 
parties  upon  their  oath  say,  that  A,  B.  [the  claimant]  within 
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mentioned,  on  the  day  of  A.D.     ^  was, 

and  still  is,  entitled  to  the  possession  of  the  land  within  men- 
tioned, as  iu  the  writ  alleged :  therefore,  8fc. 


No.  18. 

In  the  Queen's  Bench : 

On  the  day  of  18     . 

IDate  of  Writ.'\ 
Lancashire  "I  On  the  day  and  year  above  written,  a  writ  of  our 
to  wit.     J      lady  the  Queen  issued  forth  of  this  court,  in 
these  words ;  that  is  to  say, 

Victoria,  by  the  grace  of  God  Ihere  copy  the  wrif]  ;  and 
C.  D.  has,  on  the  day  of  appeared  by 

his  attorney  [or  in  person]  to  the  said  writ,  and  A.  B.  has  dis- 
continued the  action  :  therefore  it  is  considered  that  the  said 
C.  D.  be  acquitted,  and  that  he  recover  against  the  said  A.  B, 
£  for  his  costs  of  defence. 


No.  19. 

In  the  Queen's  Bench  : 

The  davof  18     . 

[Date  of  WHt.'] 
Lancashire  "I  On  the  day  and  year  above  written,  a  WTit  of  our 
to  wit.     J      lady  the  Queen  issued  forth  of  this  court,  iu 
these  words ;  that  is  to  say, 

Victoria,  by  the  grace  of  God  Ihere  copy  the  torif]  ;  and 
C.  D.  has,  on  the  day  of  appeared  by 

his  attorney  [or  in  person]  to  the  said  writ  and  A.  B.  has 
failed  to  proceed  to  trial,  although  duly  required  so  to  do : 
therefore  it  is  considered  that  the  said  C.  D.  be  acquitted,  and 
that  he  recover  against  the  said  A.  B,  £  for  his  costs 

of  defence. 


No.  20. 

In  the  Queen's  Bench : 
The  day  of  18     . 

[Date  of  Writ."] 
Lancashire  1  On  the  day  and  year  above  written,  a  writ  of  our 
to  wit.     J      lady  the  Queen  issued  forth  of  this  court,  in 
these  words^  that  is  to  say, 

p2 
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Victoria,  by  the  grace  of  God  Ihere  copy  the  tort/] ;  and 
C.  J),  has,  on  the  day  of  appeared  by 

bis  attorney  [or  in  person]  to  the  said  writ,  and  the  said  C  2>. 
has  confessed  the  said  action  [or  has  confessed  the  said  action 
as  to  part  of  the  said  land,  that  is  to  say,  here  state  the  par  f]  : 
therefore  it  is  considered  that  the  said  A.  B.  do  recover  posses- 
sion of  the  land  in  the  said  writ  mentioned  [or  of  the  said  part 
of  the  said  land],  with  the  appurtenances,  and  £        for  costs. 


No.  21. 

In  the  Queen's  Bench : 

The  day  of  A.D.  18     . 

[Date  of  Writ.'] 
Yorkshire  \  On  the  day  and  year  above  written,  a  writ  of  our 
to  wit.  j  lady  the  Queen  issued  forth  of  this  court,  with 
a  notice  thereunder  written,  the  tenor  of  which  writ  and  notice 
follows  in  these  words ;  that  is  to  say,  [here  copy  the  writ  and 
notice,  which  latter  may  be  as  follows .-] 

**  Take  notice,  that  you  will  be  required,  if  ordered  by  the 
*'  court  or  a  judge,  to  give  bail  by  yourself  and  two  sufficient 
*'  sureties,  conditioned  to  pay  the  costs  and  damages  which 
"  shall  be  recovered  in  this  action." 

And  C.  J),  has  appeared  by  his  attorney  [or  in 

person]  to  the  said  writ,  and  has  been  ordered  to  g^ve  bail, 
pursuant  to  the  statute,  and  has  failed  so  to  do :  therefore  it  is 
considered  that  the  said  [here  insert  name  of  landlord']  do  re- 
cover possession  of  the  land  in  the  said  writ  mentioned,  with 
the  appurtenances,  together  with  £  for  costs  of  suit. 


SCHEDULE  (B.) 

FORMS  OF  PLEADINGS. 

Statements  of  Causes  of  Action. 

On  Contracts, 

Goods  sold.  1.  Money  payable  (a)  by  the  defendant  to  the  plaintiff  for 
[these  words  money  payable,  ^c.  should  precede  money  counts 
like  I  to  14,  but  need  only  be  inserted  in  the  first]  goods  bar- 
gained and  sold  by  the  plaintiff  to  the  defendant. 

Ca)  Not  essential ;  "  found  dne "  suffi-     cable  to  all  the  forms  of  pleadinffs. 
dent,  Fogg  v.  Mudd^  1  C.  L.  180.    The     And  see  sect.  91,  ante, 
principle  of  that  case  is  of  course  appli- 
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2.  Work  done  and  materials  provided  by  the  plaintiff  for  the  Work  and 
defendant  at  his  request  (a).  materials. 

3.  Money  lent  by  the  plaintiff  to  the  defendant  (*).  Money  lent. 

4.  Money  paid  by  the  plaintiff  for  the  defendant  at  his  re-  Money  paid, 
quest  (c). 

5.  Money  received  by  the  defendant  for  the  use  of  the  Mpnev  re- 
plaintiff(rf).  '^''^' 

6.  Money  found  to  be  due  from  the  defendant  to  the  plaiu-  Account 
tiff  on  accounts  stated  between  them  (e),     .  steted. 

7.  A  message  and  lands  sold  and  conveyed  by  the  plaintiff  to  ^^^  f"^ 
the  defendant.  estate  sold. 

8.  The  goodwill  of  a  business  of  the  plaintiff,  sold  and  given  ^r  good- 
ttp  by  the  plaintiff  to  the  defendant.  '^*- 

9.  The  defendant's  use,  by  the  plaintiff's  permission,  of  ^or  the  use 
messuages  and  lands  of  the  plaintiff.  °^3  f^^ 

10»  The  defendant's  use,  by  the  plaintiff's  permission,  of  a  p^,  ^j^^  ^^ 
fishery  of  the  plaintiff.  of  a  fishery. 

11.  Fines  payable  by  the  defendant  as  tenant  of  customary  Foroopy- 
tenements  of  the  manor  of  to  the  plaintiff  as  lord  hold  fines. 
of  the  said  manor,  for  the  admission  of  the  defendant  into  the 

said  customary  tenements. 

12.  The  hire  of  [aa  the  case  may  *e],  bv  the  plaintiff,  let  to  ^^^J^^  of 
hire  to  the  defendant.  '  ^"""^  ^' 

13.  Freight  for  the  conveyance  by  the  plaintiff  for  the  de*  For  freight, 
fendant  at  his  request  of  goods  in  ships  (/). 

14.  The  demurrage  of  a  ship  of  the  plaintiff  kept  on  demur-  For  demur- 
rage by  the  defendant  (y).  ^**f®* 

15.  That  the  defendant  on  the      day  of        A.D.     ,  by  his  Payee 
promissory  note,  now  over-due,  promised  to  pay  to  the  plain-  maSr  of 
tiff  £  two  months  after  date,  but  did  not  pay  the  same.    note. 

16.  That  one  A„  on,  S(v.  [date']^  by  his  promissory  note,  indorsee 
now  over-due,  promised  to  pay  to  the  defendant,  or  order,  £     against  in- 
[ftoo]  months  after  date ;   and  the  defendant  indorsed  the  ^^  *^^ 
same  to  the  plaintiff;  and  the  said  note  was  duly  presented  for 
payment,  and  was  dishonoured,  whereof  the  defendant  had  due 

notice,  but  did  not  pay  the  same. 

1 7.  That  the  plaintiff,  on,  8fc.  [date] ,  by  his  bill  of  exchange,  Drawee 
now  over- due,  directed  to  the  defendant,  required  the  defendant  against  ac- 
to  pay  to  the  plaintiff  £         [two]  months  after  date ;  and  the  ^^^  ^' 
defendant  accepted  the  said  bill,  but  did  not  pay  the  same. 

(a;  See  Goodman  v.  Pocock^  16  Q.  B.  2  Ex.  152 ;  Simpson  v.  Rcmd,  I  Ex.  688. 

576 ;  E.  Ang  R.  C.  v.  Lythgoe,  2  L.  M.  F.  (d)  Neate  v.  Harding,  6  Ex.  349 ;  Mat- 

221,  20  Law  J.,  G.  P.  84;  LiilevY^Elwin,  oolm  v.  Soott,  6  Ex.  601 ;  Browrit^  V. 

I  i  Q.  B.  742 ;  Ft-nning  v.  TiscUd,  1  Ex.  Rae,  6  Ex.  4S9 ;  Vaughan  v.  MatSew*, 

395 ;  Hull  V.  Kitchen,  3  C.  B.  269.  13  Q.  B.  187. 

(6)  Howard  v.  Danbury,  2  C.  B.  803.  (€)  Middleditch  t.  BlHs,  2  Ex.  623. 

(c)  Driver  v.  Burton,  2  Law  J.,  Q.  B.  (/)  Saunders  v.  VanzeUer,  4  Q.  B.  260 ; 

157;  Leiois  v.  CampbeU,  8  C.  B.  541 ;  Mathewson  v.  Ba^,  16  M.  G.  329. 

Sle^h  V.  Sleigh,  5  Ex.  514 ;  Asprey  v.  {g)  Compton  v.  Pickemell,  16  Mee.  & 

Levy,  16  Mee.  &W.  85 1 ;  BaiMY.Townteyt  W.  829. 
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Payee 

aRainst 

drawer. 


Breach  of 
promise  of 
marriage. 


Warranty 
of  a  horse. 


For  not 
loading, 
pursuant  to 
charter* 
party. 


Upon  a  . 
lease  for 
rent  (a). 


Upon  a 
covenant 
to  repair. 


Trespass  to 
land. 


18.  That  the  defendant,  on,  8fc,  [date],  by  his  bill  of  ex- 
change, directed  to  A,f  required  A.  to  pay  to  the  plaintiff  £ 
[two]  months  after  date ;  and  the  said  bill  was  duly  presented 
for  acceptance,  and  was  dishonoured,  of  which  the  defendant 
had  due  notice,  but  did  not  pay  the  same. 

19.  That  the  plaintiff  and  defendant  agreed  to  marry  one 
another,  and  a  reasonable  time  for  such  marriage  has  elapsed, 
and  the  plaintiff  has  always  been  ready  and  willing  to  marry 
the  defendant,  yet  the  defendant  has  neglected  and  refused  to 
marry  the  plaintiff. 

20.  That  the  plaintiff  and  defendant  agreed  to  marry  one 
another  on  a  day  now  elapsed,  and  the  plaintiff  was  ready  and 
willing  to  marry  the  defendant  on  that  day,  yet  the  defendant 
neglected  and  refused  to  marry  the  plaintiff. 

21.  That  the  defendant,  by  warranting  a  horse  to  be  then 
sound  and  quiet  to  ride,  sold  the  said  horse  to  the  plaintiff,  yet 
the  said  horse  was  not  then  sound  and  quiet  to  ride. 

22.  That  the  plaintiff  and  the  defendant  agreed  by  charter- 
party,  that  the  plaintiffs  ship  called  the  "  Ariel "  should  with 
all  convenient  speed  sail  to  iR.,  or  so  near  thereto  as  she  could 
safely  get,  and  that  the  defendant  should  there  load  her  with 
a  full  cargo  of  tallow  or  other  lawful  merchandise,  which  she 
should  carry  to  H.f  and  there  deliver,  on  payment  of  freight 
£  per  ton,  and  that  the  defendant  should  be  allowed  ten 
days  for  loading,  and  ten  for  discharge,  and  ten  days  for  de- 
murrage, if  required,  at  £  per  day ;  and  that  the  plaintiff 
did  all  things  necessary  on  his  part  to  entitle  him  to  have  the 
agreed  cargo  loaded  on  board  the  said  ship  at  R.,  and  that  the 
time  for  so  doing  has  elapsed,  yet  the  defendant  made  default 
in  loading  the  agreed  cargo. 

23  That  the  plaintiff  let  to  the  defendant  a  house.  No. 
401,  Piccadilly,  for  seven  years,  to  hold  from  the  day  of 

A.D.  ,  at  £        a  year,  payable  quarterly, 

of  which  rent  quarters  are  due  and  unpaid. 

24.  That  the  plaintiff  by  deed  let  to  the  defendant  a  house, 
No.  401,  Piccadilly,  to  hold  for  seven  years  from  the 

day  of  ,  A.D.  ,  and  the  defendant  by  the  said 

deed  covenanted  with  the  plaintiff  well  and  substantially  to 
repair  the  said  house  during  the  said  term  laccordhiff  to  the 
covenanf] ,  yet  the  said  house  was  during  the  said  term  oat  of 
good  and  substantial  repair. 

For  Wrotifft  independent  of  Contract, 

25.  That  the  defendant  broke  and  entered  certain  land  of 
the  plaintiff,  called  the  Big  Field,  and  depastured  the  same 
with  cattle. 


(a)  See  count  on  debt  for  preminms.  Barker  v.  BuUiker^  8  Q.  B.  863. 
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proving  fictitious  debts  against  the  estates  of  bankrupts,  with 
the  knowledge  that  such  debts  were  fictitious. 


Denial  of 
debt. 


Dental  of 
contract. 


Denial  of 
deed. 
Statute  of 
limita- 
tions. 

Payment. 
Set-ofT. 


Release. 


Not  guilty. 
Leave  and 
Licence. 

Self- 
defence 


Right  of 
way. 


Commencement  of  Plea. 

34.  The  defendant  by  his  attorney  [or  in  person] 
says  Ihere  state  the  substance  of  the  plea"], 

35.  And  for  a  second  plea  the  defendant  says  [here  state 
the  second  plea2- 

Pleas  in  Actions  on  Contracts, 

36.  That  he  never  was  indebted  as  alleged. 

[This  plea  is  applicable  to  declarations  like  those  numbered 
1  to  14.] 

37.  That  he  did  not  promise  as  alleged. 

[This  plea  is  applicable  to  other  declarations  on  simple  con- 
tracts,  not  on  bills  and  notes t  such  as  those  numbered  19  to 
22.  It  would  be  unobjectionable  to  use  "  did  not  warrant," 
"  did  not  agree,"  or  any  other  appropriate  denial."] 

38.  That  the  alleged  deed  is  not  his  deed. 

39.  That  the  alleged  cause  of  action  did  not  accrue  within 
six  years  [state  tJie  period  qf  limitation  applicable  to  the  case"] 
before  this  suit. 

40.  That  before  action  he  satisfied  and  discharged  the  plain- 
tiff's  claim  by  payment. 

41 .  Tbat  the  plaintiff  at  the  commencement  of  this  suit  was, 
and  still  is,  indebted  to  the  defendant  in  an  amount  equal  to 
the  plaintiff's  claim,  for  [here  state  the  cause  of  set-off,  as  in  a 
declaration  ;  see  forms,  ante] ,  which  amount  the  defendant  is 
willing  to  set  off  against  the  plaintiff's  claim. 

42.  That  after  the  alleged  claim  accrued,  and  before  this 
suit,  the  plaintiff  by  deed  released  the  defendant  therefrom. 

Pleas  in  Actions  for  Wrongs  independent  qf  Contract, 

43.  That  he  is  not  guilty. 

44.  That  he  did  what  is  complained  of  by  the  plaintiff's 
leave. 

45.  That  the  plaintiff  first  assaulted  the  defendant,  who 
thereupon  necessarily  committed  the  alleged  assault  in  his  own 
defence. 

46.  That  the  defendant,  at  the  time  of  the  alleged  trespass, 
was  possessed  of  land  the  occupiers  whereof  for  twenty  years 
before  this  suit  enjoyed  as  of  right  and  without  interruption  a 
way  on  foot  and  with  cattle  from  a  public  highway  oter  the 
said  land  of  the  plaintiff  to  the  said  land  of  the  defendant,  and 
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from  the  said  land  of  the  defendant  over  the  said  land  of  the 
plaintiff  to  the  said  puhlic  highway,  at  all  times  of  the  year, 
for  the  more  convenient  occupation  of  the  said  land  of  the  de- 
fendant, and  that  the  alleged  trespass  vras  a  use  hy  the  defend- 
ant of  the  said  way. 

47.  That  the  defendant,  at  the  time  of  the  alleged  trespass,  Right  of 
was  possessed  of  land,  the  occupiers  whereof  for  thirty  years  common, 
before  this  suit  enjoyed  as  of  right  and  without  interruption, 
common  of  pasture  over  the  said  land  of  the  plaintiff  for  all 
their  cattle,  levant  and  couchant,  upon  the  said  land  of  the 
defendant,  at  all  times  of  the  year,  as  to  the  said  land  of  the 
defendant  appertaining,  and  that  the  alleged  trespass  was  a  use 
by  the  defendant  of  the  said  right  of  common. 


Replications. 

48.  The  plaintiff  takes  issue  upon   the  defendant's  first,  Joinder  of 
second,  Ac,  pleas.  *®®"® 

49.  The  plaintiff  as  to  the  second  plea  says  [here  state  the  Replication 
answer  to  the  plea  as  in  the  follounng  forms'],  to  pleas 

new  matter. 

50.  That  the  alleged  release  is  not  the  plaintiff's  deed.  To  plea  of 

51.  That  the  alleged  release  was  procured  by  the  fraud  of  "^l®**®- 
the  defendant. 

52.  That  the  alleged  set-off  did  not  accrue  within  six  years  To  plea  of 
before  this  suit.  set-oflE: 

53.  That  the  plaintiff  was  possessed  of  land  whereon  the  To  self- 
defendant  was  trespassing  and  doing  damage,  whereupon  the  defence, 
plaintiff  requested  the  defendant  to  leave  the  said  land,  which 

the  defendant  refused  to  do ;  and  thereupon  the  plaintiff  gently 
laid  his  hands  on  the  defendant,  in  order  to  remove  him,  doing 
no  more  than  was  necessary  for  that  purpose,  which  is  the 
alleged  first  assault  of  the  plaintiff. 

54.  That  the  occupiers  of  the  said  land  did  not  for  twenty  To  right  of 
years  before  this  suit  enjoy  as  of  right  and  without  interruption  ^^X- 

the  alleged  way. 


New  Assignment. 


55.  The  plaintiff,  as  to  the  and  pleas.  To  the 

says,  that  he  sues  not  for  the  trespasses  therein  admitted,  but  Pl«»«  oj 
for  trespasses  committed  by  the  defendant  in  excess  of  the  way  and 
alleged  rights,  and  also  in  other  parts  of  the  said  land  and  on  right  of 
other  occasions,  and  for  other  purposes  than  those  referred  to  common, 
in  the  said  pleas. 

p3 
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\^If  the  plaintiff  replies  and  new  assigns,  the  new  assignment 
may  be  as  follows  .*] 

56.  And  tbe  plaintiff,  as  to  the  and 

pleas,  further  says,  that  he  sues  not  only  for  the  trespasses  in 
those  pleas  admitted,  but  also  for,  ^c. 

\lf  the  plaintiff  replies  and  new  assigns  to  some  of  the 
pleas,  and  new  assigns  only  to  the  other ,  the  form  may  be  as 
follows  .•] 

57.  And  the  plaintiff,  as  to  the  and 

pleas,  further  says,  that  he  sues  not  for  the  trespasses  in  the 
pleas  Ithe  pleas  not  replied  to"]  admitted,  but 
for  the  trespasses  in  the  pleas  [the pleas  replied 

/o]  admitted,  and  also  for,  8fc. 
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An  Act  for  the  fwrther  Amendment  of  the  Process, 
Practice,  cmd  Mode  of  Pleading  in  and  enla/rging 
the  Jv/risdiction  of  the  8wperior  Courts  of  Com- 
mon  Law  at  Westminster,  and  of  the  Superior 
Courts  of  Common  Law  of  the  Counties  Palatine 
of  Lancaster  and  Durham. 

[12th  August  1854(a).] 

BE  it  enacted  by  the  queen's  most  excellent  ma- 
jesty, by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows : 

1.  The  parties  to  any  cause  (b)  may,  by  consent  Judge  may, 
in  writing,  signed  by  them  or  their  attorneys,  as  J^Z-^que^"** 
the  case  may  be,  leave  the  decision  of  any  issue  of  tionsoffact. 
fact  (c)  to  the  court,  provided  that  the  court,  upon 


(a)  It  came  into  operation  on  the 
24th  October,  1854. 

(b)  Whether  or  not  commenced 
before  the  passing  or  coming  into 
operation  of  the  act  {vide  cases  cited 
in  note  to  act  of  1852,  s.  1 ;  vide 
also  Boadington  v.  Green^  9  Mee.  & 
W.  652.  1  D.  N.  S.  165). 

(c)  It  is  not  always  clear  what  is 
a  question  of  fact,  and  has  been  the 
subject  of  discussion  in  a  great  many 
cases.  Indeed  in  most  cases  under 
this  section  the  question  must  be  a 


mixed  one  of  law  and  fact,  as  in  that 
of  probable  cause  in  actions  for  mali- 
cious prosecution,  where,  whether 
the  facts  are  true  is  a  question  of 
fact ;  whether  they  amount  to  pro- 
bable  cause  is  one  of  law  (Johnston 
V.  Sutton,  I  T.  R.  545) :  a  prin- 
ciple illustrated  in  a  large  number  of 
that  class  of  actions.  Thus  the 
motive  of  a  man  is  a  question  of 
fact ;  but  it  might  be  a  matter  of 
law  whether,  assuming  a  certain 
motive,  it   amounted    to    probable 
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a  rule  to  show  cause,  or  a  judge  on  summons,  sbaU, 
in  their  or  his  discretion,  think  fit  to  allow  such 


cause  {Taylor  y.  WiUiaim,  2  B.  & 
Ad.  845 ;  S.  C,  fFUUanu  v.  Taylor, 
6  Bing.  183).  In  certain  circum- 
stances it  may  be  a  pure  question  of 
law  (Blackford  v.  Dod,  2  B.  &  Ad. 
179),  which  in  itself  is  a  question  of 
law  for  the  court ;  S.  P.,  Willianu  ▼. 
PanioH,  2  A.  &  E.  N.  8. 160).  What 
is  maUce  is  for  the  jury ;  the  jury  may 
infer  malice  from  an  act  of  reason- 
able cause ;  but  the  inference  is  one 
of  fact,  not  of  law,  and  one  therefore 
which  they  are  not  bound  to  draw 
{Mitchell  Y.  Jenkins,  5  B.  &  Ad. 
588) ;  so  that  putting  it  as  conclusive 
evidence  of  malice  is  an  error  in  law. 
The  want  of  belief  by  the  defendant 
is  a  question  of  fact,  and  being  found 
by  the  jury  is  evidence  whence  they 
may  infer  malice :  and  if  the  judge 
decide  as  a  question  of  law  that  there 
was  reasonable  cause,  there  must  be 
express  evidence  of  malice  as  a  ques- 
tion of  fact  (Tkimer  v.  Ambler,  16 
Law  J.,  Q.  B.  158).  Reasonable 
belief  is  always  a  question  of  fact 
{Kine  v.  Evershead,  10  Q.  B.  143) ; 
though  reasonable  ^oiiiuf  of  belief  is 
one  of  law  {Parrington  v.  Moore,  2 
Ex.  223)  Thus  the  jury  may  be 
asked  if  the  defendant  believed  there 
was  reasonable  cause,  and  if  they 
find  he  did  the  judge  may  rule  that 
there  was  none  {Hedriek  v.  Heslcp, 
12  Q.  B.  267).  Although  the  ques- 
tion  of  reasonable  cause  is  to  be 
determined  on  facts,  the  existence  of 
which,  if  doubtful,  can  only  be  de- 
cided by  the  jury:  yet  where  there 
are  a  number  of  facts,  each  need  not 
be  left  to  them  separately,  but  it  is 
enough  to  determine  on  a  general 
view  of  the  whole  {Rowlands  v. 
Samuel,  17  Law  J.,  Q.  B.  65). 
What    is    reasonable    suspicion    of 


felony  is  a  question  of  law,  on  facts 
to  be  found  by  the  jury  {Mure  v. 
Kay,  4  Taunt.  34  ;  Smith  v.  Shirley, 
3  C.  B.  142.  15  Law  J.,  C.  P.  230). 
What  is  reasonable  power  for  arrest 
is  a  question  of  law  {Timothy  v. 
Simpson,  1  C.  M.  &  R.  757).  Whe- 
ther a  certain  amount  is  rated  is  a 
question  of  law:  whether  it  was 
acted  upon  bond  fide,  or  only  colour- 
ably,  may  be  question  of  fact  {Lucas 
V.  Nockells,  in  error,  4  Bing.  729, 
I  M.  &  S.  783) ;  but  whether  it  is 
or  not  is  necessarily  pure  law ;  what 
is  gross  negligence  in  a  carrier,  for 
example,  is  a  question  for  the  junr 
{Duffy,  Budd,  2  B.  &.  B.  177*; 
Baston  v.  Donovan,  4  B.  &  A.  21). 
Whether  facts  relied  upon  as  a  jus- 
tification are  proved  is  for  the  jury, 
whether  they  amount  to  a  justifica- 
tion is  a  question  of  law  for  the 
judge  {Smith  v.  Thompson,  18  Law 
J.,  C.  P.  314 ;  8  C.  B.  44 ;  West  ▼• 
Baxendale,  19  Law  J.,  C.  P.  149); 
amount  of  damage  and  sufficiency  of 
amends  is  always  for  the  jury  {Wil- 
liams V.  Price,  3  B.  &  Ad.  695). 
But  what  is  legal  damage  is  law 
{Black  V.  Baxendale,  1  Ex.  416; 
Hadley  v.  Baxendale,  9  Ex.  341  ; 
Thomas  y.  Fredericks,  10  Q.  B. 
775;  Parker  v,  Farebrother,  1  N. 
C.  L.  Rep.  323).  What  is  considera- 
tion for  a  bill,  or  note,  or  other  con- 
tract is  a  question  of  law ;  but  whe- 
ther it  existed  is  one  of  fact  {HoUi. 
day  V.  Atkinson,  5  B.  &  C.  501). 
In  that  case  the  judge  having  told 
the  jury  that  something  would  be  a 
consideration  which  in  law  was  not 
so,  the  court  set  aside  the  verdict 
(S.  P.,  Haywood  v.  Watson,  4  Bing. 
496).  It  is  not  for  the  judge  as 
a  matter  of  law  whether  fraud  is 
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proved,  but  whether  there  is  evidence 
of  it,  on  which  it  might  be  found 
(^Harvey  v.  Towers,  20  Law  J.,  Ex. 
318).  What  is  the  construction  of 
a  written  contract  will  be  for  the 
court  (Dewhwst  v.  Deeley,  2  C.  B. 
253) ;  but  by  whose  default  its  per- 
formance  was  prevented  will  be  one 
of  fact  {PofUifex  v.  Wilkinson,  2 
C.  B.  349).  The  question  of  the 
construction  of  written  documents  is 
one  sometimes  of  law  and  sometimes 
of  fact,  sometimes  of  law  and  fact. 
Thus  if  there  be  an  ambiguity  such 
as  admits  of  parol  evidence  to  explain 
the  instrument,  it  may  be  a  question 
for  the  jury,  and  they  may,  for  ex- 
ample, judge  of  the  meaning  of  mer- 
cantile phrases  in  the  letters  of 
merchants  {Lucas  v.  Groning,  7 
Taunt.  164 ;  S.  P.,  Doe  d.  Chevalier 
V.  HtUhwaite,  3  B.  &  Ad.  632)  ;  but 
it  is  a  question  of  law  whether  there 
is  such  an  ambiguity,  on  which  there 
are  numerous  decisions  of  the  courts 
(Paddock  v.  Fradley,  I  C.  &  J.  90 ; 
Denn  v.  Bulkeley,  8  D.  &  R.  549 ; 
Doe  d.  Pell  v.  Jeyes,  1  B.  &  Ad. 
593 ;  Doe  d.  Morgan  v.  Morgan,  1 
C.  &  M.  235;  Doe  d.  Westlake  v. 
Westlake,  4  B.  &  Ad.  57 ;  MiUer  v. 
Travers,  8  Bing.  244 ;  1  M.  &  Sc.  342 ; 
Blackett  v.  Royal  Exchange  Assur- 
ance Company,  2  C.  &  J.  244 1 
Smith  V.  Jeffreys,  15  Mee.  &  W.  561 ; 
Hiichin  v.  Groom,  5  C.  B.  515; 
Syers  V,  Jones,  2  Ex.  111).  Whe- 
ther an  invention  is  a  new  manufac- 
ture is  a  question  of  fact,  not  of  law 
{Steiner  v.  Heald,  20  Law  J.,  Ex. 
410) :  see  cases  cited  post,  especially 
cases  as  to  validity  of  committee- 
men or  provisional  directors.  So  as 
to  a  total  loss  in  any  particular  case : 
as  in  sale  of  ship  by  captain  {Robert- 
son  V.  Clarke,  8  Mo.  622  ;  1  Bing. 
443) ;  the  jury  finding  the  facts 
whether  the  sale  was  for  the  benefit 
of  the  owner,  bond  fide,  and  so  forth 


(Mead  v.  Bonham,  6  Moore,  397 ;  3 

B.  &  B.  147).  So  as  to  total  loss 
(Irving  v.  Manning,  in  error,  2  C.  B. 
784).  In  that  case  and  in  0/t9«r«on  V. 
Brightman,  8  Q.  B.  781,  there  was 
a  special  verdict  with  power  to  the 
court  to  draw  inferences  of  fact. 
In  PhilUps  V.  Naime,  4  C.  B.  343, 
the  judge  told  the  jury,  the  claim 
being  for  a  total  loss,  that  if  they 
thought  the  costs  of  repair  would 
have  been  greater  than  the  value  of 
the  ship  when  repaired,  they  must 
find  for  the  plaintiff;  and  this  was 
held  correct  (S.  P.,  Chapman  v. 
Benson,  5  C.   B.  330,  in  error;  8 

C.  B.  950).  So  Rennie  v.  Ringrose, 
20  Law  J.,  Ex.  171 ;  so  as  to  a  loss 
by  perils  of  sea ;  and  the  special  case 
thereon  (Motoyer  v.  London  Assur- 
ance Company,  20  Law  J.,  Ex.  258). 
Whether  there  has  been  reasonable 
care  is  for  the  jury,  they  being 
directed,  as  a  matter  of  law,  what 
degree  of  care  is  reasonable,  as  the 
degree  of  care  which  a  prudent  per- 
son takes  of  his  own  goods;  then 
they  find  as  a  fact  whether  such  care 
was  taken  (Laurie  v.  Douglas,  15 
Mee.  &  W.  746).  Whether  a  pub- 
lication  otherwise  libellous  is  privi- 
leged is  a  question  of  law  (Blagg  v. 
Sturt,  10  Q.  B.  899 ;  Kershaw  v. 
Bailey,  1  Ex.  749) ;  though  it  may 
depend  upon  facts  to  be  found  by  the 
court ;  and  semble,  that  the  question 
depends  as  a  matter  of  fact  on  whe- 
ther the  party  really  acted  for  the 
purpose  which  would  be  privileged, 
although  what  constitutes  a  privileg- 
ed occasion  is  a  question  of  law  (see 
Wenman  v.  Ash,  reported  by  the 
editor,  1  N.  C.  L.  Rep.  592.  and 
cases  there  cited).  It  is  a  question 
of  law  what  is  a  question  of  fact ;  as, 
whether  evidence  of  express  malice 
is  admissible  or  necessary  in  libel 
(  Taylor  v.  Hawkins,  20  Law  J.,  Q.  B. 
313;  Somerwell  v,  Hawkins,  ib.  131). 
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trial  (a) ;  or  provided  the  judges  of  the  superior 
courts  of  law  at  Westminster  shall,  in  pursu- 
ance of  the  power  hereinafter  given  to  them, 
make  any  general  rule  or  order  dispensing  vnith 
such  allowance,  either  in  all  cases  or  in  any 
particular  class  or  classes  of  cases  to  be  defined 
in  such  rule   or   order  (5) ;    and    such  issue   of 


It  is  a  question  of  fact  whether  the 
defendant  meant  to  impute  felony  or 
suspicion  of  it;  a  question  of  law 
whether  in  the  latter  case  he  is  liable 
{Tozer  v.  Mashford,  20  Law  J.,  Ex. 
228  ;  Elton  y.  Larkins,  8  Bing.  198 ; 
1  M.  &  Sc.  323).  On  life  policies 
it  is  a  question  of  law  what  is  their 
construction  ;  it  is  a  question  of  fact 
for  the  jury,  what  is  a  material  fact 
which  ought  to  have  been  communi- 
cated to  the  assurer  {Huguenin  v. 
Roffley,  6  Taunt.  186);  and  not 
merely  in  general  whether  there  was 
misrepresentation,  which  is  a  mixed 
and  compounded  question  (Morrison 
V.  Muspratt,  4  Bing.  60).  It  is 
matter  of  law  that  a  misrepresenta- 
tion binds  the  policy ;  it  is  matter  of 
fact  what  amounts  to  a  misrepresen- 
tation or  a  concealment  of  a  material 
fact  ( Von  Lindenon  v.  Desborough, 
3  M.  &  R.  45 ;  8  B.  &  C.  586). 
What  is  a  pecuniary  interest  in  a 
life,  insurable  by  law,  is  a  question 
of  law ;  whether  the  insured  had 
it  is  one  of  fact  {Halford  v.  Kymer, 
10  B.  &.  C.  724).  So  as  to  an 
interest  in  a  marine  insurance,  suffi- 
cient to  give  a  right  to  sue  {Sparkes 
V.  Marshall,  3  Sc.  172;  2  B.  N.  R. 
761 ;  and  see  Stainbank  v.  Shepherd, 
22  Law  J.,  Ex.  341).  So  as  to 
whether  there  has  been  "a  strand- 
ing'' within  the  provisions  of  a  sea 
policy,  it  is  a  question  of  law  arising 
upon  the  facts:  see  for  example  a 
special  case  setting  forth  the  facts, 
Corcoran  v.   Gumey,  22   Law  J., 


Q.  B.  113.  Under  the  present 
clause  the  judge  would  first  find  the 
facts,  that  is,  state  the  case ;  and 
then  leave  the  law  thereon  to  be 
determined  as  hitherto  on  a  verdict. 
He  would  have  the  power  to  state  a 
special  or  general  verdict,  as  a  jury 
now  have.  It  has  recently  been 
held  that  when  a  judge  at  nisiprius 
reserves  certain  facts  for  the  opinion 
of  the  court  with  the  consent  of  the 
parties,  such  facts  are  in  the  nature 
of  a  special  case,  and  if  the  verdict 
can  stand  consistently  with  those 
facts,  though  they  might  lead  to  an 
opposite  conclusion,  the  court  will 
allow  the  verdict  to  stand  rather  than 
grant  a  new  trial  (Dyer  v.  Cowley,  1 7 
Law  J.,  Q.  B.  300).  There  the 
claim  was  for  goods  sold  and  deli- 
vered, the  evidence  was  clearly  given 
as  to  delivery,  but  the  jury  might 
have  inferred  it  (S.  P.,  Coles  v.  Bui- 
man,  6  C.  B.  184). 

(a)  Until  or  unless  the  next  alte- 
ration take  efiect  the  order  can  only 
be  made  on  hearing  both  parties, 
notwithstanding  that  consent  seems 
a  condition  precedent.  It  may  be  at 
or  before  the  trial  {tide  s.  3). 

(b)  The  court  would  not  before 
the  act  take  upon  itself,  even  by  con- 
sent, on  a  special  case,  the  oflice  of  a 
jury  in  deciding  questions  of  fact  to 
be  decided  on  the  conflicting  testi- 
mony of  witnesses  {Brocklebank  r. 
Anderson,  13  Law  J.,  C.  P.  102). 
Probably  the  principle  of  this  case 
will  still  be  adhered  to  (see  Hall  v. 
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fact  {a)  may  thereupon  be  tried  and  determined, 
and  damages  assessed  where  necessary,  in  open 
court,  either  in  term  or  vacation,  by  any  judge  (5) 
who  might  otherwise  have  presided  at  the  trial 
thereof  by  jury,  either  with  or  without  the  assist- 
ance of  any  other  judge  or  judges  of  the  same 
court,  or  included  in  the  same  commission  at  the 
assizes ;  and  the  verdict  of  such  judge  or  judges  (<?) 


827 


BainMdge,  12  Q.  B.  699,  a  special 
case  with  power  to  draw  such  infer- 
ences  as  a  jury  might;  and  see  Crouch 
V.  London  and  North  Western  Rail' 
way  Company,  2  N.  C.  L.  Rep.  188. 

(a)  As  to  trial  of  issues  of  fact  by 
jury,  vide  act  of  1852,  s.  42,  and 
Botes  thereto. 

(b)  Vide  act  of  1852,  s.  42.  Et 
vide  County  Courts  Act,  which  gives 
to  the  judge  the  power  of  deciding 
cases  under  5/.  and  above  that 
amount  unless  the  parties  desire  a 
jury  without  any  appeal.  By  the 
13  &  14  Vict.  c.  11,  it  is  provided 
that  if  either  party  in  a  cause  above 
20/.  is  dissatisfied  with  the  determi- 
nation or  direction  of  the  judge  in 
point  of  law,  or  on  the  admission  or 
rejection  of  any  evidence,  such  party 
may  appeal  from  the  same,  &c.  See 
the  recent  case  of  Hughes  v.  Great 
Western  Railway  Company,  2  N.  C. 
L.  Rep.  1362,  as  to  what  constitutes 
a  **  determination  or  direction  of  the 
judge  in  point  of  law." 

(c)  There  may  be  some  difficulty 
as  to  how  it  can  be  questioned  as 
against  law,  unless  provision  is  made 
for  separating  the  decision  of  the  law 
from  the  fact.  A  similar  power  is 
exercised  by  the  county  court  judges, 
and  great  difficulty  has  arisen  upon 
this  point.  In  one  case  (in  which 
Smith  V.  Thompson,  8  C.  B.  44,  was 
cited),  the  action  being  for  dismissal 
of  a  clerk,  which  was  justified,  the 
judge  having  decided  (as   it    was 


alleged  on  false  reasons)  that  the 
justification  was,  under  the  contract, 
not  sustained,  but  having  also  nega- 
tived a  set-off  on  the  ground  that 
the  claim  was  one  of  unliquidated 
damages,  the  court  reversed  his  de- 
cision on  the  latter  point  as  being  a 
pure  point  of  law ;  but  on  the  other 
point  as  to  the  right  of  dismissal,  it 
was  said,/7tfrMauIe,  J.:  "How  can  we 
enter  into  that  question  of  fact  ?  Can 
we  enter  into  a  consideration  of  the 
reasons  he  assigns  for  his  judgment  ?" 
(It  has  been  repeatedly  ruled  that  the 
BuperiorcourtscannotdoBo).  "What 
piece  of  evidence  did  the  judge 
reject  ?  You  must  argue  in  fact  that 
the  judge  misdirected  himself.  Whe- 
ther the  plaintiff  had  been  guilty  of 
misconduct  was  one  of  fact  for  the 
jury.  There  is  no  appeal  on  matters 
of  fact.  If  there  be  any  point  of 
law,  it  is  that  as  to  the  set-off.  It 
is  plain  that  the  judgment  of  the 
county  court  judge  cannot  be  review- 
ed  on  a  matter  of  fact,  though  it  may 
be  with  respect  to  the  admission  or 
rejection  of  evidence.  But  there 
was  no  rejection  of  evidence  here : 
all  was  proved  that  could  be.  Then 
it  is  said  there  has  been  misdirection, 
but  expressions  used  by  a  judge  on 
giving  his  decision  are  not  at  all 
binding  as  the  reasons  of  his  judg- 
ment. If  the  judgment  can  be  sus- 
tained on  any  good  reason,  the  party 
for  whom  it  is  given  is  entitled  to 
retain  it.    I  am  disposed  to  think 
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shall  be  of  the  same  effect  as  the  verdict  of  a 


that  in  a  case  like  the  present,  where 
the  law  is  given  inextricably  mixed 
with  the  fact,  it  was  not  intended  by 
the  legislature  that  there  should  be 
any  appeal.  Where  the  parties  do 
not  withdraw  the  question  of  fact 
from  the  judge  of  the  county  court, 
and  he  takes  a  case,  even  though  we 
may  be  able  with  more  or  less  diffi- 
culty to  pick  out  from  among  the 
facts  that  he  has  decided  a  matter 
of  law,  I  think  it  is  much  to  be  con- 
sidered whether  such  a  decision  can 
be  a  ground  of  appeal.  But  if  there 
be  a  jury  to  decide  on  the  facts, 
every  determination  of  the  county 
court  judge  with  respect  to  the  ad- 
mission or  rejection  of  evidence  be- 
tween them,  and  every  direction  to 
them  in  point  of  law,  is  as  open  to 
review  as  the  decisive  direction  of  a 
judge  of  one  of  the  superior  courts. 
If  this  view  be  correct,  there  could 
be  no  appeal  except  when  the  matter 
was  tried  before  a  jury.  And  such,  I 
think,  would  be  a  wise  construction 
to  put  upon  the  statute,  for  when  the 
sum  demanded  is  above  5/.,  either 
party  may  require  that  the  case  shall 
be  decided  by  a  jury.  If  they  leave 
it  to  the  judge  to  decide  both  the 
fact  and  law,  they  in  some  measure 
put  him  in  the  situation  of  an  arbi> 
trator,  and  it  is  found  practically 
con>enient  that  such  a  decision 
should  not  be  open  to  review"  {Easi 
Anglian  Railway  Company  v.  Lyth^ 
goe,  20  Law  J.,  C.  P.  84).  In  another 
case,  where  the  parties  did  not  re- 
quire a  jury,  and  there  was  a  case 
stated,  it  was  said,  jver  Jervis,  C.  J.: 
*'Is  there  any  appeal  where  the  facts 
and  the  law  are  not  separated  ?  The 
defendants  might  have  had  the  facts 
decided  by  a  jury."  kn^per  Maule, 
J.,  in  giving  judgment:  **  The  ques- 


tion is,  what  is  comprehended  i^ithia 
the  meaning  of  the  words  *  determi- 
nation or  direction  of  the  court  in 
point  of  law.*  The  section  clearly 
does  not  give  an  appeal  to  all  parties 
who  are  dissatisfied  with  the  Judg- 
ment of  the  court  on  every  ground, 
but  it  is  only  when  the  dissatisfaction 
is  with  the  determination  or  directioil 
in  point  of  law.  Now  there  is  a  de- 
termination in  point  of  law  when  the 
court  has  nothing  but  law  to  deter- 
mine, as  when  a  question  is  raised 
upon  demurrer  or  upon  a  special 
verdict.  The  term  *  direction  *  ap- 
plies when  the  cause  is  tried  by-  a 
jury,  and  the  judge  lays  down  to 
them  a  proposition  as  a  matter  of 
law ;  as,  for  instance,  that  a  certain 
interest  cannot  pass  except  by  instru- 
ment under  seal.  But  where  he 
parties  do  not  choose  to  separate  the 
law  from  the  facts  at  all,  but  leave 
the  judge  to  determine  both  together, 
it  may  be  very  much  doubted  whe- 
ther the  parties  do  not  exempt  them- 
selves from  the  words  and  spirit  of 
this  enactment.  It  is  often  very 
desirable  that  a  decision  should  be 
virithout  appeal.  In  the  ordinary 
case  of  an  arbitrator  who  is  to  put 
an  end  to  all  controversies  between 
the  parties,  it  has  long  been  settled 
that  his  decisions  on  the  facts  or  law 
cannot  be  impugned ;  and  it  may  be 
that  when  the  parties  leave  the  facu 
and  the  law  to  the  judge,  they  may 
be  considered  as  intending  to  put 
him  in  the  situation  of  an  arbitrator. 
It  may,  notwithstanding,  be  possible 
that  a  line  may  be  drawn  which  will 
not  exclude  every  case  in  which  the 
judge  proceeds  without  a  jury,  and 
yet  the  facts  before  him  are  not  ad- 
mitted. It  may  be,  if  it  appears 
upon  the  case  sent  up  to  the  court  of 
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jury  (a),  save  that  it  shall  not  be  questiooed  upon 
the  ground  of  being  against  the  weight  of  evi- 
dence (6)  ;  and  the  proceedings  upon  and  after 
such  trial,  as  to  the  power  of  the  court  or  judge  (c), 


appeal  by  the  judge  of  the  county 
court*  or  agreed  upon  by  the  parties, 
that  the  decision  of  the  judge  can  be 
sustained  by  a  particular  view  of  the 
facts,  which  does  not  render  it  neces- 
sary to  conclude  that  he  has  decided 
the  particular  point  of  law  in  the 
way  complained  of  as  erroneous, 
that  the  court  of  appeal  will  have  no 
power  of  reviewing  the  judgment ; 
yet,  when  it  is  manifest  from  the 
facts  of  the  case  that  the  jud^e,  in 
order  to  arrive  at  his  judgment,  must 
have  decided  a  certain  matter  of  law 
in  a  certain  way,  that  that  will  be  a 
determination  in  point  of  law,  with 
respect  to  which  an  appeal  will  lie. 
(a)  Semble,  the  verdict  may  be  spe- 
cial or  general. 

*  (b)  In  all  cases,  whether  there  is 
any  evidence  is  a  question  of  law 
for  the  court,  as  if  there  is  any 
evidence  of  a  trespass  in  taking  goods 
(ZtfntfV.DM?on, 3 C.B.776;  Hartley 
V.  Moxham,  3  Q.  B.  70) ;  or  to  the  per- 
son, {Reidy,  Coker,  1  C.L.Rep.747). 
So  of  goods  sold.  Cole  v.  Btilman,  6 
C.  B.  184 ;  or  of  conversion,  Glover 
V.  North  Western  Railway  Company, 
5  Ex.  66,  19  Law  J.,  Ex.  172  ;  S.  P., 
Campbell  v.  Webster,  2  C.  B.  258, 
as  to  presentment ;  so  S.  P.,  Skilbeci 
▼.  Gowet,  7  Q.  B.  846 ;  Woodcock  v. 
Houldsworth,  16  Mee.  &  W.  129, 
as  to  posting  letters ;  as  to  acting  in 
en  office,  Doe  d.  Hopley  v.  Young ^ 
8  Q.  B.  63,  S.  P. ;  Doe  d.  Jacobs  v. 
Philips,  8  Q.  B.  159,  S.  P.;  so  as 
to  evidence  of  death.  Doe  d.  France 
V,  Andreses,  15  Q.  B.  756;  or  iden- 
tity, Stebbing  v.  Shee,  8  C.  B.  827 ; 
Brunswick  v.  Slowman,  8  C.  B.  31 7; 
Powell  V.  Hoy  land,  20  Law  J.,  Ex. 


82;  Lindus  v.  BradweU,  5  C.  B. 
583  ;  Chaplin  v.  Clarke,  4  Ex.  403. 
So  whether  on  the  evidence  a  verdict 
is  sustainable  {Rowley  v.  Senior,  8 
Q.  B.  677;  Roberts  v.  Bethell,  22 
Law  J.,  C.  P.  69 ;  King  v.  Cole,  2 
Ex.  628 ;  Pollard  v.  Ogden,  22  Law 
J.,  Q.  B.  439).  So  whether  a  jury  are 
at  liberty  to  find  any  fact  by  inference 
from  general  as  opposed  to  more  par- 
ticular proof  is  a  question  of  law  : 
as  where  they  were  allowed  on  general 
evidence  of  user  to  find  that  plain- 
tiff was  owner  of  land,  although  it 
was  proved  that  during  the  term 
those  under  whom  he  claimed  had 
accepted  a  lease  of  it  (Page  v.  Hat- 
chett,  8  Q.B.593) ;  so  as  to  rebutting 
evidence  of  ownership  {Doed.  Hamp- 
son  v.  Hampson,  5  C.  B.  267).  As 
to  legal  presumptions,  see  Middleton 
V.  Barret,  18  Law  J.,  Ex.  433; 
which  are  of  course  matters  of  law 
(Andrews  v.  Ifailes,  22  Law  J.,  Q.  B. 
409)  ;  authority  presumptione  juris 
(Trent  v.  Hunt,  22  Law  J.,  Ex.  318). 
See  the  distinction  between  presump- 
tion of  law  and  fact,  and  between  no 
evidence  and  some  evidence  well 
illustrated,  Jewell  v.  Parr,  22  Law 
J.,  C.  P.  253 ;  S.  C,  1  N.  C.  L.  Rep. 
454.  See,  as  to  presumption  that 
an  instrument  was  made  at  the  time 
it  bears  date,  Morgan  v.  Whitmore, 
20  Law  J..  Ex.  289,  6  Ex.  716; 
Roberts  v.  Bethell,  22  Law  J.,  C.  P. 
69.  See  the  distinction  between 
what  is  matter  of  law  and  of  fact,  as  to 
evidence,  well  illustrated  in  Pullen  v. 
Temple,  22  Law  J.,  Ex.  1 51 ;  and  Mon- 
tague V.  Parkins,  ib.  C.  P.  187,  and  C. 
L.  R.  579,  as  to  acceptances  in  blank, 
(c)  To  certify  or  amend,  &c. 
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the  evidence  (a),  and  otherwise,  shall  be  the  same 
as  in  the  case  of  trial  by  jury  (6). 


(a)  As  to  improper  rejection  or 
ftdmission  of  evideDce,  see  notes  to 
sections  34,  35  post;  also  note  (b) 
suprh,  citing  the  cases  in  which  the 
distinction  was  drawn  between  what 
is  merely  a  verdict  against  evidence, 
and  what  is  a  verdict  without  any 
evidence  to  support  it.  Of  course 
there  will  be  the  power  of  objecting 
to  the  admission  or  rejection  of 
evidence,  but  subject  to  the  previous 
rules  of  law  relating  to  that  subject 
so  far  as  they  apply;  as  that  the 
objection  to  evidence  must  be  made 
at  the  time ;  and  whether  it  be  evi- 


dence objected  to  or  offered  it  must 
be  on  the  right  ground  at  the  time ; 
and  further,  the  new  trial  will  not  be 
granted  ejp  debitojustitue  unless  a  bill 
of  exceptions  would  lie,  nor  if  it  be 
a  matter  of  discretion,  unless  the 
court  can  see  that  it  probably  influ- 
enced the  verdict.  The  application 
of  this  latter  rule  will  necessarily  be 
much  affected  by  this  alteration  of 
the  tribunal  for  deciding  matters  of 
fact  under  this  section,  at  all  events 
on  original  applications  for  a  new  trial 
by  the  court  in  which  sits  the  judge 
who  tried  the  action,  and  can  of 


{b)  So  far  as  the  absence  of  a  jury 
will  allow  of.  For  instance,  as  there 
will  be  no  chargcy  it  will  not  be  pos- 
sible to  object  exactly  for  misdirec- 
tion. It  will  be,  however,  a  question 
of  practice  whether  there  ought  not 
to  be  a  Humming  up;  in  which  the 
judge  may  state  what  he  conceives 
to  be  the  question,  and  the  evidence 
thereon  justifying  his  determination ; 
whereon  the  counsel  on  one  side  or 
the  other  may,  as  before,  object  that 
the  question  is  different,  or  that  there 
is  no  evidence  to  determine  it,  or 
that  there  is  some  other  question  to 
be  determined;  on  any  of  which 
points  being  determined  the  other 
way,  points  may  be  reserved  or  excep- 
tions tendered,  or  a  case  or  special 
verdict  stated  by  consent  as  before. 
It  has  already  been  shown  (note  (&), 
supra),  that  practically  there  will 
rarely  be  questions  of  pure  and 
simple  fact  to  be  determined,  and 
that  under  this  section  the  judge 
will  have  to  decide  fact  and  law 
instead  of,  as  before,  law  alone.  See 
subsequent  clauses  as  to  procedure 
on  trial  by  jury,  by  this  clause  appli- 


cable, as  far  as  possible,  to  the  trial 
by  judge,  sections  18  to  45.  See 
especially  sections  33  to  45  as  to 
new  trials.  No  appeal  is  allowed 
where  the  new  trial  is  applied  for  as 
matter  of  discretion  only,  as  on 
the  ground  that  the  verdict  was 
against  the  weight  of  evidence ;  on 
which  ground  it  is  probable  that  new 
trials  in  case  of  trial  by  judge  will  be 
granted  more  rarely  than  in  case  of 
trial  by  jury.  But  as  to  points  re- 
served or  as  to  misdirection,  the  prac- 
tice vnll  in  effect  be  the  same.  There 
is  a  class  of  cases  in  which  the  ope- 
ration of  this  clause  will  be  very  im- 
portant ;  cases  in  which,  if  tried  by 
a  jury  and  the  verdict  were  *'  against 
the  weight  of  evidence,"  the  court 
would  not  disturb  it,  though  the 
judge  would  not  have  found  it;  a 
class  of  cases  referred  to  per  Cress- 
well,  J.,  in  Coster  v.  Baring,  2  N.  C. 
L.  Rep.  813:  "  The  evidence  might 
not  be  sufficient  in  the  opinion  of  a 
judge,  but  it  might  satisfy  a  jury," 
of  course  assuming  that  in  law  it  was 
enough  for  them  to  consider. 
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Simultaneous  Sittings  in  same  Court, 
II.  It  shall  be  lawful  for  any  one  of  the  judges  Two  judges 
of  any  of  the  superior  courts  at  Westminster,  at  Sme^toe 


course  declare  whether  such  and 
such  evidence,  or  the  absence  of  it, 
did  materially  influence  his  mind. 
The  distinction  between  what  is  mere 
matter  of  inference  from  evidence,  as 
credit  or  authority,  &c.,  and  what  is 
an  adequate  amount  of  evidence  to 
draw  any  inference  from  is  illustrated 
in  many  cases.  In  an  action  on  a 
joint  and  several  promissory  note 
against  A.  B.  and  C.  the  only  evi- 
dence as  to  the  handwriting  of  C. 
was  a  retainer  to  the  attorney  to 
defend  the  action,  bearing  the  signa- 
tures of  all  three  defendants,  upon 
which  the  attorney  had  acted,  with- 
out having  ever  seen  C,  or  being 
acquainted  with  his  handwriting. 
Held,  that  there  was  no  evidence  of 
the  writing  of  C.  ( Drew  v.  Prior,  5 
Man.  &  G.  264).  Whether  an  agent 
or  factor  has  necessarily  and  impli- 
edly by  virtue  of  his  mere  office  a 
certain  authority  (as  whether  he  is 
intrusted  with  a  dock  warrant  within 
the  meaning  of  the  factor's  act)  is  a 
question  of  law,  but  whether  he  is 
so  intrusted  is  a  question  of  fact  for 
the  jury ;  and  then  again,  when  it  is 
a  question  of  fact  for  them  it  is  a 
question  of  law  what  is  evidence 
enough  for  them  to  decide  the  ques- 
tion in  the  affirmative  (^Hatfield  v. 
PMUippi,  in  error,  9  Mee.  &  W. 
647).  In  that  case  it  was  held  that 
the  judge  was  not  bound  to  tell  the 
jury  what  was  in  law  such  an  intrust- 
ing. But  if  there  had  not  been  any 
legal  evidence  of  it  he  would  have 
been  bound  to  withdraw  the  question 
from  them :  as  held  in  many  cases 
on  agency  {Dodnley  v.    Varley,  12 


A.  &  E.  632).  So  in  the  cases  as 
to  the  liability  of  shareholders,  com- 
mitteemen, or  provisional  directors, 
it  was  often  decided  as  a  question  of 
law  what  was  such  an  amount  of 
evidence  as  would  warrant  a  verdict 
for  the  plaintiff,  although  that  would 
usually  depend  on  what  was  in  law 
the  question  to  b  >  determined,  and 
as  soon,  for  example,  as  it  was  settled 
as  to  provisional  directors  that  there 
was  no  partnership,  the  question  and 
the  evidence  necessary  to  constitute  a 
legal  question  of  course  altered  (Todd 
V.  Emley,  8  Mee.  &  W.  505  ;  Haw- 
ker V.  Bourne,  8  Mee.  &  W.  703 ; 
Seynell  v.  Lewis,  15  Mee.  &  W. 
317).  The  following  case  illustrates 
the  kind  of  case  in  which  the  decision 
of  the  judge  as  to  fads  will  be  re- 
ceivable as  a  matter  of  law.  On 
trial  of  action  of  trover  for  bill  of 
exchange,  proof  the  defendant's 
bankers  had  discounted  bUl  for  cus- 
tomer for  whom  they  were  in  the 
habit  of  discounting  bills,  and  that 
bill  had  been  brought  to  them  by 
customer's  clerk,  who  was  directed 
to  inquire  whether  they  would  dis- 
count it,  and  to  state  to  defendants 
particulars  of  arrangements  between 
holder  of  bill  and  customer,  and 
neither  party  called  clerk  as  witness, 
jury  ought  not  to  be  directed  to 
presume  that  clerk  delivered  mes* 
sage,  as  in  absence  of  evidence  to  the 
contrary,  presumption  is  that  defend- 
ants had  bond  fide  discounted  bill 
without  notice,  circumstances  which 
clerk  had  been  directed  to  tell  them 
{Middlelonv,Bamard,\S  Law  J.,  Ex. 
433).    In  a  more  recent  case  in  an 
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for  trial  of  the  request  of  the  lord  chief  justice  or  lord  chief 
fngkf the^"  baron,  to  try  the  causes  entered  for  trial  at  ni^ 
same  court,  prius  in  Westminster  and  London  in  either  of  tlie 
courts,  on  the  same  days  on  which  the  said  lord 
chief  justice  or  lord  chief  baron,  or  any  other  judge 
of  the  same  court,  shall  be  sitting  to  try  causes  at 
those  places  respectively,  or  at  either  of  them,  so 
that  the  trial  of  two  causes  may  be  proceeded 
with  at  the  same  time ;  and  all  jurors,  witnesses, 
and  other  persons  who  may  have  been  summoned 
or  required  to  attend  at  or  for  the  trial  of  any  cause 
before  the  said  lord  chief  justice  or  lord  chief  baron, 
as  the  case  may  be,  shall  give  their  attendance  at 
and  for  the  trial  thereof  before  such  other  judge  as 
may  be  sitting  to  tiy  the  same  by  virtue  of  this 
act ;  and  it  shall  be  lawful  for  the  associates  and 
other  officers  of  the  lord  chief  justice  or  lord  chief 
baron,  as  the  case  may  be,  to  appoint  from  time  to 
time  fit  and  proper  persons,  to  be  approved  by  the 
said  lord  chief  justice  or  lord  chief  baron,  to  attend 
for  them  and  on  their  behalf  respectively  before 
such  judge ;  and  the  trial  of  every  cause  which  shall 
be  so  had  by  virtue  of  this  act  shall,  if  necessary, 
be  entered  of  record,  as  having  been  had  before  the 
judge  by  whom  such  cause  in  fact  was  tried  (a). 

Adjudication  of  Matters  ofAccotmt, 
Power  to^       III.  If  it  be  made  appear,  at  any  time  after  the 
judge  to       issuing  of  the  writ,  to  the  satisfaction  of  the  court 


action  on  a  bill :  plea,  that  it  was  an  had  negotiated  it  and  paiditasalleged; 

accommodation  acceptance  and  ne-  and  semble  that  where  the  evidence 

gotiated  by  the  drawer  for  his  own  is  equally  consistent  with  either  the 

use  and  paid  by  him  when  due,  and  negative  or  the  affirmative  of  a  fact, 

then  reissued ;  the  facts  that  the  it  is  not  sufficient  evidence  of  it  to 

bill  bore  his  name  on  the  back  of  it  prove  the  affirmative  {Jewell  v.  Por- 

when  it  passed  from  him  to  the  ker^  1   N.  C.  L.  Rep.  454;  S.  C, 

holder,  and  that  there  was  a  memo-  Jewell  v.  Parr,  22  Law  J.,   C.  P. 

randum  on  its  face  of  the  time  when  253). 

it  would  become  due,  were  held  no  (a)  And  see  section  95,  as  to  ap- 

evidence  of  the  allegations  that  he  pointment  of  sittings. 
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or  a  judge  (a),  upon  the  application  of  either  direct  arw- 
party  (b),  that  the  matter  in  dispute  consists  wholly  foJ^JS^ 
or  in  part  (c)  of  matters  of  mere  account  (i)  which 


(a)  It  may  be  the  judge  who  tries 
the  cause,  vide  sect.  6. 

(b)  See  Richardson  v.  Patteson, 
8  Mee.  &  W.  313. 

(c)  Although  accounts  can  only 
be  taken  in  equity,  an  action  at  law 
can  be  maintained  on  a  collateral 
breach  of  contract,  and  indepen- 
dently of  the  accounts ;  and  a  court 
of  equity  will  not  stay  such  action, 
but  will  not  allow  judgment  to  be 
recovered  until  the  accounts  are 
taken  {Rowaon  v.  Samuel^  3  Jur.  54). 
Perhaps  the  principles  illustrated  in 
such  cases  will  be  applicable  in  ap- 
plying  the  important  power  of  this 
clause. 

(d)  At  common  law  there  is  an 
action  of  account  by  which  all  per- 
sons accountable,  i.  «.,  who  had  re- 
ceived money  for  another  as  bailiffs 
or  receivers,  were  compellable  sum- 
marily to  account  on  oath  before 
auditors  assigned  by  the  court  or 
the  employers  {vide  Bro.  Abr.  Ac- 
count, and  Fitz.  Nat.  Brev.  same 
title).  The  statute  of  Malbridge, 
52  Hen.  3,  c.  23,  enacted  that  they 
should  be  liable  to  attachment  until 
they  accounted ;  and  the  statute  of 
"West.  2,  13  Edw.  1,  c.  11,  concern- 
ing all  receivers  which  are  account- 
able, **  provided  that  if  they  were 
found  in  arrear  by  the  auditors  they 
should  be  forthwith  imprisoned  until 
they  had  satisfied  the  arrears."  If 
the  defendant  denied  his  liability 
to  account  by  plea  in  bar  of  the 
action,  and  it  was  found  against  him, 
a  capias  ad  computandum  at  once 
issued,  under  which  he  was  taken 
and  auditors  were  assigned,  the  de- 
fendant finding  bail  for  his  appear- 
ance before  them  day  by  day  until 


the  suit  was  ended,  and  if  it  were 
found  against  him  he  was  recom- 
mitted to  prison  (21  Hen.  6,  c.  26, 
Bro.  Abr.  Account,  f.  45).  Two 
filazers  of  the  court  were  commonly 
assigned  as  auditors  (9  Hen.  6,  c.  29, 
Bro.  Abr.  Account,  f.  3 ;  Leon.  87 ; 
Gawton  v.  Davies,  Leon.  219).  In 
an  action  of  account  the  defendant 
having  been  adjudged  to  account, 
and  auditors  having  been  assigned^ 
the  court  was  moved  to  order  that 
some  merchants  be  joined  to  the 
attorneys  on  either  side  to  help 
them  to  manage  the  account,  be- 
cause the  attorneys  were  not  skilful 
in  such  business.  But  Holt,  C.  J., 
said,  **  We  can  make  no  rule  for  this, 
but  you  may,  by  consent,  advise 
with  merchants  to  assist  you  in 
drawing  up  the  accounts"  {Frank- 
Uh's  Casey  Sty.  388).  In  another  case 
about  the  same  period  (1653),  a 
case  occurs  in  which  it  was  said  the 
**  clerks  of  the  court  are  auditors  " 
{Leger  v.  Amory,  2  Sid.  89 ;  Tay. 
lor  V.  Page,  Cro.  Car.  116;  Briggs 
V.  Wilsony  Palm.  512).  If  the  au- 
ditors found  there  was  wilful  delay 
on  either  side  they  certified  to  the 
court  {Williams  v.  Lee^  Mod.  42). 
The  act  of  4  Anne,  c.  16,  s.  27, 
gave  the  action  of  account  against 
executors  and  administrators  of 
those  who  were  accountable,  and 
enacted  that  the  auditors  appointed 
by  the  court  should  administer  an 
oath  and  examine  the  parties.  As 
the  auditors  at  common  law  had  that 
power,  this  rather  indicates  that  the 
action  was  becoming  obsolete,  except 
in  cases  in  which  it  was  the  only 
remedy,  as  between  tenants  in  com- 
mon, &c.     Before  this  time  we  find 
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Holt,  C.  J.,  nding  that  wherever 
there  was  a  promise  to  account  as- 
sumpsit would  lie ;  and  that  where- 
ever  one  acted  as  hailiff  he  did  pro- 
mise (i.  e.,  in  law)  (  Wilkin  v.  Wilkin, 
1  Salk.  9);  and  though  in  that  case 
Holt,  C.  J.,  said  it  would  be  incon- 
venient to  permit  an  assumpsit  by 
reason  of  the  trouble  and  length  of 
the  accounts,  Dolben,  J.,  said  that 
the  action  lay  because  account  is  a 
tedious  and  troublesome  action.  If 
it  had  become  so  it  could  only  be  by 
reason  of  abuse ;  for  originally  and 
properly  no  action  was  so  speedy 
and  summary,  as  will  have  been 
seen.  Holt,  C.  J.,  would  not  yield, 
and  held  that  the  action  of  assump- 
sit only  lay  for  damage  for  not  ac- 
counting, and  he  declared  that  the 
plaintiff  should  not  travel  into  ac- 
counts in  such  actions, — an  observa- 
tion which  has  been  often  made 
since  in  actions  involving  matter  of 
account.  The  action  for  money  had 
and  received,  however,  was  now 
substituted  as  a  means  of  recovering 
the  balance  on  an  account:  and  it 
was  held  that  after  verdict  it  would 
be  intended  that  the  defendant  re- 
fused to  account,  or  did  something 
to  render  him  absolute  debtor  {Pout- 
ter  V.  Cornwall,  1  Salk.  9).  In  like 
manner  the  action  on  an  account 
stated  arose  out  of  the  ancient  action 
of  account  {Dolby  v.  Cooke,  Cro.  Jac. 
234).  And  in  equity  there  was 
always  a  remedy  by  bill  for  an  action 
in  cases  where  the  action  of  account 
would  not  lie  (Colston  v.  Gardner,  2 
Ch.  Cases,  3).  It  was  questionable 
whether  the  action  of  account  lay 
in  cases  of  partnership,  in  which  the 
transaction  arises  out  of  a  relation 
between  the  parties  creating  only 
equitable  obligations,  as  in  cases  of 
trustee  and  cestui  que  trust.  Ordi- 
narily in  matters  purely  arising  out 
of  partnership  transactions,  an  action 


is  not  maintainable  by  one  partner 
against  the  other,  though  of  course 
it  is  otherwise  if  the  matter  have  by 
mutual  agreement  been  taken  out  oi 
partnership  transactions,  and  made 
a  separate  matter ;  for  the  mereydct 
of  partnership  does  not  incapacitate 
them  from  suing  one  another,  but 
the  nature  of  the  matter  which  is 
the  subject  of  the  suit  (Smith  v. 
Barrow,  2  T.  R.  476).     So  that  one 
can   sue  the  other   for  money  re- 
ceived to  the  separate  use  of  the 
former,  and  wrongfully  carried  to 
the  partnership  accounts,  and  so  on 
a  dissolution  if  a  balance  has  been 
struck  between  them,  and  one  pro- 
mises to  pay  it  and  retains  it  {Foster 
v.  Allansori,  2  T.  R.  479),  although 
matters  relating  to  partnership  ac- 
counts are  oply  cognizable  in  equity 
{Exparte  Yonge,  3  Ves.  &  B.  34). 
So   if  any  partner,  sued  with   his 
fellow-partners,  be  taken  in  execu- 
tion for  a  partnership  debt,  and  pays 
the  whole  to  get  released,  he  can- 
not recover   at  law  against    them 
for  contribution ;  and  his  only  r^ 
medy  is  in  equity,  as  in  cases  of  a 
voluntary  payment  by  one  partner 
of  a  debt  due  from  himself  and  his 
co-partners  on  their  joint  contract 
{Sadler  v.  Nixon,  5  B.  &  Ad.  936). 
So  one  partner  cannot  sue  another 
at  law  for  his  share  of  partnership 
profits  or  receipts  {Green  v.  Beesley, 
2  B.  N.  C.  108).   But  if  one  advance 
another   money  to  enable  him  to 
enter  into  partnership  with  himself, 
vnth  an  express  contract  to  repay 
him,  he  can  sue  the  other  at  law 
upon  such  contract  (Elgie  v.  Web- 
ster, 3  Jur.  1 103 ;  Wray  v.  Milsione, 
5  Mee.  &  W.  21).    Where  there  is 
a  legal  liability  to  account,  the  re- 
medies at  law  and  equity  are  often 
concurrent   alternatives.     Thus   an 
agent  can  be  sued  at  law  for  not 
accounting  {Topham  v.  Braddiek,  1 
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Taunt.  572),  or  he  can  be  sued  in 
equity  to  compel  him  to  account 
(Pearse  v.  Oreen,  1  J.  &  W.  135) ; 
and  if  there  l^e  several  principals,  he 
can  be  made  in  equity  to  account  to 
all  for  their  respective  shares  (Pul- 
lock  V.  Grept  4  Russ.  285)^  which  is 
the  only  remedy  for  any  partners 
whose  shares  are  withheld  by  such 
agent,  unless  the  latter  by  express 
contract  to  pay  them  render  himself 
liable  to  an  action  at  law  (Howell  v. 
Batt,  5  B.  &  Ad.  504).  lu  so  far  as 
the  duty  of  the  agent  is  to  pay  all 
moneys  to  his  principal,  the  remedy 
is  either  law  or  equity,  for  he  may 
be  sued  in  equity  (Nicholson  v 
Knowlesi  5  Madd.  47) ;  or  at  law,  in 
an  action  for  so  much  money  as  re- 
ceived to  the  use  of  the  plaintiff 
(Lilly  V,  Hays,  5  A.  &  £.  1);  the 
right  in  equity  however  depending 
on  the  actual  existence  of  the  rela- 
tion of  agent,  which  at  law  may  be 
created  and  implied.  In  such  cases 
the  agent  stands  in  a  position  very 
analogous  to  that  of  a  trustee,  where 
the  trust  only  relates  to  the  payment 
or  application  of  money,  and  the 
distinction  is  often  di£Scult  to  draw 
between  the  equitable  relation  of 
trustee  and  cestui  gui  trusty  and  the 
legal  relation  of  agent  and  principal, 
in  the  former  of  which  cases  of 
course  no  action  is  maintainable,  for 
the  money,  until  a  balance  or  sum 
has  been  agreed  upon,  as  in  the 
hands  of  defendant  to  the  use  of  the 
plaintiff,  free  from  any  trust  to  apply 
it  to  any  other  purpose  (Roper  v. 
Holland,  3  A.  &  E.  99).  Where 
there  is  a  trust  in  course  of  execution 
an  action  will  bot  lie  against  the 
trustee  by  the  cestui  qui  trust  (Roper 
V.  Holland,  3  A.  &  E.  299).  It  is 
true  that  this  is  not  so  where  there 
is  merely  a  simple  absolute  duty  to 
pay  a  certain  sum  of  money  to  the 
plaintiff  (Cave  v.  Chapman,  5  A.  & 


£.  647),  though  the  mere  having  the 
money  for  him  without  either  a 
legal  duty  or  clear  contract  to  pay 
to  him  will  not  support  an  action 
(Lilly  v.  Hays,  ib,  1).  But  if 
a  fund  is  to  be  applied  by  the 
trustee,  and  the  plaintiff  has  only  an 
interest  in  a  share  of  it,  or  the 
residue  of  it,  the  action  will  not  lie 
(Bart let t  v.  Dimmond.  14  Mee.  & 
W.  49 ;  Edwards  v.  Bates,  7  M.  & 
G.  590).  It  is  settled,  therefore,  on 
the  above  cases,  that  where  the  par- 
ties stand  to  each  other  in  the  rela- 
tion of  trustee  and  cestui  qui  trust, 
and  the  trustee  is  under  no  other 
legal  liability  than  that  which  arises 
from  that  relation,  no  action  at  law 
for  money  had  and  received  can  be 
maintained  against  him,  although  he 
has  money  in  his  hands  which,  under 
the  terms  of  the  trust,  he  ought  to 
pay  into  the  cestui  que  trust,  but 
which  he  still  holds  in  the  character 
of  trustee  only  (Edwards  v.  Lowndes, 
22  Law  J.,  Q.  B.  107).  The  plain- 
tiff assigned  to  the  defendant  by 
deed  a  debt  due  to  him,  upon  trust, 
first  to  pay  the  costs  and  charges  of 
the  trust,  next  to  pay  money  due 
from  the  plaintiff  to  third  parties, 
not  exceeding  a  certain  sum,  and 
lastly,  to  pay  the  surplus  to  the 
plaintiff.  The  defendant  having 
received  750/.  under  the  deed,  the 
plaintiff  sued  him  for  money  received 
to  his  use,  but  without  giving  proof 
of  any  precise  sum  as  remaining  in 
his  hands  as  the  surplus.  It  was 
held  that  the  action  would  not  lie, 
as  the  trust  continued  (Edwards  v. 
Bates,  8  Sc.  N.  R.  405).  So  in 
another  case,  in  which  the  plaintiff, 
who  was  mortgagor,  and  another 
who  was  mortgagee  of  certain  pro- 
perty, appointed  a  defendant  receiver 
of  the  estate,  and  he  was  to  hold 
the  sums  received  in  trust  to  pay 
expenses,  to  keep    up    policies  of 
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insurance,  and  to  apply  the  surplus 
half  yearly  to  the  reduction  of  the 
interest,  paying  the  ultimate  surplus, 
if  any,  to  the  plaintiff,  but  keeping 
the  half  yearly  balances  to  pay  the 
premiums  upon  the  policies  for  the 
ensuing  year.  It  was  held  that  as 
the  interest  continued  open,  the 
plaintiff  could  not  maintain  an  action 
for  the  balances  (Bart let t  v.  Dimond^ 
14  Mee.  &  W.  49;  14  Law  J.,  Ex. 
372).  If,  indeed,  the  trustee  by 
appropriating  a  sum  as  payable  to 
the  cestui  qui  irust,  or  otherwise 
admits  that  he  holds  it  to  be  paid  to 
the  cestui  qui  trusty  and  for  his  use, 
the  character  of  the  relation  between 
the  parties  is  changed,  and  the 
trustee  does  not  hold  it  as  a  trustee, 
but  as  a  receiver  for  the  plaintiff's  use, 
who  may  have  an  action  at  law  for 
money  received  to  his  use,  founded 
upon  the  appropriation  to  his  use, 
and  the  liability  therein  arising. 
This  was  held  in  a  case  where  the 
board  of  health  held  funds  appli 
cable  in  their  discretion  for  the  pay- 
ment, among  others,  of  the  plaintiff. 
The  court  said  the  board  were 
trustees  for  other  persons, and  having 
made  no  appropriation  of  any  part  of 
the  money  as  held  for  the  plaintiff, 
it  was  held  that  the  action  for  money 
had  and  received  could  not  be  main- 
tained. The  court  said :  '*  An  action 
for  breach  of  duty  is  not  maintain- 
able by  cestui  qui  trust  against  his 
trustee,  where  the  only  breach 
complained  of  is  the  non-payment  of 
money  which  the  trustee  holds  as 
such  to  be  paid  by  him  to  the  cestui 
qui  trust t  but  which  he  has  not  spe- 
cially appropriated  to  that  person. 
The  proper  remedy  would  be  a  bill 
in  equity,  or  if  there  be  any  remedy 
at  law  it  would  be  by  matidamus" 
{Edwards  v.  Lowndes ^  22  Law  J.,  Q. 
B.  108).  The  equitable  jurisdiction 
in  matters  of  account  is  concurrent 


with  that  of  courts  of  law,  and  no 
precise  rule  can  be  ladd  down  as  to 
the  cases  in  which  it  will  be  exer- 
cised, the  Court  of  Chancery  re- 
serving to  itself  a  large  discretion 
upon  the  subject,  in  the  exercise  of 
which  it  will  pay  due  regard  to  the 
nature  of  the  case  and  the  conduct 
of  the  parties,  and  will  not  restrain 
an  action  merely  upon  the  ground 
that  from  the  number  and  complexity 
of  the  items  in  the  account,  a  judge 
at  nisi  prius  will  probably  urge  the 
parties  to  refer  it  (South  Eastern 
Railway  Company  v.  Martin,  2  Ph. 
758;  13  Jur.  11;  8  Law  J.,  Ch. 
103).  In  a  recent  case,  it  was  h^d 
by  the  House  of  Lords  that  on  a 
contract  for  the  execution  of  railway 
works  at  a  gross  sum,  with  a  provi- 
sion for  extra  works  required  in 
writing,  bill  for  an  account  of  the 
moneys  due  to  the  contractor  under 
the  contract,  was  a  proper  subject 
for  the  jurisdiction  of  a  court  of 
equity ;  but  it  was  afterwards  held 
that  although  in  this  suit  an  account 
could  be  taken  of  extra  work  re- 
quired in  vn-iting  according  to  the 
contract,  extra  work  not  so  done 
could  not  be  included  in  the  suit,  but 
that  the  plaintiff  must  be  left  to  his 
remedy  by  an  action  at  law,  in  which 
it  was  considered  that  he  could 
recover  the  value  of  such  extra  work 
not  comprised  in  the  provision  of  the 
contract  (Nix&n  v.  T(nf  Vale  Rait- 
way  Company y  7  Hare.  136)«  If  a 
railway  company  project  be  aban- 
doned before  the  company  is  actually 
established  and  the  shares  issued, 
the  subscribers  can  recover  their 
deposits  from  the  acting  provisional 
directors,  who  received  them,  by  an 
action  at  law  ( Walstab  v.  Spottis- 
woode,  15  Mee.  &  W.  501);  but  if 
the  shares  have  been  issued,  as  the 
shareholders  have  become  partners 
with  the  directors,  the  remedy  is 
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cannot  conveniently  be  tried  in  tlie  ordinary  way  (a), 
it  shall  be  lawful  for  such  court  or  judge  upon  such 


only  in  equity,  to  enforce  an  account 
and  a  general  contribution  to  pay  the 
expenses  of  and  division  of  the 
surplus  fund  {Cooper  v.  Webb,  15 
Sim.  454).  A  builder  having  entered 
into  a  contract  to  erect  a  house,  but 
becoming  bankrupt  before  it  is 
finished,  and  the  house  being  com- 
pleted by  his  assignees,  they  have  no 
right  to  file  a  bill  in  equity  to  have 
an  account  taken  of  what  had  been 
done,  as  it  is  not  a  proper  subject  for 
a  suit  in  equity  (Ambrose  v.  Dun- 
mow  Union,  9  Beav.  508).  Accounts, 
even  after  having  been  referred  to  the 
Master,  have  been  allowed  to  be 
submitted  to  an  arbitrator,  the  court 
however,  declining  to  permit  the 
Master  to  be  bound  by  his  decision 
{Scale  V.  FothergiU,  8  Beav.  361). 
At  law  an  award  of  a  sum  of  money 
is  no  evidence  of  an  account  stated 
{Bates  V.  Townley,  2  Ex.  152). 
The  following  case  well  illustrates 
the  class  of  cases  in  which  this 
clause  wiil  apply : — N.  and  S.  con- 
tracted with  a  railway  company, 
jointly  and  severally,  to  execute 
certain  railway  works,  according  to 
specifications  and  prices  contained  in 
a  former  contract  between  N.  and 
the  company.  S.  was  to  advance 
the  money  necessary  for  the  execution 
of  the  works,  and  to  receive  from 
the  company  all  monies  accruing  due 
from  them  in  respect  of  the  works, 
and  apply  them  in  discharge  of  N.'s 
liabilities  under  his  contracts.  S. 
became  a  bankrupt  at  the  completion 
of  the  works,  and  the  company, 
after. paying  him  and  his  assignees 
part  of  the  monies  due  from  them, 
refused  to  account  with  N.  for  the 
balance,  whereupon  he  filed  a  bill 
for  an  account  against  them  and  S.'s 


assignees :  held,  that  although  the 
case  against  the  company  consisted 
of  matters  cognizable  at  law,  yet  as 
there  were  complicated  accounts 
therein,  and  between  the  other  parties 
respectively,  a  court  of  equity  was 
more  competent  to  take  them,  and 
to  dispose  of  the  whole  case,  than  a 
court  of  law,  and  the  bill  sustained 
accordingly  {The  Taff  Vale  Railway 
Company  v.  Nixon,    1    H.   L.  Ca. 

111). 

(a)  Not  conveniently  tried ;  it  is 
implied  that  the  matters  coiiU  legally 
be  tried  in  an  action  at  law.  Semble, 
the  clause  applies  not  where  it 
appears  that  the  subject  of  the  suit 
"wholly  or  in  part  consists  of 
matter  of  account/'  which  could  not 
be  the  subject  of  an  action  at  law  at 
all,  as  in  cases  of  partnership  {vide 
supra),  as  to  which  the  latest  case  is 
Cross  V.  Chessire,  7  Ex.  43,  or  of 
cestui  que  trust  {Bond  v.  Narre^  10 
Q.  B.  244).  The  old  doctrine  that 
money  had  and  received  lies  on 
equitable  ground  is  exploded  {Miller 
T.  Jllee,  13  Jur.  431).  And  see 
BawUnson  v.  Clarke,  in  error,  15 
Mee.  &  W.  202,  as  to  a  partnership. 
It  is  true  that  sections  83,  84,  allow 
of  equitable  defences  and  equitable 
answers  thereto,  but  those  clauses 
also  appear  to  apply  only  where 
there  is  a  legal  right  of  action  pre- 
cedent to  the  equitable  defence, 
which  it  should  seem  there  is  not  in 
cases  such  as  those  cited  in  note  (b), 
supra,  where  there  is  no  legal  ha- 
bility  to  action  at  all.  It  is  to  be 
observed,  however,  that  in  certain 
cases  there  may  arise  such  a  legal 
liability  between  parties  standing  in 
a  relation  to  each  other,  creating,  per 
«e,pnly  equitable  obligations.  Thus, 
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application,  if  they  or  he  think  fit,  to  decide  socli 
matter  in  a  summary  manner  (a),  or  to  order  that 
such  matter  (J),  either  wholly  or  in  part,  be  re- 
ferred to  an  arbitrator  (c)  appointed  oy  the  par- 
ties (i),  or  to  an  officw  of  the  court  (e),  or,  in 
country  causes,  to  the  judge  of  any  county  court  (/*), 
upon  such  terms  as  to  costs  and  otherwise  as  such 
court  or  judge  shall  think  reasonable ;  and  the  de- 


if  one  partner  make  advances  for  the 
partnership  funds  on  a  separate 
security  of  one  of  his  partners,  he 
can  sue  him  at  law  on  such  security 
(Caufee  v.  Broin,  3  B.  54 ;  S.  P. ; 
Simpson  y.  Rackstrow,  7  B.  149, 
617).  But  if  the  matter  be  merely 
on  the  partnership  account,  no  action 
lies  at  law  until  a  final  adjostment 
of  the  accounts  by  mutual  agree- 
ment {Fromont  v.  CopeUmdy  2  B. 
170;  Bovillv.  Hammond,^  B.&,C. 
149).  And  to  obtain  an  account  the 
only  remedy  is  in  equity  {Harrit  y« 
Armitage,  4  Madd.  143).  On  the 
breach  of  the  covenants  in  the  part- 
nership deed,  the  partners  can  sue 
each  other  at  law  to  recover 
damages,  but  of  course  to  compel 
performance  the  remedy  is  in  equity, 
as  also  to  restrain  one  partner  from 
acting  in  contravention  of  the  terms 
of  the  partnership ;  the  remedy  in 
equity  being  only  available,  however, 
in  cases  in  which  after  breach  of  the 
covenant  an  action  at  law  could  be 
maintained  {Coates  v.  Coateg,  6 
Madd.  287). 

(a)  That  is,  finally ^  the  next  word 
is  the  disjuncture.  See  as  to  judges ' 
awards,  Gibbt  v.  Flight,  22  Law  J., 
C.  P.  252,  1  C.  L.  Rep.  329. 

(b)  See  as  to  compulsory  arbitra- 
tion under  8  &  9  Vict.  c.  118,  ColUnt 
V.  South  Staffordshire  Railway  Com- 
pany, .21  Law  J.,  Ex.  247.  The 
order  of  reference  will  be  compoL- 


sory,  unless  both  consent  A  judge's 
order  for  payment  of  money  obtained 
for  the  purpose  of  its  being  made  a 
rule  of  court,  and  the  foundation  of 
an  execution  under  1  &  2  Vict.  c. 
110,  must  not  be  made  exparte 
(Richards  v.  Patterson,  8  Mee.  & 
W.  313).  So  that  on  **  the  appli- 
cation of  either  party/'  there  must 
be  a  summons  to  show  cause  before 
the  judge  can  decide  the  case  under 
this  part  of  the  clause  summarily  and 
finally.  The  order  to  rrfer  might  be 
eaparte,  but  probably  would  not  be, 
which  will  depend  upon  the  rules  of 
practice  under  this  act.  Rules  or 
orders  for  certiorari  under  the 
County  Courts  Act  are  exparte. 

(c)  By  sect.  5,  any  arbitrator  on 
a  compulsory  reference  under  the  act 
may  state  special  case,  and  by  sect. 
32  it  is  provided  that  on  a  special 
case  error  may  be  brought,  which  by 
sect.  103  is  extended  to  all  courts  oi 
civil  judicature. 

(d)  This  seems  to  indicate  that  the 
officer  of  the  court  or  the  county 
court  judge  next  mentioned  are  to 
be  deemed  arbitrators,  as  here  dis- 
tinguished from  arbitrators  i^jpointed 
by  the  parties  (vide  sect.  5).  The 
reference  will  not  be  the  less  com- 
pulsory because  the  arbitrator  may 
be  appointed  by  the  parties. 

(e)  As  of  old.     Vide  ante,  p.  336. 
(/)  Who  decides  law  and  fact, 

unless  the  parties  require  a  jury. 
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eision  or  order  of  such  court  or  judge,  or  tbe  award 
or  certificate  of  such  referee,  shall  be  eiiforceable 
by  tbe  same  process  as  the  finding  of  a  Jury  upon 
tbe  matter  referred  (a). 


et  tried. 


Questions  of  Law  or  JFbct  on  Matters  ofAccotmt, 
IV.  If  it  sball  appear  to  tbe  court  or  a  judge  (b)  Special  c 
that  tbe  allowance  or  disallowance  of  any  particular  JJJtedf  and 
item  or  items  in  sucb  account  (c)  depends  upon  a  questioB  of 
question  of  law  fit  to  be  decided  by  tbe  court  (d),  ^ 
or  upon  a  question  of  fact  fit  to  be  decided  by  a 
jury  (e),  or  by  a  judge  upon  tbe  consent  of  botb 
parties  as  bereinbefore  provided  (/),  it  shall  be  law- 
ful for  sucb  court  or  judge  to  direct  a  case  to  be 
stated  (y),  or  an  issue  or  issues  to  be  tried  (h)  ;  and 
tbe  decision  of  tbe  court  upon  sucb  case  (i),  and  tbe 


(a)  See  Common  Law  Procedure 
Act  of  1852.  s.  42. 

{b)  That  is,  the  superior  court  in 
which  the  action  was  commenced  or 
any  judge  of  that  court,  vide  inter* 
pretation  clauses,  sect.  99.  The 
next  clause,  sect.  5,  provides  for  a 
case  in  which  such  court  or  judge 
has  not  exercised  the  power  given 
by  the  4th  section. 

(c)  That  is,  in  any  case  within  the 
preceding  section.  It  does  not  ap- 
pear to  be  the  effect  of  the  clause  in 
such  cases  to  take  from  the  arbitra- 
tor the  power  he  has  either  at  com- 
mon law,  or  under  the  next  section 
to  state  a  special  case.  See  notes 
to  that  clause,  and  vide  note,  post 
340,  (a). 

(d)  Not  merely  a  question  of  law, 
but  one  fit  to  be  decided  by  the 
court. 

(e)  See  preceding  note. 
(/)  Section  1. 

(g)  See  next  section,  and  Com- 
mon Law  Procedure  Act  of  1852,  s. 
46. 


(A)  In  the  same  way  as  a  judge 
now  makes  interpUader  orders  stating 
tbe  substance  of  the  issue  or  the 
question  to  be  tried.  And  see  Com- 
mon Law  Procedure  Act  1852,  s. 
42.  Otherwise  he  will  be  more  than 
a  mere  auditor,  and  will,  as  an  ar- 
bitrator, decide  to  the  fact  and  law 
{vide  guprh), 

(t)  The  following  case  Ulustrates 
the  probable  effect  and  operation  of 
these  sections.  Under  a  decree  te 
take  an  account  of  the  testator's 
debts,  and  to  compute  interest  on 
such  of  his  debts  as  carried  interest, 
the  master  has  not  jurisdiction  to 
allow  a  compensation  to  a  party  for 
unliquidated  damages  on  a  breach  of 
covenant,  but  upon  an  application  to 
the  court,  proper  directions  will  be 
given  for  the  investif^ation  of  such  a 
claim  (Cox  ▼.  King,  9  Beav.  530). 
The  following  cases  bear  closely  on 
the  subject  of  this  section,  arbitra- 
tion on  matters  of  account.  In  pur- 
suance of  articles  of  partnership,  tbe 
accounts  of  a  coaching  concern  were 
q2 
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finding  of  the  jury  or  judge  upon  such  issue  or 
issues,  shall  be  taken  and  acted  upon  hj  the  arbi- 
trator as  conclusive  (a). 


•  referred  at  the  end  of  every  month 
to  a  person  appointed  by  the  part- 
ners for  the  purpose  of  ascertaining 
the  profits  made  by  each  partner, 
and  of  determining  what  sum  should 
be  paid  and  received  by  each,  in 
order  to  a  proportionate  distribution 
of  the  whole  profits  of  the  concern. 
Such  an  account  was  adjusted,  and 
an  action  thereupon  brought  by  the 
plaintifi".  Held  that  the  partners 
not  having  assented  to  the  account 
after  it  was  made  out,  the  account 
was  binding  only  by  virtue  of  the 
power  conferred  on  the  party  ap- 
pointed to  adjust  it,  and  required  to 
be  stamped  as  an  award  {Carr  v. 
Smith,  17  Jur.  600,  Q.  B.).  Qiusre 
whether  the  action  is  maintainable 
{lb,).  An  action  for  goods  sold,&c., 
to  which  the  defendant  pleaded  a 
set-ofiT,  having  been  referred  to  an 
arbitration,  the  defendant  admitted 
that  the  plaintiff  had  a  claim  against 
him  for  82/.  3*.  Sd,  for  goods  sold 
&c.,  and  for  119/.  7«.  id.,  the 
produce  of  the  plaintiff's  goods  sold 
by  him  under  a  distress  for  rent, 
which  sums  together  exceeded  the 
entire  set-off  claimed  by  the  defen- 
dant. The  arbitrator,  admitting  by 
mistake  the  sum  of  119/.  7«.  id., 
admitted  to  be  due  to  the  plaintiff, 
awarded  that  the  defendant's  set  off 
amounted  to  100/.  0«.  6d.,  and 
thereby  exceeded  the  plaintiff's 
damages  which  he  assessed  at  94/. 
13«.  id.  It  appeared  by  the  affida- 
davits  thaft  on  the  error  being  pointed 
out  to  the  arbitrator,  he  admitted 
it.  and  requested  the  defendant  to 
allow  him  to  reconsider  his  award 
upon  the  evidence  before  him,  which 
the  latter  refused.    The  error  did 


not  appear  upon  the  face  of  the 
award,  nor  did  the  arbitrate  make 
the  affidavit.  The  court  under  these 
circumstances  refused  to  set  aside 
the  award,  adhering  to  the  genenl 
rule  that  the  mistake  of  an  arbitra- 
tor is  no  ground  for  setting  aside  an 
award  {Phillips  v.  Evatu,  12  Mee.  A 
W.  309;  13  Law  J.,  N.  S.,  Ex.80), 
(a)  If  an  arbitrator  profess  to  de- 
cide the  law,  and  decide  it  wrongly 
on  the  face  of  his  award,  the  court 
will  correct  it  {Kent  v.  Elstob,  3 
East  18).  Where  a  cause  involving 
a  question  of  law  is  referred  and  the 
question  do  not  appear  on  his  award, 
the  court  will  not  open  the  award 
on  the  suggestion  of  error  in  law, 
considering  it  the  intention  of  the 
parties  to  refer  questions  of  fact  as 
well  as  law  {Chase  v.  Westmore,  13 
East  357).  And  it  must  appear 
plainly  that  the  error  has  been  in 
the  law,  and  it  is  not  enough  that 
there  is  on  the  award  a  statement  of 
facts  whence  it  may  be  inferred 
that  the  award  was  founded  on  such 
an  error  {Delver  v.  Barnes,  1  Taunt, 
48).  An  arbitrator,  therefore,  may 
on  divided  questions  of  law  and  fact, 
decide  contrary  to  law,  as  in  allowing 
illegal  demands  {Wohlemher§  ▼. 
Lazeman,  6  Taunt.  254) ;  unless  the 
error  in  law  clearly  appears  {Prior 
▼.  Jones,  2  Y.  &  Y.  114).  Not 
where  facts  and  law  are  referred, 
and  the  award  is  silent  as  to  the 
reasons  on  which  it  is  based  {B&uth' 
tier  V.  Thick,  1  D.  &  R.  366).  And 
a  general  reference  is  one  of  law  and 
fact  {Cramp  v.  Symons.  1  Bing,  104 ; 
Perryman  v.  Steggall,  9  Bing.  679 ; 
3  M.  &  Sc.  93).  Even  where,  on 
the  reference,  there  was  power  to 
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Arbitrator  may  state  Special  Case, 
Y,  It  shall  be  lawful  for  tbe  arbitrator  upon  any  Arbitrator 
compulsory  reference  under  this  act  (a),  or  upon  JJi^iJi^case. 
any  reference  by  consent  of  parties  where  the  sub- 
mission is  or  may  be  made  a  rule  or  order  of  any  of 
the  superior  courts   of  law  or  equity  at  West- 


state  on  the  award  points  of  law,  and 
several  were  taken,  and  stated  on 
the  award,  but  without  reference  to 
any  facts,  tbe  decision  of  the  arbi- 
trator being  correct  on  the  abstract 
questions  they  involved,  the  court 
would  not  refer  the  award  back  for 
time  to  set  forth  tbe  facts  on  which 
tbe  questions  of  law  arose,  nor  set 
aside  the  award  (Jay  v.  ByleSt  3  M. 
&  Sc  86).  The  court  will  not  infer 
that  tbe  decision  of  an  arbitrator  has 
proceeded  solely  upon  certain  facts 
set  out  in  tbe  award,  unless  it  also 
state  that  the  decision  is  founded 
upon  those  facts  (Lancaster  v.  Hem- 
mmffton,  5  N.  &  M.  538).  If  it 
clearly  appeared  upon  the  face  of  an 
award  that  the  arbitrator  meant  to 
leave  a  question  of  law  open,  the 
court  will  consider  it,  though  in 
terms  he  may  in  one  part  of  his 
award  have  determined  it  (Sherry  v. 
Oie,  3  D.  P.  C.  349).  Where  the 
arbitrator  is  directed  to  state  points 
of  law  for  the  opinion  of  the  court, 
and  he  states  the  points  with  the 
facts  raising  them,  the  court  can 
decide  them  (Paxton  v.  Great  North 
qf  England  RaUtoay  Company y  8  Q. 
B.  938).  But  the  court  will  never 
set  aside  an  award  for  alleged  error 
in  law  not  apparent  upon  its  face 
(FuUer  v.  Femvick,  3  C.  B.  705 ; 
FlaveU  v.  Eastern  Counties  Railway 
Cbm;7any,17Law J., Ex.223).  Gross 
mistake,  as  miscasting  or  misnomer, 
nuy  be  set  aside,  though  not  appa- 


rent on  the  face  of  the  award,  on 
the  ground  of  misconduct,  but  never 
unless  the  court  can  see,  not  only  that 
the  arbitiator  was  wrong  in  law,  but 
so  wrong  in  fact  and  law  that  it 
amounts  to  misconduct  {In  re  HaU 
V.  Hind,  3  Sc.  N.  R.  250 ;  2  M.  & 
G.  842).  But  an  award  will  not  be 
sent  back  for  mistake  by  arbitration 
founded  upon  a  statement  by  the 
parties  of  admitted  items  in  an  ac- 
count (Wynn  v.  Nicholson^  7  C.  B. 
819;  6  D.  &  L.  717).  The  arbi- 
trator is  of  course  sole  judge  of  ques^ 
tions  of  fact  referred,  and  his  deter- 
mination is  final,  except  in  case  of 
misconduct.  And  so  as  to  matters 
of  law,  unless  facts  only  are  referred ; 
for  a  general  reference  is  a  reference 
of  law  and  fact,  and  on  such  a  gene- 
ral reference  of  all  matters  in  dis- 
pute, the  arbitrator  may  go  farther 
than  the  court  could  to  do  complete 
justice,  and  relieve  against  a  harsh 
right  which  in  a  court  uf  justice 
would  prevail  (Knox  v.  Symondsy 
1  Ves.  jun.  369).  So  per  Lord  El- 
don.  Young  v.  Walker,  9  Ves.  34. 
If  parties  choose  to  refer  law  to  the 
arbitrator,  why  may  he  not  take 
nominal  considerations  into  ac- 
count? (S.  P.  Dehfer  v.  Barnes, 
1  Taunt.  40 ;  Wohiemberg  v.  Laze- 
man,  6  Taunt.  254).  Vide  post, 
notes  to  sect.  v.  and  sect  vii. 

(a)  Qucere,  if  this  includes  the 
judge  when  he  decides  questions  of 
fact  under  sect.  1. 
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minster  (a),  if  he  shall  think  fit  (6),  and  if  it  is  not 
provided  to  the  contrary  (c)^  to  state  his  award,  as 
to  the  whole  or  any  part  thereof,  in  the  form  of  a 
special  case  for  the  opinion  of  the  court  (</),  and 


(a)  By  sect.  17,  it  may  now  be 
always  so,  unless  agreement  does 
not  contain  words  purporting  that 
the  justices  intended  that  it  should 
not  be  made  a  rule  of  court. 

(b)  The  Common  Law  Procedure 
Act  of  1854,  s.  46,  extends  the  pre- 
vious power  of  stating  special  cases 
by  consent.  This  gives  the  power 
to  the  arbitrator  {vide  note  at  the 
end  of  this  clause). 

(e)  The  words  are  different  to 
what  they  are  in  sect.  17.  Here  it 
will  be  necessary  that  the  agreement 
expressly  provide  to  the  contrary; 
it  will  not  be  enough  that  they  are 
words  purporting  that  the  parties 
intend  that  no  case  shall  be  stated. 

{d)  It  was  a  common  clause  in 
references  that  the  arbitrator  should 
be  at  liberty  to  state  any  point  of 
law  on  the  face  of  his  award ;  and 
in  Perryman  v.  SteggeU,  9  Bing. 
680t  this  was  used  as  an  argument 
^  show  that  the  arbitrator  (unless 
expressly  provided  to  the  contrary) 
was  sole  and  final  judge  of  law,  as 
well  as  fact ;  for,  per  Parke,  J., 
**  What  is  the  use  of  the  condition 
that  the  arbitrator  shall  be  at  liberty 
to  state  any  point  of  law  on  the  face 
of  his  award,  if  the  point  can  be 
raised  on  motion  ?"  that  is,  on  mo- 
tion to  set  aside  the  award  on  the 
ground  that  he  has  wrongly  decided 
some  point  of  law.  This  clause,  of 
course,  rather  increases  the  weight 
of  the  argument ;  so  that  if  the  ar- 
bitrator does  not  choose  to  avail 
himself  of  it,  his-  decision  will  not 
be  opened  for  error  in  point  of  law 
(see  sect.  7,  and  note  as  to  power  of 


arbitrator).  The  force  of  the  arga- 
ment  is  likewise  increased  by  the 
distinctions  drawn  in  this  act  be- 
tween questions  of  law  and  fact,  and 
the  provisions  made  for  reference  of 
the  former  to  one  tribunal  and  the 
latter  to  another,  which,  of  course, 
will  raise  an  inference  that  where 
matters  in  dispute  are  generally  re- 
ferred, matters  of  fact  and  law  are 
usually  submitted,  subject  to  the 
arbitrator'sdiscretionary  power  under 
this  clause.  In  the  case  cited,  Tindal, 
C.  J.,  said,  '*  Where  parties  appoint  a 
lawyer  their  arbitrator,  they  appoint 
him  judge  of  law  as  well  as  fact." 
But  in  Young  N.  Waiter,  9  Ves.  364, 
Lord  Eldon  made  a  similar  observa- 
tion in  more  general  terms,  and 
said :  *'  If  there  is  a  question  of  law 
(and  nothing  else),  and  the  parties 
choose  to  refer  it  to  the  decision  of 
an  arbitrator  instead  of  the  court, 
why  may  they  not  so  agree  ? "  His 
lordship  also  said,  however :  <*  If  they 
refer  to  a  person  to  decide  all  mat- 
ters in  difference  according  to  law, 
and  he  means  to  decide  aecorditig  to 
law,  and  mistakes,  the  court  will  set 
that  right.**  And  in  Riehardam^  v. 
Ntxtm,  3  B.  &  A.  237,  Lord  Tenter- 
den  would  not  go  so  for  as  te  say 
that  where  arbitrators  proceeded 
upon  a  mistake  of  a  clear  principle 
of  law,  the  court  would  not  set  aside 
their  award  (yide  post.  sect.  7t  and 
note  thereto).  Before  the  act,  if  it 
clearly  appeared  upon  the  face  of 
the  award  that  an  arbitrator  meant 
to  leave  a  particular  point  of  law 
open,  the  court  would  consider  it 
{Sherry  v.  Oke,  3  D.  P.  C.  349). 
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when  an  action  is  referred,  judgment,  if  so  ordered, 
may  be  entered  according  to  the  opinion  of  the 
court  (a). 

Judge  may  direet  Arbitration  ofMattert  ofAceotmt. 

VI.  If  upon  the  trial  of  any  issue  of  fact  by  a  Power  to 
judge  under  this  act  it  shall  appear  to  the  judge  ^dj^^^bi- 
that  the  questions  arising  thereon  involve  matter  tration  at 
of  account  which  cannot  conveniently  be  tried  be-  tiSi.  when 
fore  him  (6),  it  shall  be  lawful  for  him,  at  his  dis-  ^f^^^^^ 
cretion,  to  order  that  such  matter  of  account  be  his  decision. 


QiMere,how  far  that  might  be  effected 
hy  the  present  claose.  In  Jupp,  v. 
Grayton,  1  C.  M.  &  R.  523,  the 
court  refused  to  entertain  an  objec- 
tion to  the  award  of  a  layman,  on 
the  gronnd  of  error  in  law,  and  said 
there  is  no  distinction  between  a  lay 
arbitratorand  a  lawyer  in  thatrespect. 
AxAper  Alderson,  B.,  **  The  arbitra- 
tor, whether  learned  or  unlearned, 
is  selected  by  the  parties  as  their 
judge ;  and,  whether  the  question  to 
be  decided  be  one  of  law  or  of  fact, 
he  is  equally  authorized  to  decide  it." 
Even  where  the  arbitrator  had 
merely  power  to  certify  (which  way 
ft  verdict  to  be  entered),  the  court 
win  not  inquire  into  the  validity  of 
his  decision  in  point  of  law  {Wilson 
V.  Kbtg,  2  C.  &  M.  689).  And  in 
that  case  it  was  made  a  question 
whether  an  arbitrator,  having  only 
sseh  a  limited  power,  might  deliver 
in  with  his  certificate  a  written 
paper,  stating  Ux^m  proved  before 
him,  so  as  to  raise  a  question  of  law 
for  the  opinion  of  the  court.  But, 
per  Alderson,  B.,  **  I  do  not  think  the 
certificate  prevents  him  from  so 
doing."  In  Hobmet  v.  Higgint,  1 
B.  &  C.  74,  the  arbitrator  delivered 
a  written  paper  with  his  award,  by 
which  a  point  of  law  was  raised  for 
the  consideration  of  the  court.    In 


these  cases  it  was  taken  as  clear  law 
that  the  decision  of  the  arbitrator,  if 
he  took  no  such  course,  was  final 
both  as  to  law  and  fact  {et  vide 
Campbell  V.  Twemlow,  1  Price  81). 
If  an  arbitrator,  to  whom  a  c  use 
was  qeferred  by  order  of  rUH  priust 
directed  a  verdict  for  a  certain  sum 
to  be  reduced  to  a  lesser  sum,  if,  on 
certain  &cts  set  forth,  the  court 
should  be  of  opinion  that  it  ought  to 
be  so,  a  motion  so  to  reduce  it  was 
deemed  to  be  in  substance  a  motion 
to  set  aside  the  award  (Anderson  v. 
Fuller,  7  D.  P.  C.  61 ;  4  Mee.  &  W. 
470).  It  has  been  held  that  where, 
by  the  reference,  an  arbitrator  is  to 
be  at  liberty  (as  he  is  under  this 
cause)  to  raise  any  points  of  law  for 
the  opinion  of  the  court,  he  is  not 
botmd  to  do  so.  Such  a  clause  is 
only  an  enabling  one,  and  not  com- 
pulsory ( Wood  V.  Hotham,  5  Mee. 
&  W.  674  ;  S.  P.,  Miller  v.  Shuttle- 
worth,  7  C.  B.  105).  If  in  the 
exerciseof  such apower  the  arbitrator 
set  out  the  evidence^  leaving  the 
court  to  draw  inferences  of  fact, 
they  will  censure  it  {Jephson  v. 
Hawkins,  2  Sc.  N.  R.  605  ;  vide 
post,  not^  to  s.  7). 

(a)  See  the  Common  Law  Proce- 
dure Act  of  1852,  sect.  46. 

ip)  Tuiff  sect.  3  and  notes. 
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referred  to  arbitrator  appointed  by  tbe  parties,  or 
to  an  officer  of  tbe  court,  or,  in  country  causes,  to 
a  judge  of  any  county  court,  upon  sucb  tenns  as  to 
costs,  and  otberwise,  as  sucb  judge  sball  tbink  rea- 
sonable (a) ;  and  tbe  award  or  certificate  of  such 
referee  sball  bave  tbe  same  effect  as  bereinbefore 
provided  as  to  tbe  award  or  certificate  of  a  referee 
oefore  trial  (b)  ;  and  it  sball  be  competent  for  tbe 
judge  to  proceed  to  try  and  dispose  of  any  otber 
matters  in  question,  not  referred,  in  like  manner 
as  if  no  reference  bad  been  made. 


Proceeding 
before  and 
power  of 
Buch  arbi- 
trator. 


Proceedi/ngs  hefore  Arbitrators. 

I  VII.  Tbe  proceedings  upon  anjr  such  arbitrationas 
aforesaid  (c)  sball,  except  otberwise  directed  bereby 
or  by  tbe  submission  or  document  autborizing  tbe 
reference,  be  conducted  in  like  manner  ((?),  and 
subject  to  tbe  same  rules  and  enactments,  as  to  tbe 


(«)  Vide  sect.  3  and  notes. 

{b)  Vide  sects.  3  and  5,  and 
notes. 

(e)  That  is,  such  as  mentioned  in 
sect.  5. 

{d)  As  to  manner  of  proceeding, 
an  arbitrator  has  power  to  pro- 
ceed exparte  if  one  of  the  parties 
will  not  attend  {Wood  v.  Leake,  12 
Ves.  412;  Harcourt  v.  Ranubottom, 
IJ.  &  W.  512).  It  is  however  ir- 
regular to  proceed  without  notice  to 
follow  arbitrators  or  the  parties 
{Goodman  v.  Sayers,  2  J.  &  W.  26 ; 
In  re  HiUy  8  Taunt.  694 ;  9ed  vide 
Pepper  v.  Graham,  4  Moo.  148; 
Atkinson  y.  Abraham,  1  B.  &  V. 
175 ;  Scott  V.  Van  Sandau,  6  Q.  B. 
237  ;  Reg.  y.  Dob$on,  6  Q.  B.  637). 
It  is  enough  to  vitiate  an  award  that 
he  does  not  examine  evidence  ten- 
dered, though  he  may  deem  it  un- 
necessary {Phippe  y.  Ingram,  3  D. 
P.  C.  669) ;  unless  he  deem  it  in- 
admissible {Symee  v.  Qootffellow,  4 


D.  P.  C.  642).  An  arbitrator's  de- 
dsion  on  the  admissibility  of  evi« 
dence  before  him  is  final  {Sgmes  v* 
GoodfeUow,  4  D.  P.  C.  642),  though 
he  is  bound  by  the  rules  which  go< 
vem  the  courts.  But  if  a  submission 
be  so  that  the  witnesses  be  exa« 
mined  on  oath,  affidavits  cannot  be 
received,  and  if  they  be  the  court 
will  set  aside  the  award  {Banks  v. 
Banks,  1  Gale,  46).  Reception  of 
improper  evidence  cannot  be  set 
up  as  excess  of  authority  {Eastern 
Counties  Railway  Company  y.  Ro" 
bertson,  6  M.  &  G.  38).  If  an  order 
of  reference  gave  the  arbitrator 
liberty  to  examine  witnesses  on  oath, 
it  is  discretionary  with  him  to  do 
so,  even  if  he  is  required  to  do  so  by 
one  of  the  parties  {Smith  y.  Gojf, 
14  Mee,  &  W.  264;  3  D.  &  L.  47). 
The  arbitrator  has  a  general  discre- 
tion as  to  the  manner  of  proceeding 
{TiOam  V.  Copp,  5  C.  B.  211). 
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(a)  The  power  of  the  arbitrator 
eiUier  reganls  the  manner  of  proce- 
dure (as  to  which  vide  tupr^t  note), 
or  the  subject-matter  of  his  award, 
which  depends  on  the  terms  of  the 
submission  or  the  nature  of  his 
award,  on  which  hitter  head  the  fol- 
lowing cases  are  the  principal  ones 
{TattermU  v.  Grook,  2  B.  &  P  151 ; 
Morley  v.  Newman,  5  D.  &  R.  317 ; 
Boodle  Y,  Daviee,  3  A.  &  E.  200; 
Scott  T.  Van  Sandau,  5  Q.  B.  237; 
Round  ?.  Hatton,  10  Mee.  &  W. 
660 ;  Brown  v.  Watson,  8  Sc.  386 ; 
6  B.  N.  C.  118).  If  the  arbitrator 
exceed  his  authority  in  going  beyond 
the  terms  of  the  submission  to  direct 
the  mode  in  which  any  matters 
ordered  by  the  award  is  to  be  done, 
that  direction  may  be  rejected  as  a 
milUty,  forming  no  part  of,  and  con- 
sequently not  affecting  the  award 
{Aitcheson  v.  Cargey,  in  error,  13 
Price,  639;  2  Bing.  199;  9  Moo. 
381;  IM'Clel.  637;  and  see  3fatf- 
*er  V.  Heaver,  3  B.  &  Ad.  295; 
Eastern  Jtaihoay  Company  ▼.  Robert- 
ton,  6  Sc  N.  R.  802;  1  D.  &  L. 
498).  An  arbitrator,  on  a.  reference 
with  respect  to  the  right  to  a  cer- 
tain house  and  premises,  directed 
certain  conveyances  to  be  executed 
by  one  party  to  the  other,  and 
awarded  that  in  case  of  any  dispute 
arising  with  respect  to  the  form  of 


those  conveyances,  those  disputes 
should  be  settled  by  such  counsel  or 
solicitor  as  he  should  appoint.  The 
court  set  aside  the  award  on  the 
ground  that  the  arbitrator,  by  re- 
serving  a  future  power  to  himself  to 
delegate  the  authority  to  determine 
disputes  between  the  parties,  had 
exceeded  his  authority ;  and,  as  this 
direction  could  not  be  separated 
from  the  rest  of  the  award  {In  re 
Sandy,  9  D.  P.  C.  1044 ;  5  J«r.  726, 
B.  C;  and  see  Boyes  v.  Bluck, 
1  C.  L.  Rep.  215).  As  to  power 
of  the  arbitrator  to  enter  a  ver»^ 
diet,  where  a  case  at  issue  is  re- 
ferred before  trial,  be  has  no  such 
power  (Jackson  v.  Clarke,  13  Price, 
28),  though  it  is  otherwise  if 
it  be  referred  by  order  at  nisi 
prius,  containing  as  it  usually  does 
a  clause  for  that  purpose  ( Cayme  v. 
Watts,  3  D.  &  R.  224) ;  or  if  a  ver- 
diet  be  taken  at  the  trial,  subject  Xo 
a  reference,  he  can  alter  it  {Gray  v. , 
Gwennap,  1  B.  &  A.  106).  If  bow- 
ever  there  is  a  mere  submission  of  a 
cause  before  trial  that  does  not  au- 
thorize him  to  enter  a  verdict 
(Hutchinson  v.  BlackweU,  8  Bing. 
331 ;  1  M.  &  Sc.  513) ;  on  a  gene- 
ral reference  of  a  cause  before  trial, 
judgment  to  be  entered  up  for  plain- 
tiff or  defendant  for  any  damages 
awarded  to  either  of  them ;  held 


(b)  For  instance,  under  3  &  4 
WOl.  4,  c  42,  s.  39,  to  allow  a 
revocation  of  the  submission  (James 
T.  Attwood,  7  Sc.  841);  or  to  swear 
witnesses  for  examination  before 
the  arbitrator  (S.  C).  Courts  of 
equity  have  not  that  power  under 
the  statute  (HaU  v.  ElHs,  9  Sm. 
530).  As  to  revocation  under  that 
acty   see  Scott  v.  Van  Sandau,  1 


Q.  B.  102.  If  the  arbitrator  pro- 
ceed to  matters  not  within  the  sub- 
mission, the  proper  course  is  to 
apply  to  the  court  to  allow  a  revo- 
cation of  the  submission;  if  it  be 
proceeded  with  the  award  will  be 
binding,  however  erroneous  (Farreti 
V.  Eastern  Counties  Railway  Com- 
pony,  2  Ex.  44,  6  D.  &  L.  54). 

q3^ 
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attendance  of  witnesses  (a),  the  production  of  do- 
cuments (6),  enforcing   (c)  or  setting  aside   the 


that  the  arbitrttor  bad  no  power  to 
order  a  Terdict  to  be  entered  (HartU 
ing  ▼.  For»hmv,  1  Mee.  &  W.  415 ; 
4  D.  P.  C.  76 ;  S.  P.,  Donlan  v.  Brett, 
2  N.  &  E.  344).  Award  not  set 
aside  becanse  arbitrator  directed 
judgment  to  be  entered  on  a  demurrer 
(Matthew  v.  Davia,  1  D.  N.  S.  679). 
Award  ordering  a  verdict,  when  not 
authorized,  set  aside  as  bad  for  ex- 
cess of  authority  {Haywood  ▼,  Stocks, 
2  D.  &  L.  937.  Sed  vide  Cock  ▼. 
OetU,  13  Mee.  &  W.  364).  See  all 
the  cases  cited  in  the  last  case  on 
the  subject,  Law  y.  BUteJebwrrow,  2 
N.  C.  L.  Rep.  28.  But  in  such  a 
case  as  that  the  power  of  amendment, 
under  section  222  of  the  Common 
Law  Procedure  Act  of  1852,  or  sec- 
tion 96  of  the  present  act,  might 
evea  be  exercised;  as  to  power  to 
certify  under  the  statutes  of  costs, 
the  arbitrator  has  none  unless  it  be 
given  him  expressly,  and  if  it  be, 
it  is  absolute  {Bury  v.  Dunn,  3  D. 
N.  S.  141).  See  the  recent  case  of 
Boyee  v.  Bluek,  1  N.  C.  L.  Rep. 
215;  22LawJ.,  C.  P.  173. 

(a)  The  3  &  4  WiU.  4,  c.  42,  ss. 
39, 40,  gave  courts  of  record  power 
to  mkke  submission  rules  of  court 
to  compel  the  attendance  of  wit- 
nesses,  and  also  gave  power  to 
examine  on  oath,  see  statute  in 
the  Appendix.  The  statute  did 
not  exclude  the  jurisdiction  of  the 
court  to  examine  witnesses  {Jamee 
v.  Attwood,  5  B.  N.  C.  628).  Nor 
on  the  other  hand  does  an  order 
of  reference,  giving  power  to  the 
court,  exclude  the  power  of  the 
arbitrator  {Hodeoll  v.  WUe,  4  Mee. 
&  W.  536). 

(*)..  Vide  p.  345,  note  {b). 

(c)  An   award   can  be  enforced- 


at  Common  Law  eitiier  by  ac- 
tion, whether  on  the  agveenMot 
or  the  award  {Brown  v.  Tmmer, 
M'Cle.  &  T.  467;  SuteUjre  v. 
Brooke,  14  Mee.  &  W.  855).  Or 
by  attachment  if  the  award  be  cer-. 
tain,  and  contain  a  distinct  ordttr  to 
do  a  certain  thing,  as  to  pi^  money 
{EdgeU  v.  DaiHmore,  3  fiing.  634 ; 
Snook  y.  HeUyer,  2  Chitt.  43) ;  or 
surrender  an  estate  {Doe  d.  Clarke  ▼• 
StiUweed,  8  A.  &  E.  645).  Not  im- 
less  the  duty  be  to  be  done,  or  ihit 
money  to  be  paid  is  distinctly  aacer* 
tained  {Oraham  v.  Daviee,  6  C  Bk 
337)..  An  award  may  lie  enforced 
by  action  which  could  not  be  by 
attachment  {Scott  v.  WVMamty  3 
D.  P.  C.  508 ;  Thornton  v.  Hornby 
8  Bing.  13 ;  1  M.  &  Sc.  48 ;  1  D. 
P.  C.  237).  It  will  not  be  enforced 
by  attachment  if  its  validity  ia  at 
all  doubtful  {Hasbengton  v.  Robinson, 
4  Mee.  &  W.  608  ;  7  D.  P.C.  192; 
Stahoorth  v.  Innes,  13  Mee.  &  W« 
466;  2  D.  &  L.  428).  Where  the 
award  directs  a  sum  of  mon^  to  be 
paid  to  a  third  person,  not  a  party 
to  the  reference,  he  cannot  enforce 
it  by  attachment  {In  re  Sheet;  7  D. 
P.  C.  618).  Of  course  he  cannot 
by  action.  If  money  is  awarded  to 
be  due,  but  does  not  order  it  to  be 
paid,  no  attachment  can  be  obtained 
upon  it  for  non-payment  (Seaward 
y.  Howey,  7  D.  P.  C.  318).  See 
the  course  of  proceeding  to  enfopfe 
an  award  by  attachment  (Rey,  v. 
Hemswnrth,  3  C.  B.  745).  The 
award  before  the  1  &  2  Vict,  c^  110, 
might  be  made  a  rule  of  court  if  the 
submission  so  provided  {In  re  Storey, 
7  A.  &  E.  602).  The  1  &  2  Vict, 
c.  110,  s.  18,  gave  power  to  make 
orders  in    award   for   payment  of 
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money  rules  of  court ;  and  it  was 
held  that  under  that  act,  where  the 
submission  had  been  made  a  rule  of 
court,  the  rule  nin  might  be  moTed 
for  before  the  time  limited  for  apply- 
ing to  set  aside  the  award  has  ex- 
pired, and  upon  its  being  made  ab- 
solute execution  may  issue  (Doe  v. 
Amey,  1  D.  N.  S.  23;  8  Mee.  &  W. 
565).  It  is  not  necessary  under 
that  aet  to  forego  the  remedy  by  at- 
tachment (Bwton  v.  Mendezabelt  1 
D.  N.  S.  336).  But  the  rule  cannot 
be  made  absolute  if  there  be  any 
objection  whidi  would  preclude  an 
attachment  (S^ence  y.  Clarkmm,  1 
D.  N.  S.  837)  ;  or  if  the  validity  of 
the  award  be  doubtful  (Kerr  v.  Je$- 
ton,  I  D.  N.  S.  340;  JHeketwm  y. 
JUaop,  2  D.  &  L.  657 ;  13  Mee.  & 
W.722).  Motion  must  be  on  affida- 
▼It  of  service  of  copyof  award  and  al^ 
locatur  (Pearions,  Archboid,  2  D.  N. 
S.  769;  U  Mee.  &  W.  108);  know- 
ledge  of  the  award  is  not  enough 
even  if  the  party  is  abroad  (WUeon 
▼.  FMter,  6  Sc.  N.  R.  136;  1  D. 
Sl  S.  4%).  Under  special  circum- 
stances, however,  personal  service 
may  be  dispensed  with  (Hawkhu  v. 
Bemiom,  2  D.  &  L.  463;  Smith  v. 
Trmff,  7  C.  B.  757;  6  D.  &  L. 
679).  An  award  can  be  enforced  in 
equity  as  well  as  at  law,  although 
the  submission  to  arbitration  was  to 
be  made  a  rule  of  a  court  of  common 
law  (Hawkwworth  v.  Bramwail,  5  M. 
&  C.  281).  But  the  Court  of  Chan- 
eery  has  no  jurisdiction  to  interfere 
with  an  award  under  a  reference  by 
an  order  of  a  judge  at  common  law, 
or  the  judgment  entered  up  thereon, 
upon  any  ground  on  which  that  court 
could  not  have  interfered  with  a 
judgment  obtained  in  the  ordinary 
way  (Chuek  v.  Cremer,  2  Ph.  477  ; 


17  Law  J.,  Ch.  287). 

(a)  As  to  awards  set  aside  for 
want  of  finality  or  certainty,  see  Inre 
Yotmg,  22  Law  J.,  C.  P.  1*60 ;  Hum- 
phrey v.  Pearce,  ib.  Ex.  120; 
Blear  ▼.  Hanadme,  21  Law  J., 
Ex.  127;  Harrison  v.  Cretwiek,  ib. 
C.  P.  113.  As  to  setting  aside 
awards,  an  award  cannot  be  set 
aside,  except  for  misconduct,  on  any 
ground  not  appearing  on  the  face 
of  the  award,  or  on  a  statement  an- 
nexed  to  it  (WUHama  v.  /orm,  5 
M.  &  R.  3 ;  Sharman  v.  Bell,  5  M. 
&  S.  504;  PHce  v.  Jones,  2  Y.  & 
J.  114).  It  cannot  be  set  aside 
merely  on  the  merits  (Winter  v. 
Lethbridge,  13  Pru.  533),  on  notice 
to  set  aside  judgment  on  award,  ob- 
jections upon  the  face  of  it  only 
could  be  taken  {Doe  d.  Mudkint  v« 
Homer,  8  A.  &  £.  225).  The  award 
cannot  be  set  aside  on  the  ground 
that  the  submission  was  obtained  by 
fraud;  the  application  should  have 
been  to  set  aside  the  order  (Sackett 
v.  Owen,  2  Chit.  39).  Misconduct 
need  not  be  wilful  or  intentional.  If 
an  arbitrator  proceed  eaparte  with- 
out notice  that  he  veill  do  so,  the 
award  wiU  be  set  aside  (Gladcum  v. 
C^Oeo/e,  9  D;  P.  C.  550).  Any  ma- 
terial  irregularity  will  vitiate  the 
award,  but  it  may  be  waived  (Signal 
v.  Oale,  2  M.  &  6.  830 ;  3  Sc.  N. 
R.  108;  StaUworth  v.  Innes,  13 
Mee.  &  W.  460;  2  D.  &  L.  428). 
Where  a  gross  mistake  v^as  by  mis- 
casting or  misnomer)  is  made  by  the 
arbitrator,  although  it  is  not  appa- 
rent on  the  face  of  the  award,  the 
court  will  sometimes  set  it  aside,  as 
for  misconduct  (j&i  re  Hall  v.  Hinds, 
3  Sc.  N.  R.  250 ;  2  M.  &  G.  847^. 
But  a  mistake  not  apparent  is  ordi- 
narily no  ground  (PhilUpps  v.  Ed-^ 
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made  by  consent  (a)  under  a  rule  of  court  or  judge's 
order  (b). 


wards,  1  D.  &  L.  463 ;  12  Mee.  &  W. 
309 ;  see  WilUnighhy  v.  WiUoughby, 
9  Q.  B.  923;  Sharjf  v.  NoweU,  6 
C.  B.  253).  The  arbitrator  has  a 
general  discretion  {TiUam  v.  Copp, 

5  C.  B.  211). 

(a)  For  instance  as  to  costs,  as  to 
which  the  following  cases  lay  down 
the  principles.  An  arbitrator  may 
award  costs  without  express  autho- 
rity for  that  purpose  {Roe  d.  Wood 
r.  Doe,  2  T.  R.  644;  S.  P.,  Anon., 
Lofft,  34).  Upon  a  submission  by 
bond  of  all  matters  in  difference  be- 
tween the  parties  in  a  cause,  without 
any  mention  of  costs,  the  arbitrator 
has  no  authority  to  award  costs  as 
between  attorney  and  client  {White- 
head V.  Firth,  12  East,  165).  Where 
all  matters  in  diffierence  are  referred 
to  arbitration,  except  the  costs  of 
the  action,  and  no  notice  is  taken 
of  the  costs  of  reference,  the  latter 
are  not  in  the  discretion  of  the  arbi- 
trator {Strutt  V.  Roffer»,  2  Marsh, 
524 ;  7  Taunt.  213).  Where  a  cause 
and  all  matters  in  dispute  were  re- 
ferred, but  nothing  said  about  costs, 
held,  that  the  arbitrator  had 
power  over  the  costs  of  the  cause, 
but  not  those  of  the  reference  [Firth 
V.  Robinson,  1  B.  &  C.  277).  In 
the  absence  of  any  specific  direction, 
ihe  costs  must  follow  the  verdict 
{Mackintosh  v.  Blyth,  8  Moo.  216; 
1  Bing.  269).  Where  an  order  of 
nisiprius  is  silent  upon  the  subject 
of  the  costs  of  the  reference  and 
award,  the  arbitrator  has  no  autho- 
rity to  adjudicate  upon  them,  but 
each  party  must  bear  his  own  ex- 
penses of  the  reference,  and  half  of 
ihe  award  {Taylor  v  Gordon,  2  M. 

6  Sc.  725 ;  9  Bing.  570).  After  a 
payment  of  money  into  court  in  a 


cause,  ihe  parties  agreed  to  refer 
the  settlements  of  the  sceowiti  be- 
tween them  to  arbitration:  held, 
that  the  arbitrators  had  no  power 
over  the  costs  of  the  cause  up  to  the 
time  of  the  payment  into  court 
{Stratton  v.  Green,  1  M.  &  Sc.  668 ; 
8  Bing.  437). 

{b)  Some  cases  on  judge's  orders 
may  be  useful  (see  N.  R.,  Hil.  T. 
17  Yict.,  Appendix).  A  party  cannol 
apply  to  rescind  a  judge's  order 
which  appears  on  the  face  of  it  to 
have  been  made  by  consent,  and  if 
the  words  "  by  consent "  have  been 
improperly  inserted  application 
should  be  made  to  the  coort  to  set 
it  right  {HaU  v.  Wed,  1  D.  &  L. 
412).  The  application  to  rescind 
must  be  in  a  reasonable  time  {de- 
ments V.  Weaver,  3  M.  &  6.  554); 
and  see  note  to  that  caseastorfr- 
scinding  an  order  before  it  has  been 
made  a  rule  of  court,  or  acted  i^Km 
without  notice  of  it,  see  also  Griffim 
V.  Bradley,  6  C.  B.  722.  After  it 
has  been  made  a  rule  it  camot  be 
rescinded  without  setting  aside  the 
rule  {Cassidy  v.  Stewart,  2  M.  &  G. 
439).  Reasonable  time  means  at  all 
events  before  next  step  is  taken 
{Meredith  v.  Gitters,  22  Law  J.,  Q. 
B.  273).  An  order  by  consent  i» 
not  an  undertaking  {Beasley  v.  Bai* 
ley,  10  Jur.  907).  Query  bow  te^ 
it  may  be  an  award  {liirrison  v. 
Wright,  13  Mee.  &  W.  816 ;  GibbB 
V.  Flight,  1  N.  C.  L.  Rep.  330;  22 
Law  J.,  Ex.  256).  When  it  is  sought 
to  set  aside  a  rule  of  order,  the 
facts  should  be  brought  before  the 
court  on  affidavit  {Needham  y.  Bri»» 
towe,  4  M.  &  G.  262).  An  appeal 
lies  to  the  court  when  a  judge  has 
refused  to  make  an  order,  and  iie 
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Vm.  In  any  case  where  reference  shall  be  made  Power  to 
to  arbitration  as  aforesaid  (a)  the  court  or  a  judge  UbftoSw.*^ 
shall  have  power  at  any  time,  and  from  time  to 
time,  to  remit  the  matters  referred,  or  any  or  either 
of  them,  to  the  reconsideration  and  redetermination 
of  the  said  arbitrator  (h),  upon  such  terms,  as  to 
costs  and  otherwise,  as  to  the  said  court  or  judge 
may  seem  proper. 


hai  a  coBcurrent  jurisdiction  with 
the  full  court  {Chapnum  y.  King,  16 
Law  J,,  Ex.  15 ;  Fiffffin  v.  Longford, 
10  Mee.  8c  W.  556 ;  Stokea  ▼.  Grii- 
seU,  2  N.  C.  L.  Rep.  730).  Where 
there  has  been  a  judge's  order  for 
payment  of  money,  final  judgment 
may  be  signed  thereon  without  other 
proceedings,  the  order  having  the 
effect  of  an  allocatur  {Grifiths  ▼. 
Hughes,  11  Jur.  310).  A  rule  for 
making  an  order  a  rule  of  court  is 
absohite  in  the  first  instance,  with 
an  affidavit  of  service  and  disobedi- 
ence (Black  V.  Lowe,  16  Law  J.,  Ex. 
56).  All  powers  possessed  by  the  su- 
perior courts  as  well  as  those  given  by 
statute  to  the  court  in  general  terms 
may  be  exercised  by  a  single  judge 
as  the  delegate  of  the  court  {Smeeton 
V.  CMtier,  17  Law  J.,  Ex.  57).  The 
court  cannot  take  notice  of  a  con* 
sent  oB  a  summons,  unless  followed 
in  due  time  by  an  order  drawn  np 
and  served  ( Wood  v.  Harding^  3  C. 
B*  968).  And  an  order  is  of  no 
force  ordinarily  until  served,  at  all 
events  without  notice  (Belcher  v. 
Ooodred,  4  C.  B.  472).  A  judge's 
order  referring  a  cause  is  proved  by 
the  rule  making  reference  a  rule  oif 
court  (Bemey  v.  Reed,  7  Q.  B.  79). 
An  undertaking  to  give  material  evi- 
dence on  which  a  rule  or  judge's 
order  has  been  made  to  change  the 


venue  is  proved  by  office  copy  of  the 
rule  (Streiler  v.  Barilett,  5  C.  B. 
562).  It  is  a  good  objection  on 
showing  cause  against  a  rule  to  re- 
scind a  judge's  order  that  the  affi- 
davits on  which  the  order  was  made 
have  not  been  brought  before  the 
court  (Poeoek  v.  Pickering,  21  Law 
J.,  Q.  B.  365).  On  the  other  hand 
the  rule  ought  not  to  be  drawn  up 
on  reading  any  other  affidavits  than 
those  used  at  chambers,  and  if  it  ii 
the  court  will  confine  the  appellant 
to  those  which  were  so  used  (JSrf- 
ward»  V.  Martin,  21  Law  J.,  Q.  B. 
87,  n.).  And  see  a  great  many 
cases  on  the  subject,  collected  in  the 
editor's  report  of  GrieeeU  v.  Stokee, 
2  N.  C.  L.  Rep.  730. 

(a)  Vide  sect.  7  and  note  thereto. 

{b)  An  arbitrator  having  made  an 
award,  in  which  the  plaintiff  was 
described  by  a  wrong  christian 
name,  the  court  sent  it  back  to  him 
to  correct,  the  order  of  reference 
containing  a  clause  for  referring  it 
back  for  amendment  (HowUt  v. 
dementi,  8  Sc.,  N.  R.  851 ;  9  Jur. 
17).  QtMpre,  whether  under  such  a 
clause,  the  court  may  remit  the  case 
for  reconsideration  a  second  time 
(NickaUa  v.  Warren,  6  Q.  B.  615). 
But  where  the  case  had  been  once 
so  remitted,  and  the  arbitrator  had 
declined  to  hear  more  evidence,  but 
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amended  his  award,  deciding  it  in 
favour  of  the  same  party  as  before, 
and  00  motion  to  set  aside  such  for- 
ther  award  the  other  party  opposed 
a  further  reference  to  the  same  ar- 
bitrator, the  court  set  the  award 
aside  (76.).  An  order  of  reference 
of  a  cause  and  all  matters  in  differ- 
ence contained  a  clause  empowering 
the  court  to  remit  the  matters  re- 
ferred to  the  consideration  of  the 
arbitrator.  After  award  made,  the 
attorneys  on  each  side  considering 
it  defective,  agreed  that  the  arbitra- 
tor should  amend  it,  and  subse- 
quently a  judge's  order  was  drawn 
np  by  consent,  by  which  the  matters 
arbitrated  were  referred  back  to  the 
arbitrator,  to  make  such  alteration 
as  he  might  think  fit.  Held,  that 
the  arbitrator  was  not  bound  to  give 
the  parties  notice  before  he  altered 
his  award,  they  not  having  regueeted 
him  to  hear  fresh  evidence  {Baker 
V.  Hunter,  4  D.  &  L.  696 ;  16  Mee. 
&  W.  672).  Held  also,  that  the 
amended  award  need  not  recite  the 
judge's  order  {lb,).  An  order  of 
submission  at  nisi  prius  provided, 
**  that,  in  the  event  of  either  of  the 
parties  disputing  the  validity  of  the 
award,  or  moving  the  court  to  set 
the  same  or  any  part  thereof  aside, 
the  court  should  have  power  to  re- 
mit the  matters  thereby  referred  to 
the  reconsideration  and  determina-. 
tion  of  the  arbitrator."  Upon  ap- 
plication to  the  court  under  this 
clause,  it  was  ordered  that  the  mat- 
ters  referred  to  the  arbitrator  be  re- 
mitted back  to  him  for  his  reconsi- 
deration and  redetermination.  The 
order  was  made  upon  the  ground 
that  the  arbitrator  had  not  finally 
disposed  of  a  matter  which  had  been 
before  him,  and  upon  which  he  had 
received  evidence.  Held,  that  the 
arbitrator  was  bound  under  the 
order  remitting  the  matter  back,  to 


hear  further  evidence,  which  was 
tendered  to  him  {Nickallsy,  Warrtn, 
14  Law  J.,  N.  S.,  Q.  B.  75 ;  2  D.  & 
L.  549;  9  Jur.  10;  6  Q.  B.  615). 
QtMer«,  whether  the  Court  of  Queen'a 
Bench  has  power  to  send  an  award 
back  twice  to  an  arbitrator  und^ 
the  clause  giving  it  power  to  retor 
it  back  to  him  {lb,),  Semble,  that 
the  clause  giving  power  to  the  court 
to  refer  the  award  back  to  the  arbi- 
trator should  be  framed  so  as  to 
give  it  power  to  remit  to  him  all 
the  matters,  or  any  of  them  (I6,)m 
The  rule  of  reference  contained  • 
clause,  ''that  in  the  event  of  any 
application  being  made  to  the  court 
on  the  subject  of  the  said  award/' 
the  court  should  have  power  to  re- 
mit the  matter  back  to  the  arbitra- 
tor for  reconsideration.  Held,  that 
a  rule  for  payment  of  money  under 
the  award  was  **  an  application " 
**  on  the  subject  of  the  said  award  " 
within  the  above  clause,  and  em- 
powered the  court  to  remit  the 
matters  back  to  the  arbitrator  (/mI»> 
son  V.  Latham,  1  Pras.  Rep.  848 ; 
19  Uw  J.,  Q.  B.  329 ;  B.  C.  Cole- 
ridge). By  an  order  of  reference  made 
by  consent,it  was  stipulated,  amongst 
other  things,  that  certain  items  in 
an  account  annexed  to  the  order 
should  be  taken  as  admitted  between 
the  parties.  The  arbitrator  having 
made  his  award,  the  court  refused 
to  amend  the  order,  and  refer  the 
matter  back,  upon  affidavits  showing 
a  mistake  of  the  cleric  of  the  plain- 
tifiTs  attorney,  in  copying  one  of  the 
admitted  items  (  fFynn  v.  Nicholson, 
7C.B.819;6D.&L.717).  After 
an  award  made  in  favour  of  B.  against 
W.,  on  a  submission  to  reference 
between  them,  which  contained  a 
clause  empowering  the  court  to  re- 
mit  the  matters  to  the  reconsidera- 
of  the  arbitrators,  W.  moved  to  send 
back  the  award  to  the  arbitrators. 
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IX.  All  applications  to  set  aside  any  award  (a)  AppUoation 
made  on  a  compulsory  reference  under  this  act  (h)  ^e^award.* 
shall  and  may  be  made  (c)  within  the  first  seven 
days  of  the  term  next  following  the  publication  of 
the  award  of  the  parties  (d),  whether  made  in  va- 


on  the  ground  that  since  the  award 
he  bad  discovered  a  letter  in  the 
handwriting  of  B.,  which  contained 
material  evidence  in  his  favour. 
The  arbitrators  deposed  that,  had 
such  a  letter  been  produced  at  the 
reference,  their  decision  would  have 
been  materially  affected.  B.  in 
answer  swore  that  the  letter  was 
not  in  his  handwriting,  but  was  an 
absolute  forgery.  The  court  re- 
mitted the  case  to  the  arbitrators, 
for  them  to  say  if  the  letter  were 
in  B.'s  handwriting,  and  if  they 
found  that  it  was,  then  for  them  to 
reconsider  the  matter  in  difference 
{Bumard  v.  fVainwright,  1  Prac. 
Rep.  455;  19  Law  J.,  Q.  B.  423; 
B.  C.  Wightman). 

(a)  This  is  not  so  extensive  as 
the  words  in  sects.  7  &  8,  referring 
to  sect.  5.  There  is  no  power  of 
compelling  reference  except  as  to 
matters  of  account  {vide  sect.  3). 

(b)  It  is  only  to  those  that  this 
section  applies;  as  to  others  vide 
suprh,  note  (a), 

(c)  As  to  time  for  setting  aside 
an  award  in  ordinary  cases,  it  must 
be  in  cases  within  9  &  10  Will.  3  as 
to  awards  void  before  the  last  day 
of  the  next  term  after  publication 
(In  re  Burt,  5  B.  &  C.  668).  In 
cases  not  within  it,  within  the  time 
'allowed  for  moving  new  trials,  un- 
less there  is  good  reason  for  delay 
{Rawsthom  v.  Arnold,  6  B.  &  C. 
629 ;  Emet  y.  Ogden,  7  Bing.  258 ; 
MuBselbrook  v.  Dunkin,  9  Bing.  605; 
'2  M.  &  Sc.  746).  Applications  to 
set  aside  awards  under  judge's  orders 


within  the  same  rule  as  those  under 
the  statute,  unless  there  was  not 
notice  of  the  award  in  time  {Potter 
V.  Newman,  2  C.  M.  R.  742; 
M*  Arthur  v.  CampbeU,  5  B.  &  Ad. 
578).  These  decisions  will  not  be 
applicable  to  compulsory  references, 
for  s6ct.  9,  not  referred  to  in  this' 
section,  and  not  consistent  with  it, 
enacts  that  all  applications  to  set 
aside  awards  under  compulsory  re- 
ferences shall  be  made  within  seven 
days  of  the  term  nett  following 
publication.  As  to  the  practice^  the 
rule  nisi  must  be  drawn  up  on  read- 
ing the  rule  of  reference,  and  the 
objections  to  the  award  must  be 
distinctly  specified  {Christie  v.  Ham" 
let,  4  Bing.  195 ;  Boode  v.  Dams,  4 
N.  &  M.  788 ;  8.  P.,  Whalley  v. 
Morland,  2  C.  M.  347 ;  AUenby  v. 
Proudwick,  4  D.  P.  C.  54 ;  Staples 
v.  Hey,  1  D.  &  L.  711). 

{d)  An  award  is  "published" 
when  the  arbitrator  gives  the  par- 
ties notice  that  it  may  be  had,  upon 
payment  of  his  charges,  whether 
reasonable  or  not  {M*Arthur  v. 
CampbeU,  5  B.  &  Ad.  576).  Pub- 
lication  of  the  award  means  such 
notice  of  the  award  as  will  enable 
the  parties  to  obtain  a  knowledge  of 
its  contents  {Brook  v.  Mitchell,  6 
Mee.  &  W.  473;  8  D.  P.  C.  392). 
There  it  was  held  that  the  award 
was  published  and  ready  to  be  deli* 
vered  when  executed  and  attested; 
sed  qtuBre,  whether  that  would  be  a 
publication  within  the  meaning  of 
this  clause.  The  question  then  arose 
whether  the  awaM  had  been  made 
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cation  or  term  (a) ;  and  if  no  such  application  is 

made,  or  if  no  riUe  is  granted  thereon,  or  if  any 

rule  granted  thereon  is  afterwards  discharged,  such 

award  shall  be  final  between  the  parties. 

Enforcing        X.  Any  award  made  on  a  compulsory  reference 

J^SSpe.    ^^^^^^  ^1^18  act  (b)  may,  by  authority  of  a  judge,  on 

riod  for  set-  such  terms  as  to  him  may  seem  reasonable,  be  en- 

ttn|^them     fQ^QQ^  at  any  time  affcer  seven  days  from  the  time 

of  publication,  notwithstanding  that  the  time  for 

moving  to  set  it  aside  has  not  elapsed  (c). 

Power  to  stay  Actions  on  Matters  of  Reference* 

If  aetkm  XI.  Whenever  the  parties  to  any  deed  or  in* 

lylralepa^  strument  in  writing  to  be  hereafter  made  or  exe- 

t^  tfraed  ^^*^  ^^  '^J  ^^  ^^^^  shall  agree  (d)  that  any  then 

toubiu^  existing  or  future  differences  between  them  or  any 

orTniSe^    of  them  shall  be  referred  to  arbitration,  and  any 

may  stay     one  or  more  of  the  parties  so  agreeing,  or  any  per- 

proceedings,  g^^^  ^^  persons  claiming  through  or  under  him  or 

them,  shall  nevertheless  commence  any  action  at 

law  or  suit  in  equity  against  the  other  party  or 

parties,  or  any  of  them,  or  against  any  person  or 

persons  claiming  through  or  under  him  or  them  in 

respect  of  the  matters  so  agreed  to  be  referred,  or 

auy  of  them  (e),  it  shall  be  lawful  for  the  court  in 

which  action  or  suit  is  brought,  or  a  judge  thereof^ 

on  application  by  the  defendant  or  defendants,  or 

any  of  them,  after  appearance  and  before  plea  or 

by  the  time  limited.    It  is  no  ex-  (c)  See  Bottomley  v.  Bueklep,  4 

cuse  for  delay  that  the  arbitrator  B.  &  L.  157. 

demanded  extravagant  fees  on  his  (d)    Vide    sect.    9,    and    note, 

award  (Moore  v.  Darby,  1   C.  B.  Except  in  matters  of  account,  there 

445).  is  no  power  as  to  arbitration  except 

(a)  Not  qaite  consistent  with  sect,  by  consent. 

17 ;  vide  note  thereto.    The  courts  {e)  Before  the  act  breach  even  of 

had  already  acted  on  the  principle  an  express  agreement  not  to  sue  or 

of  this  clause  as  to  orders  of  pay-  to  stay  suit,  was  no  ground  on  whieh 

ment  of  money  in  awards  under  2  the  courts  would  stay  proceedings 

Vict.  c.  no  (Hatt  V.  Fley,  20  Law  {Wade  v.  ^tntMfi,  1  'C.  B.  610;  3 

J.,  C.  P.  249).  D.  &  L.  27). 

(b)  Fufe  sect.  9,  and  note. 
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answer^  upon  being  satisfied  that  no  sufficient  rea- 
son exists  why  such  matters  cannot  be  or  ought 
not  to  be  referred  to  arbitration  according  to  such 
agreement  as  aforesaid  (a),  and  that  the  defendant 
was  at  the  time  of  the  bringing  of  such  action  or  suit 
and  still  is  ready  and  willing  to  join  and  concur  in  all 
acts  necessary  and  proper  for  causing  such  matters 
so  to  be  decided  by  arbitration,  to  make  a  rule  or 
order  staying  all  proceedings  in  such  action  or  suit, 
on  such  terms  as  to  costs  and  otherwise  as  to  such 
court  or  judge  may  seem  fit :  Provided  always,  that 
any  such  rule  or  order  may  at  any  time  afterwards  be 
discharged  or  Varied  as  justice  may  require. 

Appointment  of  Arbitrators. 
XII.  If  in  any  case  of  arbitration  the  document  On  fSdiora 
authorizing  the  reference  (b)  provide  that  the  re-  wSSSl- 
ference  shall  be  to  a  single  arbitrator,  and  all  the  tow.  judge 
parties  do  not,  after  differences  have  arisen,  concur  S^gie  uti? 
in  the  appointment  of  an  arbitrator  (c)  ;  or  if  any  ^^/ 
appointed  arbitrator  refuse  to  act,  or  become  in- 
capable of  acting,  or  die  {d),  and  the  terms   of 
such  document  do  not  show  that  it  was  intended 
that  such  vacancy  should   not    be  supplied  (e), 
and  the  parties  ao  not  concur  in  appointing  a 
new  one ;  or  if,  where  the  parties  or  two  arbitra- 
tors are  at  liberty  to  appoint  an  umpire  or  third 
arbitrator  (/),  such  parties  or  arbitrators  do  not 

(a)  la  determining  which,  the    923 ;  as  to  wilM  deity,  Bradley  y, 
powers  given  by  sects.  4,  5,  6,  will    PAefyw,  21  Law  J.,  Ex.  310. 

not  be  unimportant  ingredients  of        {d)  As  to  the  parties  dying,  see 

consideration.  Lewis  v.  Holbrook,  1 1  Mee.  &  W. 

(b)  The  deed  or  instrument  men-  110;   2  D.  N.  S.  991;  Bowen  ▼. 
tioned  in  sect.  11  as  an  agreement  WUUamSj  D.&L^  235. 

of  reference.  (e)  See  sect.  17»  similar  words, 

(o)  An  action  would  not  lie  for  and  see  the  note, 

not  nominating  an  arbitrator  pur-  (/)  Unless  there  is  such  a  power, 

suant  to  an  agreement  to  refer  (Tb/-  the  arbitrator  cannot  delegate  his 

tersaU  ▼.  Grote,  2  B.  &  P.  131 ;  et  authority.    A  cause,  and  all  matters 

vide  Scott  v.  Avery ^  22  Law  J.,  Ex.  in  dispute,    were  referred  to    the 

161,  267).    As  to  neglect  to  act,  decision  of  two  merchants  and   a 

WUkmghby  v.  WiUoughby,  9  Q.  B.  legal  arbitrator;  the  arbitrators  met, 
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Appoint  an  umpire  or  third  arbitrator  (a):  or  if 
any  appointed  umpire  or  third  arbitrator  refuse 


and  two  of  them  agreed,  upon  the 
merits,  to  find  in  favour  of  the 
plaintsisr;  but  the  lay  arbitrators 
agreed  to  leave  a  point  of  law  which 
had  arisen  to  the  decision  of  the 
barrister.  The  legal  arbitrator 
decided  that  point  in  favour  of  the 
plaintiff,  and  executed  the  award  at 
Birmingham,  in  accordance  with  his 
own  views.  On  the  next  day  the 
award  was  executed  in  liondon  by 
one  of  the  lay  arbitrators,  also  in 
favour  of  the  plaintiff:  held,  that 
the  award  was  bad,  as  being  the 
decision  by  one  arbitrator  pursuant 
to  a  power  delegated  to  him  by  the 
other  arbitrators,  they  having  no 
authority  so  to  delegate  {LUth  v. 
Newton.  2  Sc.  N.  R.  159 ;  9  Dowl. 
P.  C.  437 ;  5  Jur.  246). 

(a)  There  are  important  distinc- 
tions between  the  case  of  a  third 
arbitrator  and  an  umpire.  In  the 
former  case  he  roust  be  appointed 
before  the  arbitration  proceeds.  A 
declaration  stated  that  matters  in 
dispute  were  referred  to  A.  and  B., 
**  and  to  such  third  person  as  should 
be  chosen  and  agreed  upon  between 
the  said  A.  and  B.,  and  appointed  by 
writing  under  their  hands,  to  be 
indorsed  on  the  agreement  of  sub- 
mission before  proceeding  on  the  said 
feferenoe,  to  arbitrate,  &c.,  jointly 
.with  them  of  and  concerning  the 
matters  in  difference,  so  as  the  said 
arbitrators,  or  any  two  of  them, 
ahould  ms^ke  their  award  on  or 
before  a  certain  day,  and  that  the 
eosts  of  the  reference  and  award, 
including  a  reasonable  compensation 
to  the  said  arbitrators,  for  their 
trouble,  should  be  in  the  discretion 
of  the  said  arbitrators."  The  de- 
daration  then  averred  that  A.  and  B., 


before  proceeding  with  the  reference, 
chose  and  agreed  upon,  and  by  writ- 
ing under  their  hands  nominated  and 
appointed  C.  to  be  third  arbitrator 
together  with  them ;  that  the  three 
said  arbitrators  made  their  award* 
and  found  a  certain  sum  to  be  due 
from  the  defendant  to  the  plaintiff; 
and  further  that  the  plaintiff  asd 
defendant  should  pay  a  moiety  each 
of  the  costs  of  the  reference  and 
award,  including  the  compensation  to 
the  arbitrators :  held,  that  the  de- 
claration was  bad  on  general  de- 
murrrer,  for  not  showing  that  a  third 
arbitrator  was  properly  appointed 
{Bates  V.  Toumley  and  another^  19 
Law  J.,  Ex.  396).  Although,  on  a 
reference  to  two  persons,  **  any  such 
third  person  as  they,  before  proceed- 
ing, shall  nominate,  the  award  to  be 
made  at  such  time  as  they  the  arbi- 
trators, or  any  two  of  them,  may 
appoint,  and  the  parties  to  appear 
before  them,  the  arbitrators,  or  any 
two  of  them,  this  is  not  a  reference 
to  two  out  of  the  three,  bat  to  the 
^  three,  and  the  third  is  an  arbitrator, 
and  not  an  umpire,  and  therefore, 
regularly,  all  three  ought  to  have 
notice  of  the  proceedings,  and 
jointly  consider  them ;  yet  if,  by  the 
consent  of  the  parties,  the  two  pro* 
ceed  alone  and  enlarge  the  time  Urn 
making  the  award,  and  make  it  with* 
out  reference  to  the  third,  the  court 
will  not  set  aside  the  award.  Ariri* 
trators,  however,  are  bound  not  to 
make  their  award  without  distinctly 
giving  notice  to  both  parties  that 
they  are  about  to  proceed  to  do  so, 
and  calling  upon  each  of  them  to 
conclude  his  case,  and  produce  all 
his  evidence  (if  any)  oral  and  docu- 
mentary.   And  where  the  arbitn- 
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to  act,  or  become  incapable  of  acting,  or  die,  and 
-tUe  terms  of  the  document  authorizing  the  refer- 
ence do  not  show  that  it  was  intended  that  such  a 
vacancy  should  not  be  supplied,  and  the  parties  or 
arbitrators  respectively  do  not  appoint  a  new  one ; 
tHen  in  every  such  instance  any  party  may  serve 
tbe  remaining  parties  or  the  arbitrators,  as  the  case 
may  be,  with  a  written  notice  to  appoint  an  arbi- 
trator, umpire,  or  third  arbitrator  respectively  (a) ; 
and  if  within  seven  clear  days  afber  such  notice  shall 
have  been  served  no  arbitrator,  umpire  or  third  ar- 
bitrator be  appointed,  it  shiU  be  lawful  for  any 
judge  of  any  of  the  superior  courts  of  law  or  equity 
at  Westminster,  upon  summons  to  be  taken  out  by 
the  party  having  served  such  notice  as  aforesaid,  to 
appoint  an  arbitrator,  umpire,  or  third  arbitrator, 
as  the  case  may  be,  and  such  arbitrator,  umpire,  and 
third  arbitrator  respectively  shall  have  the  like 
power  to  act  in  the  reference  and  make  an  award  as 
if  he  had  been  appointed  by  consent  of  all  parties. 

XIII.  When  the  reference  is  or  is  intended  to  when  refer- 
be  to  two  arbitrators,  one  appointed  by  each  party,  ^^^^^ 
it  shall  be  lawful  for  either  party,  in  the  case  of  the  tratore  and 
death,  refusal  to  act,  or  incapacity  of  any  arbitra-  f£i^*j5[ 
tor  appointed  by  him,  to  substitute  a  new  arbitra-  point,  other 
tor,  unless  the  document  authorizing  the  refer-  aSpSntar- 
ence  (b)  show  that  it  was  intended  that  the  vacancy  bfcator  to 
should  not  be  supplied  (c)  ;  and  if  on  such  a  refer- 
ence one  party  fail  to  appoint  an  arbitrator,  either 
originally  or  by  way  of  substitution  as  aforesaid, 
for  seven  clear  days  after  the  other  party  shall  have 
iippointed  an  arbitrator,  and  shall  have  served  the 

totv  omitted  to  do  this,  and,  after  (Peterson  v.  Ayre^  2  N.  C.  L,  Rep. 

beingr  told  by  plaintiff  that  he  had  722). 

produced  all  his  documentary  evi-  (a)  See  similar  provisions  in  sects. 

deuce,    proceeded    to    make    their  13  and  14. 

award    without    giving    him    any  (b)  The  deed  or  instrument  men* 

notice,  or  asking  if  he  had  concluded  tioned  in  sect.  11. 

his  case,  or  had  any  oral  evidence,  (c)  See  sect.  17«  similar  words, 

the  court,  on  an  affidavit  that  he  had  and  see  the  case  cited  in  note. 

oral  evidence,  set  aside  the  award 
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Twoarti- 
traton  ma  j 
appoiiit 
umpire. 


Award  to 
be  made  in 
three 


party  so  failing  to  appoint  with  notice,  in  writing 
to  make  the  appointment,  the  party  who  has  9^ 
pointed  an  arbitrator  ma;^  appoint  suph  arbitrator 
to  act  as  sole  arbitrator  in  the  reference,  aad  an 
award  made  by  him  shall  be  binding  on  both  par- 
ties as  if  the  appointment  had  been  by  consent; 
provided,  however,  that  the  court  or  a  judge  may 
revoke  such  appointment,  on  such  terms  as  shall 
seem  just. 

Aj)pointm€nt  of  Arbitrators  or  Umpires, 

XIV.  When  the  reference  is  to  two  arbitrators, 
and  the  terms  of  the  document  authorizing  it  (a) 
do  not  show  that  it  was  intended  (b)  that  there 
should  not  be  an  umpire,  or  provide  otherwise  (<?) 
for  the  appointment  of  an  umpire,  the  two  arbi- 
trators may  appoint  an  umpire  (c^)  at  any  time 
within  the  period  during  which  they  have  power 
to  make  an  award  («),  uidess  they  be  called  upon 
by  notice  as  aforesaid  (/*)  to  make  the  appoint- 
ment sooner. 

Arbitration, — Enlargement  of  Time, 

XV.  The  arbitrator  acting  under  any  such  docu- 
ment {g)  or  compulsory  order  of  reference  as  afore- 


(a)  See  sect.  11. 

{b)  See  sect.  17,  similar  words, 
and  see  note  thereto. 

(c)  That  is,  otherwise  than  as  fol- 
lows, inconsistent  with  what  follows, 
as  to  the  time  for  appointing  an 
umpire. 

(d)  Not  by  lot  (/»  re  Hodeon,  7 
D.  R.  C.  569). 

(e)  As  to  enlargement,  vide  next 
section. 

(/)  Fttfesect.  12.  Either  party 
may  serve  the  arbitrators  with  written 
notice  to  appoint  an  umpire,  and  if, 
within  seven  clear  days  after  such 
notice  should  have  been  served,  no 
umpire  shall  be  appointed,a  judge,  on 
summons,  to  be  taJken  out  by  the 


party  having  served  the  notice^ 
may  appoint  an  umpire.  This  notice 
cannot  be  given  if  the  document 
*' provide  otherwise''  for  the  ap- 
pointment of  an  umpure,  that  is,  in 
a  manner  inconsistent  with  the  pre- 
sent provision  as  to  notice^  for  exr 
ample  if  it  be  in  a  time  within  which 
the  umpire  is  to  be  appointed. 

(ff)  This  is  the  <*  document" 
mentioned  in  sects.  14,  13,  and  12 ; 
as  to  the  document  authorizing  the 
reference,  see  the  deed  or  instrument 
referred  to  in  sect.  11.  Hence  it  is 
clear  that  this  clause  applies  to  aU 
references,  compulsory  or  voluntary, 
unlike  sects.  9  and  10,  which  apply 
only  to  compulsory  references. 
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said  (a),  or  under  any  order  referring  the  award  months. 
back,  shall  make  his  award  under  his  hand,  and  ^^^  ^^ 
(unless  such  document  or  order  respectively  shall  enlarge 
contain  a  different  limit  of  time)  within  three  ^    ^' 
months  (h)  after  he  shall  have  been  appointed,  and 
shall  have  entered  on  the  reference,  or  shall  have 
been  called  upon  to  act  by  a  notice  in  writing  from 
axkj  parly,  but  the  parties  may  by  consent  in 
writing  enJaree  the  term  for  making  the  award  (c) ; 
ajxd  it  shall  be  lawful  ^or  the  superior  court  of 
which  such  submission,  document,  or  order  is  or 
may  be  made  a  rule  or  order,  or  for  any  judge 
thereof  ((?),  for  good  cause  to  be  stated  in  the  rule 
or  order  for  enlargement  (c),  from  time  to  time  to 


(a)  Sects.  3  and  6. 

(b)  Reckoned  exclusively  of  first 
day.  In  Beg,  v.  Hyam,  9  D.  P.  C. 
203,  inclasively  of  the  last  (Kerr  v. 
Jeeton,  1  D.  N.  P.  538). 

(c)  When  the  time  for  making  an 
avrard  is  enlarged  by  agreement, 
there  being  no  authority  for  such  an 
enlargement  in  the  original  submis- 
sion, the  new  agreement  must  be 
made  a  rule  of  court  before  an 
attachment  can  issue  for  nonper- 
formance of  an  award  made  during 
the  enlarged  period  {M' Arthur  v. 
Campbell  5  B.  &  Ad.  518).  It  was 
then  held  that  an  award  is  published 
when  the  arbitrator  gives  the  parties 
notice  that  it  may  be  had  on 
payment  of  his  charges,  whether 
they  be  reasonable  or  not.  Where 
the  time  is  enlarged  by  agreement  in 
the  submission,  the  enlargement  is 
part  of  the  submission  {In  re  Smith 
▼.  Bhke,  8  D.  P.  C.  130).  If  no 
time  is  limited  in  the  submission,  the 
arbitrators  cannot  limit  it  {In  re 
Morphett,  2  D.  &  L.  967). 

(d)  Under  the  3  &  4  W.  4,  c.  42, 
8.  39,  he  may  enlarge  it  beyond  the 
time  to  which  the  power  of  the 


arbitrator  to  enlarge  is  limited  by  the 
submission  {Parkea  v.Smith,  19  Law 
J.,  Q.  B.  10). 

(e)  The  3  &  4  Will.  4,  c.  42,  s. 
39,  empowers  the  court  to  enlarge 
the  time  for  making  an  award,  but  is 
confined  to  cases  where  no  such 
power  is  given  to  the  arbitrator  by 
the  parties ;  if  there  is  such  a  power 
and  the  period  limited  is  allowed  to 
elapse  without  enlargement,  there 
was  no  remedy  under  that  statute 
{Doe  d.  Jonee  v.  PaweU,  7  D.  P.  C. 
539;  sed  ffide,  contrh^  Partney  y. 
Newfiham,  7  Mee.  &  W.  378  ;  9  D. 
P.  C.  288).  Under  special  circum- 
stances, where  a  verdict  had  been 
taken  at  niH  prhu,  subject  to  an 
awards  the  court  could  compel  either 
of  the  parties  to  consent  to  an 
enlargement,  under  peril  of  the  ver- 
dict being  allowed  to  stand  {Wil* 
kinson  v.  Time,  4  D.  P.  C.  37). 
When  a  cause  had  been  referred  at 
nisi  priust  and  no  step  had  been 
taken  for  four  years,  and  the  arbi- 
trator  had  omitted  to  enlarge  the 
time  for  making  the  award,  the  court 
declined  to  interfere,  and  aembley  per 
Tindal,  C*  J.,  where  an  arbitrator 
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enlarge  tlie  term  for  making  tbe  award  (a) ;  and 
if  no  period  be  stated  for  the  enlargement  in 
such  consent  or  order  for  enlargement^  it  shall  be 
deemed  to  be  an  enlargement  for  one  month ;  and 


has  power  to  enlarge  the  time  and 
does  not,  the  court  cannot  do  so 
under  the  3  &  4  WiU.  4  (Lambert  y. 
Hutchinson,  3  Sc.  N.  R.  221 ;  2  M. 
&  G.  858 ;  et  vide  In  re  Salkeld  y. 
Stater,  12  A.  &  E.  707;  Davison  y. 
Gttuntlett,  4  Sc.  N.  R.  220 ;  1  D.  N. 
S.  198).  More  recently  it  has  been 
held  that  under  the  act  of  Will.  4 
the  court  has  power  to  enlarge  the 
time  for  making  an  award  where  the 
arbitrator  to  whom  such  a  power 
has  been  given  omitted  to  exercise 
it  (LesUe  v.  Richardson,  6  C.  B.  378 ; 
6  D.  &  L.  91).  Before  the  3  &  4 
Will.  4,  this  was  the  only  way  in 
which  it  could  be  done.  Where  a 
cause  was  referred  under  judge's 
order,  with  a  clause  that  the  time 
limited  might  be  enlarged,  as  he 
might  request,  and  a  judge  should 
think  reasonable,  held  tha^  the  time 
was  duly  enlarged  by  a  judge's  order 
obtained  after  the  expiration  of  the 
time  originally  limited  (Read  v. 
Fryatt,  1  M.  &  Sel.  I).  And  a 
judge's  order  by  consent  was  suffi- 
cient to  enlarge  the  time  without  a 
clause  for  that  purpose  (Leggatt  ▼. 
Viniay,  6  Bing.  255).  But  where 
tbe  reference  empowered  the  arbi- 
trator to  enlarge  the  time  by  judge's 
order,  an  enlargement  by  the  arbi- 
trator alone  is  irregular,  and  an 
award  made  after  such  enlargement 
void  (Mason  v.  Wallis,  10  B.  &  C. 
107 ;  5  M.  &  R.  85).  Proceeding 
after  an  irregular  enlargement  may 
be  a  waiver  (Hallett  v.  HaUett,  5 
Mee.  &  W.  25).  An  award  made 
under  a  judge's  order  need  not  recite 
it  (Baker  v.  Hunter,  16  Mee.  &  W. 
672).    A  judge  had  power  to  en- 


large the  time  after  the  time  fixed  fair 
midking  the  award  had  expuped,  and 
one  of  the  parties  bad  died  (BcfW€% 
V.  Williams,  6  D.  &  L.  235) ;  and 
an  award  by  the  umpire  was  held 
good.  Pursuant  to  the  power  given 
by  an  order  of  reference  sXnisi print, 
an  arbitrator  enlarged  the  time  for 
making  his  award.  The  case  pro- 
ceeded, and  the  parties  attended 
before  the  arbitrator  after  the  time 
specified  in  the  enlargement  had 
expired.  Neither  party  was  aware 
that  the  arbitrator  had  omitted  to 
keep  the  time  enlarged.  The  award 
was  made  in  favour  of  the  jdaintiff. 
Two  terms  having  further  elapsed 
since  the  award  was  made,  the  plaintiff 
proceeded  to  tax  his  costs,  on  which 
occasion  the  defendant  discovered 
the  want  of  enlargement,  and  ob- 
jected that  the  award  was  bad.  The 
court,  on  the  application  of  the 
plaintiff,  enlarged  the  time  for 
making  the  award,  under  the  statute 
3  &  4  Wm.  4,  c.  42,  8.  39.  If  it 
appear  on  the  affidavits  in  support 
of  an  application  for  enlargement 
that  the  cause  has  been  referred  hj 
an  order  of  nisi  prius,  and  that  Utis 
order  of  reference  has  been  made  a 
rule  of  court,  it  is  sufficient  to  draw 
up  the  rule  nisi  for  the  enlargement 
on  reading  the  affidavits  and  order  of 
iii^t  prius  ;  and  it  is  not  absolntdj 
necessary  for  such  an  application, 
that  the  rule  nisi  be  drawn  up  on 
reading  the  rule  making  the  order 
of  reference  a  rule  of  court  (Browne 
V.  CoUyer,  20  Law  J.,  Q.  B.  426). 

(a)  See  Doddington  v.  Baitward, 
5  B.  N.  C.  691 ;  7  D.  P.  C.  640). 
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in  any  case  where  an  umpire  shall  have  been  ap- 
pointed it  shall  be  lawful  for  him  to  enter  on  the 
reference  in  lieu  of  the  arbitrators,  if  the  latter 
shall  have  allowed  their  time  or  their  extended 
time  to  expire  without  making  an  award,  or  shall 
have  delivered  to  any  party  or  to  the  umpire  a  no- 
tice in  virriting  stating  that  they  cannot  agree. 

Arbitration.  — JEfedtment. 

XVI.  When  any  award  made  on  any  such  sub-  Role  to  de- 
mission, document,  or  order  of  reference  as  afore-  gUmSi^^ 
said  (a)  directs  that  possession  of  any  lands  or  P^*",j^  ^ 
tenements  capable  of  being  the  subject  of  an  ac-  enforced  as 
tion  of  ejectment  (6)  shall  be  delivered  to  any  f^^^^«;^«*»* 
party,  either  forthwith  or  at  any  future  time,  or  ment. 
that  any  such  party  is  entitled  to  the  possession  of 

any  such  lands  or  tenements,  it  shall  be  lawful  for 
the  court  of  which  the  document  authorizing  the 
reference  is  or  is  made  a  rule  or  order  to  order 
any  party  to  the  reference  who  shall  be  in  posses- 
sion of  any  such  lands  or  tenements,  or  any  person 
in  possession  of  the  same  claiming  under  or  put  in 
possession  by  him  since  the  makmg  of  the  docu- 
ment authorizing  the  reference,  to  deliver  posses- 
sion of  the  same  to  the  party  entitled  thereto,  pur- 
suant to  the  award,  and  such  rule  or  order  to  deliver 
possession  shall  have  the  effect  of  a  judgment 
in  ejectment  against  every  such  party  or  person 
named  in  it,  and  execution  may  issue,  and  posses- 
sion shall  be  delivered  by  the  sheriflf  as  on  a  judg- 
ment in  ejectment. 

Arbitration, — Submission  to  Reference, 

XVII.  Every  agreement  or  submission  to  arbi-  Agreement 
tration  by  consent,  whether  by  deed  or  instrument  Sontomit- 

(a)  That  is  the  submission  or  sion  of  lands,  &c.,  to  be  given, 
document  under  sect.  11,  or  the  (6)  As  to  which,  see  Doe  d. 
submission  or  compulsory  reference  Haxley  v.  Pretton,  5  D.  &  L.  7t  as 
under  sect.  5.  Hence  it  is  clear  this  to  *'  pasture  gates/'  And  as  to  de- 
clause  like  the  precedmg  one  ap-  livery  of  possession,  see  Mayo  v, 
plies  to  any  award  directing  posses-  Canneli,  3  C.  L.  Rep.  20. 


Digitized  by 


Google 


360 


THE  COMMON  LAW  PROCEDURE  ACT  OF  1854. 


ing  may  be  in  writing,  not  under  seal,  may  be  made  a  rule  of 
S-TOurtf *  any  one  of  the  superior  courts  of  law  or  equity  at 
Westminster,  on  the  application  of  any  party 
thereto  (a),  unless  such  agreement  or  submission 
contain  words  purporting  that  the  parties  intend 
that  it  should  not  be  made  a  rule  of  court  (5)  ;  and 


unless  a 
contraiy 
intention 
appear. 


(a)  Before  the  act,  under  9  &  10 
Will.  3.  c.  15,  a  snbmission  might 
be  made  a  rule  of  court,  although 
proceedings  had  been  taken  under  it 
which  were  null  and  void  (Anon., 
10  Jer.  525).  It  may  be  necessary 
to  make  it  a  rule  to  set  it  aside,  and 
if  the  party  in  whose  favour  it  is 
made  refuse  to  produce  it,  the  court 
will  permit  a  copy  of  it  to  be  made 
a  rule  for  the  purpose  (In  re  PlewSi 
6  Q.  B.  845).  When  an  award  is 
made  on  a  reference  at  nisi  prius, 
the  order  of  reference  does  not  be- 
long to  either  party,  but  the  party 
holding  it  holds  it  for  the  benefit  of 
both  parties,  and  is  bound  to  pio- 
duce  it  for  the  purpose  of  its  being 
made  a  rule  of  court  (Bottomky  v. 
Buckley,  4  D.  &  L.  157).  If  the 
making  it  a  rule  of  court  is  delayed 
until  the  time  limited  for  setting 
aside  the  award  has  elapsed,  the 
court  will  order  the  party  who  has 
delayed  it  to  make  it  a  rule  of  court, 
aud  allow  the  opposite  party  to  move 
to  set  it  aside  next  term,  nunc  pro 
tunc  (lb,,  et  vide  In  re  Midland  Rail- 
way Company  t.  Heming,  4  D.  &  L, 
788).  The  submission  may  in  Chan- 
cery, as  in  lawt  be  made  a  rule  not 
only  after  the  award  is  made,  but  after 
the  last  day  of  the  term  following 
publication  (Fleming  v.  Swinnington, 
5  Hare  350;  16  Law  J.,  Ch.  87). 
And  an  objection  to  the  validity  of 
the  award,  even  although  apparent 
on  its  face,  is  no  objection  to  making 
the  submission  a  rule  of  court  (lb.), 

(b)  A  deed  contained  a  claim  for 


referring  disputes  to  arbitration,  and 
provided  that  every  award  made 
from  time  to  time  should  be  made  a 
rule  of  court.  Held,  that  as  it  did 
not  appear  that  the  word  "  award '' 
was  used  by  mistake  for  '*  submis- 
sion," and  there  did  not  appear  to 
have  been  any  intention  to  make  the 
submission  a  rule  of  court,  it  could 
not  be  so  made  (In  re  Woodcraft 
^  Jones,  9  D.  P.  C.  538).  In  such 
a  case  the  submission  never  could 
be  made  a  rule  under  this  clause,  for 
there  would  be  no  words  purporting 
that  the  parties  intended  that  it 
should  not  be  made  a  rule.  A  crow 
motion  to  make  a  submission  a  rule 
of  court  must  be  upon  the  original 
submission ;  therefore,  if  it  be  in  the 
possession  of  the  other  party,  the 
court  will  grant  a  rule  calling  upon 
him  to  produce  it  (Boston  t.  Mesham, 
8  D.  P.  C.  867).  The  agreement  of 
submission  is  not  proved  by  the  rule, 
but  judge's  order  is  (Bemey  v.  Reed, 
7  Q.  B.  79).  An  order  of  reference 
at  nisi  prius  might  be  made  a  rule 
of  court  without  the  usual  clause 
empowering  the  parties  to  that  ef- 
fect (Harrison  v.  Smith.  1  D.  &  L. 
876;  MiUington  v.  Claridge,  3  C. 
B.  609).  An  indenture  contained 
a  covenant,  in  terms,  that  if  any 
question  should  arise  between  the 
parties  touching  certain  payments 
by  instalments,  which  it  was  agreed 
that  one  should  make  to  the  other, 
it  should  be,  and  it  was  thereby  re- 
ferred to  J.  P.  to  arbitrate,  de- 
termine, and  award  between  them, 


Digitized  by 


Google 


ABBITRATION.— SUBMISSION  TO  REFERENCE. 


361 


if  in  any  such  agreement  or  submission  it  is  pro- 
vided that  the  same  shall  or  may  be  made  a  rule 
of  one  in  particular  of  such  superior  courts,  it  may 
be  made  a  rule  of  that  court  only  (a)  ;  and  if  when 
there  is  no  such  provision  a  case  be  stated  in  the 
award  for  the  opinion  of  one  of  the  superior  courts, 
and  such  court  be  specified  in  the  award,  and  the 
document  authorizing  the  reference  have  not,  be- 
fore the  publication  of  the  award  to  the  parties,  been 
made  a  rule  of  court,  such  document  may  be  made 
a  rule  only  of  the  court  specified  in  the  award ;  and 
when  in  any  case  the  document  authorizing  the  re- 
ference is  or  has  been  made  a  rule  or  order  of  any 
one  of  such  superior  courts,  no  other  of  such  courts 
ehall  have  any  jurisdiction  to  entertain  any  motion 
respecting  the  arbitration  or  award. 


&c. ;  and  the  parties  farther  cove- 
nanted that  they  would  stand  to  and 
obey  the  award,  so  as  it  should  be 
made  before  a  day  certain,  but  that 
it  should  be  lawful  for  the  arbitrator 
to  enlarge  the  time,  so  as  the  period 
to  which  the  time  should  be  so  en- 
larged should  not  exceed  another 
day  specified;  and  it  was  further 
agreed  that  the  then  special  submis- 
sion should  be  made  a  rule  of  court. 
•The  arbitrator  enlarged  the  time 
so  far  as  he  had  power,  and  then  an 
order  was  procured  from  a  judge  of 
the  court  of  Queen's  Bench,  enlarg- 
ing the  time  beyond  the  last  day 
named  in  the  indenture;  and  then 
the  arbitrator  within  the  time  spe- 
cified in  the  order,  but  after  the  last 
day  named  in  the  indenture,  made 
his  award.  Upon  objection  that 
the  judge  had  no  power  under  the 
3  &  4  Will.  4,  c.  42,  to  make  the 
order,  because  that  statute  applies 
only  to  submissions  capable  of  being 
made  rules  of  court,  under  the 
statute  9  &  10  Will.  3,  c.  15,  and 
that  the  covenants  in  question,  if 
they  could  be  said  to  be  a  submis- 


sion at  all,  were  not  a  submission 
within  the  statute  of  Will.  3,  be- 
cause, though  in  writing,  they  were 
a  submission  of  prospective  disputes : 
held  that  the  covenants  did  amount 
to  a  submission,  and  that  it  was 
within  the  statute  of  Will.  3,  and 
that  there  is  nothing  in  the  statute 
of  Will.  3  to  prevent  a  submission 
in  writing  being  made  a  rule  of 
court,  merely  because  it  is  a  sub- 
mission of  prospective  disputes 
(Parkes  v.  Smith,  14  Jur.  761 ;  16 
Law  J.,  Q.  B.  405).  An  order  of 
reference  of  a  borough  court  of  re- 
cord, expressed  to  be  made  by  con- 
sent of  the  attorneys  of  the  parties, 
and  containing  a  consent  clause  for 
making  the  order  a  rule  of  one  of 
the  superior  courts  at  Westminster, 
may  be  made  a  rule  of  that  superior 
court  under  the  statute  9  &  10  Will. 
3,  c.  15,  as  an  agreement  of  reference 
between  the  parties  (Harlow  v. 
Wmstanley,  1  Prac.  Rep.  425;  19 
Law  J.,  Q.  B.  430 ;  B.  C.  Wight- 
man). 

(a)  Mubtead  v.  Cranfleld,  9  D. 
P.  C.  124. 
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Speeches  to 
tnejnry. 


"Procedure  at  Nisi  Frius, 

XVIII.  Upon  the  trial  of  any  cause  the  ad- 
dresses to  the  jury  shall  be  regidated  as  follows : 
The  party  who  begins,  or  his  counsel,  shall  be 
allowed,  in  the  event  of  his  opponent  not  an- 
nouncing at  the  close  of  the  case  of  the  party  who 
begins  his  intention  to  adduce  evidence,  to  address 
the  jury  a  second  time  at  the  close  of  such  case, 
for  the  purpose  of  summing  up  the  evidence  (a)  ; 
and  the  party  on  the  other  side,  or  his  counsel, 
shall  be  allowed  to  open  the  case,  and  also  to  sum 
up  the  evidence  (if  any) ;  and  the  right  to  reply 
shall  be  the  same  as  at  present  (&). 


(a)  Before  the  act,  where  coun- 
sel for  defendant  opened  facts  but 
did  not  go  into  evidence,  it  was  in 
the  discretion  of  the  judge  to  allow 
the  plaintiff  a  reply ;  the  object  be- 
ing to  prevent  the  injustice  which 
might  otherwise  he  done  by  facts 
being  thus  improperly  stated  without 
any  intention  of  proving  them  (Nash 
▼.  Brown^  2  C.  K.  219).  As  to  the 
right  to  reply  which  depends  princi- 
pfdly  upon  the  onus  probandi,  vide 
ante  J  Common  Law  Procedure  Act  of 
1852,  8.  89.  See  also  Best's  Trea- 
tise  on  the  Right  to  Begin.  It  is  no 
ground  for  a  new  trial  that  the  judge 
has  wrongly  ruled  with  respect  to 
the  right  to  begin  or  reply,  unless 
substantial  injustice  has  been  done 
{Edwards  v.  Mathews^  16  Law  J., 
Ex.  291 ;  4  D.  &  L.  721). 

{b)  As  to  which  the  important 
questions  of  the  course  of  evidence, 
the  onus  probandi,  and  the  right  to 
commence  will  be  decided  on  the 
same  principles  as  before  the  act. 
See  Smith  v.  Martin,  9  Mee.  &  W. 
304 ;  1  D.  N.  S.  418.  Where  in 
an  action  by  indorsee  of  a  note,  plea 
a  fraud  and  plaintiff's  notice  of  it, 
traversing  the  notice,  it  was  held 


that  the  notice  being  an  essential 
part  of  the  plea,  the  defendant  had  to 
commence  and  prove  it ;  and  so  held, 
S.  C,  on  apleaof  fr^ud  and  reconsi- 
deration, but  also  held  that  proof  of 
fraud  would  throw  on  plaintiff  the 
onusof  proving  that  he  gaveconsider- 
ation.  And  in  the  latter  plea,  a  tim^ 
verse  or  issue  taken  on  the  latter  al- 
legation alone  throws  on  plaintiff 
the  onus  of  proof  at  the  outset  (giv- 
ing him  at  the  same  time  the  right 
to  begin),  the  fraud  being  admitted 
{Bingham  v.  Stanley,  2  Q.  B.  117). 
Similar  rule  applied  to  plea  of  il- 
legal inception  of  instrument.  If 
the  plea  allege  no  consideri^tion  by 
plaintiff,  and  he  take  a  general  issue 
on  the  plea,  the  defendant  has  to 
begin  and  prove  the  illegality,  on 
which  the  onus  is  shifted  upotn  the 
plaintiff  to  prove  value  {Bmley  v. 
Bidwell,  13  Mee.  &  W.  73).  Whiae 
the  plea  was  that  the  bill  was  give^ 
for  a  less  sum  than  its  amount,  and 
which  had  been  paid,  issue  being 
taken  on  the  payment,  and  that  not 
being  proved:  held  that  plaintiff 
must  have  verdict  for  the  whole 
{Bjobins  ▼.  Maidstone,  4  Q.  B.  811). 
The  rules  as  to  right  to  begin  w^e 
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XIX  (fl^).   It  shall  be  lawful  for  the  court  or  Power  to 
judge,  at  the  trial  of  any  cause,  where  they  or  he  JriiS!^ 
may  deem  it  right  for  the  purposes  of  justice,  to 
order  an  adjournment  for  such  time,  and  subject  to 
such  terms  and  conditions,  as  to  costs,  and  other- 
wise, as  they  or  he  may  think  fit  (h). 


laid  down  by  a  resolotion  of  the 
judges  as  in  actions  of  libel,  slander, 
and  personal  injuries,  giving  the 
right  in  all  cases  to  plaintiff,  but 
leaving  the  rule  as  to  actions  of 
contract  as  it  was  before  {Mercer 
V.  Whall,  5  Q.  B.  447).  Whether 
as  to  actions  of  contract  or  tort, 
the  general  rule  is,  that  wherever, 
from  the  state  of  the  record,  there 
is  anything  to  be  proved  by  the 
plaintiff,  he  is  to  begin  (lb.).  In 
action  against  an  attorney  for  dis- 
missing his  clerk,  the  sole  plea  jus- 
tified for  misconduct,  and  the  plain- 
tiff  took  a  general  issue  on  the  plea. 
Held  that  he  had  the  right  to  be* 
gin,  although  the  ontts  probandi 
was  on  the  defendant  {lb.).  In  an 
action  on  a  life  policy,  to  be  void 
if  statement  was  false;  declaration 
alleging  its  truth ;  pleas  that  it  was 
false  {specifying  as  to  what)^  and 
issues  joined  thereon:  held  that 
ihe  plaintiff  was  entitled  to  begin 
{Geach  V.  Ingall,  14  Mee.  &  W,  95 ; 
Ashby  V.  Bates,  15  Mee.  &  W.  589 ; 
4  D.  &  L.  33).  In  replevin,  avovnry 
on  a  distress  for  annuity  assigned 
to  the  defendants ;  pleas,  1,  that  the 
annuity  was  not  assigned ;  2,  that  no 
memorial  was  enrolled;  rejoinder 
that  it  was  $  surrejoinder  that  it  did 
hot  truly  state  the  names  and  consi- 
deration ;  issue  thereon.  Held  that 
defendants  were  bound  to  begin 
{Hogarth  v.  Penny,  14  Mee.  &  W. 
495).  In  replevin,  defendant  made 
cognizance  as  bailiff  of  H.  for  rent 
arrear;   plea»    distress    not    made 


within  twenty  years  after  right  to 
distrain  accrued ;  replication  that  it 
was ;  issue  thereon.  Held  that  the 
plaintiff  must  begin,  as  the  affirma" 
tive  was  involved  in  his  plea  {Cot- 
tier V.  Clerk,  5  Q.  B.  467).  If  the 
issue  on  the  plea  of  payment  into 
court  is  on  damages  ultra,  plaintiff 
is  to  begin,  whatever  may  be  the 
onus  of  proof  or  other  pleas  {Booth 
V.  Milns,  15  Law  J.,  Ex.  354 ;  4  D. 
&  h.  52  ;  15  Mee.  &  W.  669).  And 
on  a  plea  of  like  issue  being  taken 
thereon,  and  no  other  issue,  plaintiff 
begins,  unless  he  declines  to  state 
he  is  going  for  substantial  damages 
(Chapman  v.  Rawson,  8  Q.  B.  673  ; 
15  Law  J.,  Q  .B.  225).  In  action  on 
a  bill,  if  the  only  plea  is  fraud,  plain- 
tiff is  not  bound  to  produce  the  bill 
(Laurence  v.  Clerk,  14  Mee.  &  W. 
250).  In  an  action  on  a  note,  where 
the  sole  plea  is  coverture,  and  the 
plaintiff  takes  issue  thereon,  the  de- 
fendant has  the  right  to  begin,  even 
though  the  note  does  not  bear  in- 
terest, and  the  plaintiff  claims  it  in 
the  form  of  damages  (Candan  v. 
Farmer,  3  Ex.  698). 

(a)  This  and  the  following  clauses, 
to  sect.  32  inclusive,  are,  by  sect. 
1 03,  applied  to  every  civil  court  of 
judicature  in  this  country. 

(b)  Before  the  act,  although  the 
courts  considered  that  the  judge 
had  not  the  right  to  adjourn  the 
cause  for  the  purpose  of  procuring 
evidence,  &c.,  adjournments  have 
sometimes  taken  place  for  the  pur- 
pose  of  getting  a  document  stamped 
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AfBrxnation 
instead  of 
oath  in  cer- 
tain oases. 


Procedure  at  Nm  Prius, — Evidence* 

XX.  If  any  person  called  as  a  witness,  or  re- 
quired or  desiring  to  make  an  affidavit  or  deposi- 
tion, shall  refuse  or  be  unwilling  from  alleged  con- 
scientious motives  to  be  sworn,  it  shall  be  lawful 
for  the  court  or  judge  or  other  presiding  officer,  or 
person  qjualified  to  take  affidavits  or  depositions, 
upon  bemg  satisfied  of  the  sincerity  of  such  objec- 
tion, to  permit  such  person,  instead  of  being 
sworn,  to  make  his  or  her  solemn  affirmation  or 
declaration  in  the  words  following ;  videlicet, 

**  I  A.  B,  do  solemnly,  sincerely,  and  truly  affirm 
**  and  declare.  That  the  taking  of  any  oath  is,  ac- 
"  cording  to  my  religious  beSef,  unlawful ;  and  I 
"  do  also  solemnly,  sincerely,  and  truly  affirm  and 
"  declare,  ^c." 

Which  solemn  affirmation  and  declaration  shall  be 
of  the  same  force  and  effect  as  if  such  person  bad 
taken  an  oath  in  the  usual  form  (a). 


{Morgan  v.  Pihey  2  N.  C.  L.  Rep. 
697);  though  in  that  case  it  was 
done  prqfesaedly  because  the  time 
had  nearly  arrived  for  the  judge  to 
go  to  chambers.  For  such  a  pur- 
pose, however,  adjournments  vnll 
no  longer  be  necessary,  as  instru- 
ments can  be  stamped  at  the  trial 
{vide  sect.  28).  At  the  Guildford 
Summer  Assizes,  1854,  coram  Pol- 
lock, C.  B.,  Shee,  Serj.,  applied  for 
an  adjournment  of  a  cause  until  the 
next  day  for  the  purpose  of  avoiding 
a  nonsuit  by  procuring  the  attend- 
ance of  a  witness;  but  the  Lord 
Chief  Baron  said  he  had  no  power 
to  accede  to  such  an  application, 
and  a  nonsuit  took  place.  In  such 
cases  this  clause  will  be  invaluable. 
It  may  not  be  quite  clear  what  is 
the  object  or  eflfect  of  the  phrase- 
ology  of  the  first  part  of  the  clause : 


**  lawful  for  the  court  or  judge  at  the 
trial  where  they  or  he  may  deem  it 
right ;''  which  ntay  refer  to  trials  at 
bar,  which  however  are  now  hardly 
likely  to  occur.  It  is  probable  that 
it  was  not  intended  to  enable  the 
court  to  renew  the  decision  of  the 
judge  as  to  the  exercise  of  the  power 
of  adjournment,  which  must  pri- 
marily be  matter  in  his  diseretion ; 
although  the  court  may,  if  he  hsite 
adjourned  the  cause,  have  to  hear 
an  appeal  against  his  decision.  If 
the  judge  refuse  to  adjourn,  query, 
whether  there  cannot  be  virtually  an 
appeal  on  a  motion  for  a  new  trial. 
Vide  Common  Law  Procedure  Act 
of  1852,  s.  222,  as  to  amendment. 

(a)  This  extends  to  1  &  2  Vict, 
c.  77.  QtuPTtf,  if  it  is  a  substiiuiion 
for  it,  so  that  the  present  section 
should  apply  to  Quakers  ?    Semile, 
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XXI.  If  any  person  making  such  solemn  afl&rm-  Persons 
ation  or  declaration  shall  wilfully,  felsely^,  and  cor-  f^^ 
ruptly  affirm  or  declare  any  matter  or  thing,  which,  ^rmation 
if  the  same  had  been  sworn  in  the  usual  form,  to  the  iwne 
would  have  amounted  to  wilful  and  corrupt  per-  J^***™®"' 
jury,  every  such  person  so  offending  shall  incur  jmy.*^  ^*'" 
the  same  penalties  as  by  the  laws  and  statutes  of 
this  kingdom  are  or  may  be  enacted  or  provided 
against  persons  convicted  of  wilful  and  corrupt 
perjury. 

XXIL  A  party  producing  a  witness  shall  not  S^JL^^'^y 
be  allowed  to  impeach  his  credit  by  general  evi-  ^^redit  ua 
dence  of  bad  character  (a),  but  he  may,  in  case  the  J^.^^^" 


410^  so.  If  the  witness  declare  falself 
his  belief,  he  is  liable  to  the  penalty 
of  perjury ;  but  it  is  no  ground  for 
ft  trial  (S^Us  ▼.  Hodd,  3  B.  &  B.  232). 
(a)  Although  a  party  cannot  call 
•endeoce  directly  to  discredit  his 
own  witness,  yet,  if  the  witness  un- 
expectedly state  facts  against  the 
interests  of  the  party  calling  him, 
other  witnesses  may  be  called  by 
the  same  party  to  disprove  those 
facts  {Hardunll  v.  Jarman  and 
Haatwg's  Case,  BulL  N.  P.  297). 
Where  the  first  witness  called  for  a 
defendant  disproved  the  fact  relied 
on  in  defence:  held,  that  the  de* 
fendant  was  not  thereby  concluded, 
but  might  prove  the  fact  by  other 
witnesses  {Ewer  ▼.  Ambrose^  5  D.  & 
R.  629;  3  B.  &  C.  746).  And  see 
S.  C,  6  D.  &  R.  127  ;  4  B.  &  C.  25. 
Where  a  witness  called  on  to  prove 
ft  particular  fact  states,  oi^  cross- 
examination,  or  otherwise,  another 
fact  militating  against  the  party 
calling  him,  other  witnesses  may  be 
called  on  the  same  side  to  disprove 
inch  other  fact^  but  the  whole  of 
bis  testimony  is  not  necessarily  to 
be  rejected  {Bradley  v.  Ricards,  1 
M.  &  Sc.  133;  8  Bing.  57).  The 
Other  vritnesset  called  are  not  to 


discredit  him  generally,  but  to  con- 
tradict him  on  the  fact  to  which  he 
has  deposed,  if  it  be  material  to  the 
issuey  not  if  merely  collateral  {Fried* 
lander  v.  London  Assurance  Com- 
pany, 4  B.  &  Ad.  193).  Therefore, 
where  in  an  action  upon  a  policy  of 
insurance  against  fire,  one  issue  was, 
whether  the  goods  of  the  plaintiff 
had  been  destroyed  by  fire,  as  al- 
leged in  the  declaration ;  and  a  wit- 
ness was  called  for  the  plaintiff,  to 
prove  that  part  of  the  goods  were 
supplied  by  him  before  the  fire ;  but 
on  being  shown  an  invoice  and 
letter  relating  to  such  goods,  he 
stated  that  they  were  written  by 
him,  but  that  he  never  delivered 
such  goods  to  the  plaintiff;  and  he 
deposed  that  the  letter  (supposed  to 
have  been  sent  from  Edinburgh) 
was  written  by  him  in  London,  at 
the  desire  of  the  plaintiff;  that  the 
invoice  was  drawn  up  by  him  (the 
witness)  after  the  fire,  in  the  pre- 
sence of  the  plaintiff's  son  and  shop- 
man ;  and  that  the  son  and  shopman 
persuaded  him  to  state  that  the 
goods  had  been  sent  according  to 
the  invoice  and  letter:  held,  that 
the  son  and  shopman,  who  had 
already  been  examined  for  the  plaii>- 
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witness  shall  in  the  opinion  of  the  judge  prove 
adverse,  contradict  him  by  other  evidence,  or,  by 
leave  of  the  judge,  prove  that  he  has  made  tit 
other  times  a  statement  inconsistent  with  his  pre- 
sent testimony  (a) ;  but  before  such  last-meniioned 


tiff,  might  have  heen  called  hack  to 
contradict  all  these  statements  (/^.)* 
A  witness,  who  upon  trial  of  a  cause 
gives  evidence  adverse  to  the  party 
calling  him,  may  be  asked  whether 
he  had  not  given  a  different  account 
of  the  same  matter  before  the  trial. 
But,  per  Patterson,  J.,  and  Cole- 
ridge, J.,  in  the  event  of  a  denial  by 
the  witness,  another  witness  cannot 
be  called  to  contradict  him  in  that 
respect.  The  party  calling  a  wit- 
ness may  afterwards  examine  other 
vritnesses  as  to  the  truth  of  state- 
ments made  by  such  witness,  tend* 
ing  to  throw  discredit  upon  them, 
for  the  purpose  of  setting  up  their 
credit.  The  plaintiff  in  an  actiob 
for  assault,  being  under  age,  sued 
by  her  father  as  her  next  friend. 
A  witness  on  behalf  of  the  plaintiff 
gave  evidence  which  went  to  dis- 
prove the  cause  of  action,  and  stated 
that  the  plaintiff's  father  had  tam- 
pered vrith  her  before  the  trial  as  to 
the  evidence  she  was  to  give;  and 
on  her  cross-examination,  that  the 
plaintiff  had  told  her  that  her  brother 
and  she  went  to  romp  in  the  cellar, 
and  she  fell  over  a  barrel,  and  so 
hurt  herself.  Held,  that  the  fether 
of  the  plaintiff  might  be  called  to 
contradict  the  statement  as  to  his 
having  tampered  with  the  witness, 
and  the  plaintiff's  brother  to  contra- 
dict his  ever  having  romped  with 
the  plaintiff,  such  statements  being 
relevant  to  the  matter  in  issue. 
The  plaintiff's  next  friend  on  a  re- 
cord is  a  competent  witness,  and  not 
within  the  exception  in  sect.  I  of 


the  6  &  7  Vict  c.  85  (Melhuiah  t. 
CoUier,  19  Law  J.,  Q.  B.  493).  The 
defendant  being  sued  as  executor  of 
A.  in  respect  of  a  promissory  note 
purporting  to  be  signed  by  A.  and  B., 
but  alleged  by  the  defendant  to  be 
forged,  stated  in  cross-examination 
that  he  had  not  heard  B.  admit 
having  signed  the  note.  Held,  that 
the  plaintiff  was  not  at  liberty  to 
contradict  the  defendant  by  showing 
that  the  latter  had  heard  B.  make 
the  admission  (Pahner  v.  TVourcr, 
22  Law  J.,  Ex.  32). 

(a)  That  is  relevant  to  the  issue; 
and  this  must  be  borne  in  mind  as 
to  all  the  sections  ou  this  8ubje<^ 
See  the  next,  which  expressly  refers 
to  the  "  Subject  matter  of  the  cause. ** 
Except  for  the  purpose  of  discredit- 
ing a  witness,  no  questions  can  be 
asked,  or  evidence  offered  irrelevant 
to  the  subject  matter  of  the  cause. 
Thus,  in  an  action  by  indorsee 
against  indorser,  the  evidence  of- 
fered by  the  defendants  was  that  of 
two  letters  purporting  to  be  written 
by  the  defendants  to  Stevens,  the 
bill-broker,  one  dated  the  2nd,  the 
other  the  14th  of  July,  1830,  and 
purporting  to  state  that  Johnson 
had  authority  to  indorse  bills  for 
the  defendants.  These  letters  the 
defendants  offered  in  evidence,  for 
the  purpose  of  showing  that  they 
were  forgeries.  The  evidence,  when 
offered,  was  rejected  on  the  ground 
that  it  related  to  a  different  trans- 
action with  Stevens,  prior  in  point 
of  time  to  the  discounting  of  the 
two  bills  on  which  the  action  is 
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proof  can  be  given,  the  eircumstanoes  of  the  sup- 
posed statement  (a),  sufficient  to  designate  the 
particular  occasion,  must  be  mentioned  to  the  wit- 
x^ess,  and  he  must  be  asked  whether  or  not  he  has 
made  such  statement. 


brought.  And  we  are  of  opinion 
the  evidence  was  properly  rejected 
on  that  ground.  The  plaintiffs  are 
to  stand  or  fall  as  to  their  right  to 
recover  upon  the  proof  they  are  able 
to  produce  of  the  conduct  of  the 
defendants,  amounting  in  other  in- 
stances to  an  authority  to  their  clerk; 
to  indorse  bills  in  their  names.  If 
the  case  prove  to  the  satisfSeustion  of 
the  jury  that  the  defendants  autho- 
rized the  derk  to  indorse,  how  is 
that  authority  diminished  or  contra- 
dicted by  proof,  that  in  two  instances 
in  the  preceding  month,  of  which 
they  had  notice,  Johnson,  the  clerk, 
forged  an  authority  to  indorse? 
Sndi  evidence  appears  to  us  wholly 
irrelevant  to  the  point  of  dispute, 
whether  the  derk  had  or  had  not 
authority  to  indorse  these  bills  in 
the  following  month  of  August 
(PreaeottY,  Olynn,  9  Bing.  19;  2 
M.  &  Sc.  78).  The  principle  ap- 
pears equally  applicable  whether  the 
contradiction  is  under  this  section 
in  examination  of  a  party's  oton  wit- 
ness, or  in  cross-examination  of  an 
opponent's  witness,  and  whether  it 
be  mere  contradiction,  or  contradic* 
tion  by  showing  inconsistency  of 
present  with  previous  statements.  A 
recent  case  very  much  illustrates  the 
subject.  On  the  trial  of  an  issue, 
"  whether  (during  a  certain  period) 
there  arose  from  the  works  of  the 
defenders  certain  noisome,  offensive, 
noxious,  or  imwholesome  smoke, 
and  other  vapours,  to  the  nuisance 
of  the  pursuer,  whereby  the  produce 
of  his  garden  was  deteriorated,''  evi- 
dence was  adduced  for  the  pursuer 


to  show  that  the  smoke  and  other 
vapours  from  the  defenders'  works 
had  injured  the  produce  of  other 
grounds  in  the  neighbourhood ;  and 
also  for  the  defenders  to  show  that 
their  works  did  not  injure  the  pro- 
duce of  any  other  grounds ;  and  one 
of  the  defenders'  witnesses  having; 
on  his  examination-in-chief,  de- 
scribed several  gardens  in  the  neigh- 
bourhood of  the  works  as  in  utmost 
health,  was  asked,  in  cross-exami- 
nation by  the  pursuer's  counsel,  if 
he  knew  Glasgow  field  (grounds  in 
the  ndghbourhood),  and  having 
answered  that  he  **  knew  Glasgow 
field,  and  never  knew  of  any  damage 
done  there,"  he  was  then  asked 
whether  he  had  known  of  any  sum 
having  been  paid  by  the  "  defenders 
to  the  proprietors  of  Glasgow  field, 
for  alleged  damage  there,  occasioned 
by  their  works."  Held,  by  the 
House  of  Lords  (overruling  the 
judgment  of  the  Court  of  Session), 
that  the  question  was  incompetent, 
as  leading  to  a  new  collateral  in- 
quiry, which,  answered  either  way, 
could  not  affect  the  issue  or  test  the 
credit  of  the  witness  {Tenant  v* 
Hamilton,  7  a.  &  Fin.  122). 

(a)  Before  the  act,  where  an  ad- 
verse witness,  upon  cross-examina- 
tion, voluntarily  gave  evidence  which 
would  have  been  inadmissible  as 
evidence  in  chief,  and  the  counsd 
cross-examining  did  not  object  to 
the  evidence  being  returned  on  the 
notes,  it  was  held,  the  opposite 
counsel  had  a  right  to  re-examine 
as  to  that  evidence  (Blewett  v.  TVe- 
genning,  5  N.  &  M.  308). 
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XXIII.  If  a  witness  (a),  upon  cross-examination 
as  to  a  former  statement  made  by  him  {h)  relative 
to  the  subject  matter  of  the  cause  (c),  and  incon- 


(a)  He  may  be  one  of  the  parties; 
and  vide  next  note. 

(b)  Sometimes  statements  made 
by  another  may  bind  the  party  to  a 
cause,  when  the  clause  may  apply. 
See  as  to  the  principle  on  which 
letters  written  by  an  agent  may 
commit  the  employer  {Langhom  v. 
AUmett,  4  Taunt.  511).  As  to  letters 
between  the  agent  and  his  principal, 
conclusive  on  the  latter,  Coates  v. 
Baindridge,  5  Bing.  58.  As  to 
authority  to  make  an  admission. 
Morel  V.  Harborough,  1  Gale,  146. 

(c)  Vide  Hjtprd.  This  principle 
overrides  all  these  sections  except  as 
to  evidence  as  to  character.  The 
cases  as  to  what  evidence  is  admissible 
as  "  relevant  to  the  subject  matter  of 
the  cause/'  t.  e.,  the  mt«e,  rest  rather 
on  different  principles  from  those 
which  determine  whether  evidence 
of  acts  or  facts  are  admissible  against 
a  particular  party ;  as  where  it  was 
held  that  the  fact  that,  after  a  fiat 
had  been  sued  out,  certain  creditors 
of  the  bankrupt  had  delivered  up  to 
the  assignees  goods  which  they  had 
received  from  the  bankrupt  before 
the  fiat,  and  before  the  delivery  of 
certain  goods  by  the  bankrupt  to 
defendant :  held,  not  admissible 
evidence  against  defendant  to  an 
action  of  trover  brought  against  him 
by  the  assignees  {Backhouse  v.  Jones, 
6  Bing.  N.  C.  65).  The  question 
what  is  the  "  subject  matter  of  the 
cause  **  depends  on  the  issues^  as  to 
which  see  act  of  1852,  s.  79,  and 
notes.  Issue  having  been  taken  as 
to  the  existence  of  an  agreement 
between  a  lessor  and  his  late  tenant 
in  satisfaction  of  all  demands :  held, 
that  consideration  of  the  proof  of 


the  agreement  could  not  be  required 
(Hey  V.  Moorhouse,  6  Bing.  N.  C. 
52  ;  8  Scott,  156).  See  also  Borne 
V.  Brenton,  8  B.  &  C.  758  ;  Epan» 
V.  OgUvie,  2  Y.  &  Y.  79 ;  Tyrwkitt 
V.  Wynne,  2  B.  &  A.  554 ;  Culder 
V.  Rutherford,  3  B.  &  B.  302).  Ib 
an  action  for  goods  sdd,  the  ques- 
tion being  whether  credit  had  been 
given  to  the  defendants,  or  to  a 
third  party,  a  letter  relating  to  the 
sale,  written  by  the  plaintiff  to  his 
agent  who  made  the  contract,  and 
not  communicated  to  the  defendants, 
was  held  to  be  inadmissible  for  the 
plaintiff  (Smethurst  v.  Taylor  ,14,  Law 
J.,  N.  So  Ex.  86).  In  an  action 
brought  by  a  contributor  to  a  news* 
paper  against  one  who  was  registered 
as  the  sole  proprietor,  the  (tefend- 
ant's  counsel,  for  the  mere  purpose 
of  proving  an  admission  by  one  S., 
that  be  was  the  real  proprietor,  iHt>- 
posed  on  cross-examination  to  ask 
the  editor  whether  he  had  not  agreed 
with  S.  that  the  whole  expense  of 
editing  the  paper  should  not  exceed 
a  certain  sum.  The  judge  ruled  the 
question  to  be  irrelevant,  and  re- 
fused to  allow  it  to  be  put.  Held. 
that  it  was  properlv  disallowed 
{Watts  V.  Lyons,  7  Sc.  N.  R.  1000 ; 
6  Man.  &  6.  1047).  The  contest 
in  a  cause  was  as  to  whether  the 
order  which  formed  the  subject 
matter  of  the  action  was  given  by 
A.  as  a  principal,  or  as  an  agent  for 
the  defendant.  A.  was  called  as  a 
witness  by  the  defendant,  and  he 
stated  that  he  gave  the  order  as 
principal.  He  was  then  asked  the 
following  question : — "  At  the  time 
of  your  bankruptcy,  how  was  tha 
balance  of  account  between  you  and 
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sistOTit  with  his  present  testimony  (a),  does  not  adverse 
distinctly  admit.that  he  has  made  such  statement,  ^*"®^- 
proof  may  be  given  that  he  did  in  feet  make  it  (b)  ; 


the  defendant?''  and  he  answered, 
**  The  balance  was  against  me  to  a 
considerable  amount/'  Held,  that 
this  was  admissible  evidence  (G^eriff A 
V.  Ckartier,  14  Law  J.,  N,  S.,  C.  P. 
84 ;  9  Jut.  69).  See  a  case  in 
which  an  action  for  wages,  a  state- 
ment by  the  plaintiff  that  the  claim 
which  formed  the  subject  matter  of 
the  action  had  been  referred,  and 
that  the  arbitrator  had  made  an 
award  against  him  was  received  on 
behalf  of  the  defendant  under  the 
issue  of  non  assumpsit  (Murray  v. 
Gregory,  19  Law  J.,  Ex.  355). 

(a)  Relevant  to  the  subject  mat- 
ter of  the  cause  and  inconsistent 
with  his  present  testimony.  Both 
things  must  concur.  See  preceding 
note.  In  an  action  upon  a  policy  of 
insurance,  as  for  a  total  loss,  the 
captain  having  abandoned  the  vessel, 
the  defence  was  that  there  had  not 
been  a  total  loss.  The  captain  was 
called  for  the  plaintiff,  and  was 
cross-examined  as  to  alleged  habits 
of  intoxication,  and  as  to  his  state 
at  the  time  of  the  abandonment.  A 
-witness  for  the  defendants  was  asked 
*'  whether,  from  what  he  saw  of  the 
captain's  habits  in  A.  before  the 
voyage,  he  could  form  any  judgment 
as  to  his  general  habits  of  sobriety 
or  intoxication?"  Held,  that  the 
question  was  admissible,  the  inquiry 
whether  the  captain  formed  a  correct 
judgment  under  the  circumstances 
being  relevant  to  the  issue  {Alcock 
Y.  Royal  Exchange  Assurance  {Cor- 
poration) j  13  Jur.  445;  18  Law  J., 
Q.  B.  121).  In  an  action  for  words 
spoken  or  written,  the  ordinary 
sense  of  those  words  is  to  be  taken 
as  to  the  meaning  of  the  speaker  or 


writer,  unless  something  be  shown 
to  have  taken  place  which  may  give  a 
pecuhar  character  to  the  expressions 
used.  In  the  absence  of  any  such 
evidence,  a  witness  cannot  be  asked 
the  question,  **What  did  you  un- 
derstand by  the  words  ?"  The  pro- 
per course  to  be  adopted  is,  first,  to 
lay  the  foundation  by  giving  such 
evidence,  and  then  the  question  be- 
comes admissible  (Davies  v.  Hartfyf 
3  Ex.  200). 

(d)  If,  on  cross-examination,  it  is 
proposed  to  ascertain  of  a  witness, 
whether  he  has  made  representations 
of  any  particular  nature,  immediately 
after  being  asked  if  he  made  any 
representation,  he  must  be  asked 
whether  he  made  the  representation 
by  parol,  or  in  writing  (Qween'*  Case, 
2  B.  &  B.  292).  See  next  clause  as 
to  statements  in  writing.  If  a  wit- 
ness, examined  in  chief  on  the  part 
of  the  plaintiff,  being  asked  whether 
he  remembered  a  quarrel  taking 
place  between  A.  and  B.,  answers 
that  he  has  heard  of  a  quarrel  be- 
tween them,  but  does  not  know  the 
cause  of  it,  and  such  witness  is  not 
asked  upon  his  cross-examination 
whether  he  has  or  has  not  made  a 
declaration  touching  the  cause  of 
the  quarrel,  the  counsel  for  the  de- 
fendant cannot,  in  order  to  prove 
such  witness's  knowledge  of  the 
cause  of  the  quarrel,  afterwards  ex- 
amine a  vdtness  to  prove  that  the 
other  witness  has  made  such  decla- 
ration to  him  touching  the  cause  of 
such  quarrel  {Queen's  Case,  2  B.  & 
B.  299).  So,  where  he  answers 
that  he  does  not  remember  it,  and 
such  witness  is  not  asked  on  his 
cross-examination  whether  he  has  or 
b3 
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GroMS- ex- 
amination 
as  to  pre- 
vious  state* 
rnents  in 
writing. 


but  before  such  proof  can  be  given,  the  ciroum- 
stances  of  the  supposed  statement,  sufficient  to 
designate  the  particular  occasion,  must  be  op- 
tioned to  the  witness  (a),  and  he  must  be  asked 
whether  or  not  he  has  made  such  statement. 

XXIY.  A  witness  may  be  cross-examined  as  to 
previous  statements  made  by  him  in  writing  (6), 
or  reduced  into  writing,  relative  to  the  subject  mat- 
ter of  the  cause  (c),  without  such  writing  being 
shown  to  him  (d)  ;  but  if  it  is  intended  to  contra- 


has  not  made  a  declaration  stated  in 
the  question  respecting  such  quarrel, 
the  counsel  for  the  defendant  can- 
not, in  order  to  prove  that  such 
witness  must  remember  the  quarrel, 
afterwards  examine  a  witness  to 
prove  that  the  other  witness  has 
made  such  a  declaration  (Id.), 
Where  a  witness  in  support  of  a 
prosecution  has  been  examined  in 
chief,  and  has  not  been  asked,  on 
cross-examination,  as  to  any  decla- 
ration made  by  him,  or  acts  done  by 
hii^,  to  procure  persons  corruptly 
^  ^ve  evidence  in  support  of  the 
prosecution,  it  is  not  competent  to 
the  accused  to  examine  witnesses  in 
his  defence  to  prove  such  declara- 
tions or  acts,  without  first  calling 
back  such  witness  examined  in  chief, 
to  be  examined  as  to  the  fact  whe- 
ther he  ever  made  such  declarations 
or  did  such  acts  {Queen* s  Ckise,  2  B. 
&  B.  311).  If  a  witness  is  called 
on  the  part  of  a  plaintiff  or  prose- 
cutor, and  gives  evidence  against 
the  defendant  or  accused;  and  if, 
after  cross-examination  of  such  wit- 
ness, the  defendant's  or  accused's 
counsel  discover  that  the  witness  so 
examined  has  corrupted  or  endea- 
voured to  corrupt  another  person  to 
give  false  testimony  in  such  cause, 
the  counsel  for  the  defendant  or 
accused  are  not  permitted  to  give 


evidence  of  such  corrupt  act  of  such 
witness,  without  calling  back  such 
witness  (lb.), 

(a)  In  an  action  against  a  com- 
pany for  work  done,  the  plaintiff 
having  proved  by  a  witness  that  tiie 
du'ectors  had  at  a  certain  meeting 
employed  him  to  do  the  work  in 
question;  he  was  asked,  in  cross- 
examination,  whether  the  chairman 
had  not  told  the  plaintiff  on  t^ 
occasion  that  whatever  he  did  most 
be  at  the  risk  of  himself  and  othos, 
and  that  the  company  could  not  pay 
him ;  which  he  having  denied,  and 
the  defendant  having  called  a  wit- 
ness to  contradict  him  in  that  re- 
spect, it  was  held,  that  the  fdamtiff 
might  give  evidence  in  reply,  to  re- 
but this  evidence  {Cope  ▼.  Tie 
Thames  Haven  Company  ^  12  Jar. 
923). 

{h)  See  note  (a)  to  s.  23,  p.  369. 

(c)  Vide  mprh,  notes  to  s*  23|  oa 
the  same  words. 

{d)  It  is  not  allowable,  on  eross- 
examination,  on  the  statement  of  t 
question  to  a  vntness,  to  represent 
the  contents  of  a  letter,  and  to  ask 
him  whether  he  wrote  a  letter  to 
any  person,  with  such  or  sinnlar 
contents,  without  having  first  shown 
the  witness  the  letter,  and  adoed 
him  whether  he  wrote  it  or  not 
{Queen' 8   Case,  2   B.   &  B.   286). 
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diet  such  witness  by  the  writing,  his  attention 
must,  before  such  contradictory  proof  can  be  given, 
be  called  to  those  parts  of  the  writing  which  are  to 
be  used  for  the  purpose  of  so  contradicting  him  : 
Provided  always,  that  it  shall  be  competent  for  the 
judge,  at  any  time  during  the  trial,  to  require  the 
production  of  the  writing  for  his  inspection,  and  he 
may  thereupon  make  such  use  of  it  for  the  pur- 
poses of  the  trial  as  he  shall  think  fit. 

XXV.  A  witness  in  any  cause  may  be  ques-  Proof  of 
tioned  as  to  whether  he  has  been  convicted  of  any  SJnviclaon 


Two  or  three  lines  of  a  letter  may 
be  exhibited  without  showing  him 
the  whole,  and  he  may  be  asked 
whether  he  wrote  the  part  shown 
him  or  not ;  but  if  he  deny  that  he 
wrote  such  part,  he  cannot  be  exa- 
mined as  to  the  general  contents  of 
the  letter  (/*.)•  I^»  ^^  cross-exa- 
mination, a  witness  admits  a  letter 
to  be  in  his  handwriting,  he  cannot 
be  questioned  by  counsel  whether 
statements  such  as  they  may  suggest 
are  contained  in  it,  but  the  whole  of 
the  letter  must  be  read  in  evidence 
(Ib^  B.  &  B.  288).  In  the  ordinary 
course  of  proceeding,  such  letter 
most  be  read  as  part  of  cross- exa- 
mining  counsel's  case ;  it  may,  how- 
ever, be  permitted  to  be  read  at  an 
earlier  period,  if  the  counsel  suggest 
that  he  wishes  to  have  the  letter 
immediately  read,  in  order  to  found 
certain  questions  upon  it,  consider- 
ing it,  however,  as  part  of  the  evi- 
dence of  counsel  proposing  such  a 
course,  and  subject  to  the  conse- 
quences thereof  {lb,).  A  witness 
cannot  be  asked  in  cross-examina- 
tioa  whether  he  did  not  write  a  cer- 
tam  letter  in  answer  to  another 
which  charged  him  with  an  offence 
without  such  other  letter  being  first 
produced  (its  nonproduction  being 


unexplained),  even  although  the  ob- 
ject of  the  cross-examination  was 
only  to  discredit  the  witness.  Con- 
firming The  Queen's  Case,  2  B.  &  B. 
286,  Williams,  J.,  dubitante.  Per 
Cresswell,  J. :  "  If  a  witness  be  asked, 
on  cross-examination,  whether  he 
has  been  convicted,  the  question,  if 
objected  to,  ought  to  be  rejected, 
unless  the  record  be  produced"  {Mac- 
donnell  v.  EvanSt  21  Law  J.,  C.  P. 
141).  A  witness  for  the  plaintiff 
having  stated  that  he  had  never 
heard  of  a  certain  agreement  in 
writing,  it  was  put  into  his  hands, 
and  he  was  then  asked  by  defend- 
ant's counsel  if  he  had  seen  any 
agreement  respecting  the  matter,  he 
replied,  "  Never,  before  I  came  into 
court."  Held,  that  the  defendant, 
if  he  wished  it  read,  must  put  it  in 
as  his  own  evidence  (Kei/s  v.  Har- 
Vfood,  15  Law  J.,  C.  P.  207).  In 
an  action  for  use  and  occupation, 
one  of  the  plaintiff's  witnesses,  on 
cross-examination,  said  that  he  had 
heard  from  the  plaintiff's  attorney 
that  there  was  an  agreement  in 
writing.  Held,  that  this  was  no 
evidence  of  the  existence  of  an 
agreement  so  as  to  render  its  pro- 
duction by  the  plaintiff  necessary 
{Watson  V.  King,  3  C.  B.  608). 
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of  a  witness  felony  or  misdemeanor  (a),   and,  upon  being  ao 
given?*        questioned,  if  be  eitber  denies  the  fact,  or  reftises 
to  answer,  it  sball  be  lawful  for  the  opposite  party 
to  prove  sueb  conviction;   and  a  certificate  con* 
taining  the  substance  and  effect  only  (omitting  the 
formal  part)  of  the  indictment  and  conviction  for 
such  offence,  purporting  to  be  signed  by  the  clerk 
of  the  court,  or  other  oflScer  having  the  custody  of 
the  records  of  the  court  where  the  offender  waa^ 
convicted,  or  by  the  deputy  of  such  clerk  or  officer 
(for  which  certificate  a  fee  of  five  shillings  and  no 
more  shall  be  demanded  or  taken),    shall,  upon 
proof  of  the  identity  of  the  person,  be  sufficient 
evidence  of  the  said  conviction,  without  proof  of 
the  signature  or  official  character  of  the  person 
appearing  to  have  signed  the  same. 
Attesting         XXVI.  It  shall  not  be  necessary  to  prove  by 
need^ot  be  t^©  attesting  witness  any  instrument  to  the  validity 
ce^\*?n  **r    ^^  ^hich  attestation  is  not  requisite  (h)  ;  and  such 
taL  cmm!"  instrument  may  be  proved  by  admission,  or  other- 
wise, as  if  there  had  been  no  attesting  witness 
thereto  (c). 


(a)  The  6  &  7  Vict.  c.  85  (see 
Appendix),  abolishes  incompetency 
from  infancy  or  interest,  and  it  was 
made  a  query  how  far  the  admissi- 
bility of  evidence  to  a  witness's  ere* 
dibility  was  affected  by  that  statute 
{Att,  Gen,  v.  Hitchcock,  11  Jur. 
470;  1  Exch.  91).  It  was  there 
held,  that  when  a  witness  had  been 
asked,  on  cross-examination,  whether 
he  had  not  said  the  prosecutors  had 
given  him  a  bribe  to  give  the  evi- 
dence he  had  given,  and  he  having 
denied  it,  evidence  was  inadmissible 
to  show  that  he  had  said  so.  See  as  to 
cross-examination  under  this  sec- 
tion, Berry  v.  Alderman,  1  C.  L. 
Rep.  466,  and  Feret  v.  HiU,  2  C.  L. 
Rep.  1366. 

[b)  Before  the  act,  if  there  was 
primd  facie  evidence  of  there  having 


been  an  attesting  witness,  he  most 
have  been  called,  or  his  absence  ac- 
counted for  (Cussons  v.  Skinner^  11 
Mee.  &  W.  161  >,  and  his  handwiit- 
ing  proved.  In  order  to  let  in  evi- 
dence of  the  handwriting  of  the 
attesting  witness,  proof  that  he 
went  abroad  a  year  ago  is  anffident 
(Davidson  v.  Carr,  2  D.  N.  S. 
1034). 

(e)  Before  the  act,  it  was  not 
necessary,  where  the  instrument 
was  proved  by  a  copy  as  secondary 
evidence,  to  call  the  attesting  wit- 
ness  to  the  original  {Poole  v.  Waren, 
8  A.  &  £.  582).  An  attorney  who, 
in  compliance  with  a  rule  of  court, 
attests  a  petition  in  insolvency,  was 
not  such  an  attesting  witness  as 
must  have  been  called  to  prove  tiie 
petition  {Bailey  v.  Bidwell,  13  Mee, 
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XXVn.  Comparison  of  a  disputed  writing  with  c^mpiuri^ 
any  writing  proved  to  the  satisfaction  of  the  judge  ^itfng. 
to  be  genuine  shall  be  permitted  to  be  made  by 
witnesses  (a)  ;  and  such  writings,  and  the  evidence 
of  witnesses  respectiug  the  same,  may  be  submitted 
to  the  court  and  jury  as  evidence  of  the  genuine- 
ness, or  otherwise,  oi  the  writing  in  dispute. 

Procedure  at  Nisi  Frius, — Stamps. 
XXTIII.  Upon  the  production  of  any  docu-  ProTision 
ment  as  evidence  at  the  trial  of  any  cause,  it  shall  dwit^Jts* 
be  the  duty  of  the  officer  of  the  court  whose  duty  «t  tJ»e  tnai. 
it  is  to  read  such  document  to  call  the  attention  of 
the  judge  to  any  omission  or  iusufficiency  of  the 
stamp  (6) ;   and  the  document,  if  unstamped,  or 


&  W.  73 ;  2  D.  &  L.  245) ;  aUter, 
as  to  wimess  to  schedule,  Streeter 
T.  Bartlett,  5  C.  B.  562 ;  as  to  sub- 
mission  to  arbitration  attested,  see 
Bemey  v.  Reed^  7  Q.  B.  79.  Where 
a  party  refuses  to  produce  a  deed  at 
the  trial,  and  a  copy  is  proved,  he 
cannot  exclude  it  by  producing  the 
original^  and  requiring  it  to  be 
proved  by  the  attesting  witness  {Ed- 
monds V.  ChalliSy  6  D.  &  L.  581). 
Aa  to  warrant  of  attorney,  Pocock 
V.  Pickering,  21  Law  J.,  Q.  B.  315. 
(a)  Before  the  act,  where  the 
handwriting  of  A.  B.  is  in  issue,  a 
paper  purporting  to  be  written  by 
A.  B.,  but  not  relative  to  the  issue 
in  the  cause,  cannot  be  put  into  the 
hands  of  witnesses  in  order  to  test 
their  verdict,  by  asking  them  whe- 
ther it  is  in  his  handwriting  {Grif- 
fiths v.  Ivory,  3  Per.  &  D.  179).  But 
in  a  recent  case  it  was  held  that  for 
the  purpose  of  proving  a  document 
in  which  a  word  is  spelt  in  a  particu- 
lair  manner  ex,  gr,  Titchbome  for 
Tichboome,  to  be  in  the  handwriting 
of  a  party,  other  documents  not  in 
e^ence  in  the  cause,  but  proved  to 


be  in  the  handwriting  of  the  party, 
and  in  which  the  word  is  similarly 
spelt,  are  admissible  in  evidence 
{Brookes  v.  Tichbome,  20  Law  J., 
Ex.  69). 

{b)  The  stamp  duties  imposed  by 
the  Gen.  Stamp  Act  55  Geo.  3,  c. 
184,  were  altered  by  13  &  14  Vict, 
c.  97,  16  &  17  Vict.  c.  59,  and  17 
&  18  Vict.  c.  83,  which  all  direct 
that  the  old  duties  shall  be  payable 
on  instruments  signed  or  executed  by 
any  party,  or  bearing  date  on  or 
before  the  day  on  which  the  new 
duties  take  effect.  The  new  duties 
under  13  &  14  Vict.  c.  97  commenc- 
ing on  the  11th  Oct.,  1850,  under 
the  16  &  1 7  Vict.  c.  59  on  the  11th 
Oct.,  1853,  under  the  17  &  18  Vict. 
c  83  on  the  11th  Oct.,  1854.  The 
principal  cases  as  to  the  stamp  duties 
as  thus  altered  are  given  in  a  separate 
note  (p.  377).  There  is  no  provision 
in  the  present  act  that  if  the  officer 
of  the  court  do  not  take  a  stamp 
objection,  neither  of  the  parties 
may,  and  of  course  nothing  can  pre- 
vent them  drawing  his  attention  to 
it.    On  the  other  hand  it  is  clearly 
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his  duty  to  take  the  objection  in 
every  instance,  so  that  it  seems  now 
scarcely  possible  to  escape  a  stamp 
objection,  and  the  necessary  con- 
sequencei  payment  of  duty  and 
penalty.  Before  the  act  the  officer 
of  the  court  could  take  cognizance 
of  the  want  of  a  stamp  {Hall  v. 
Slocombe,  9  D.  P.  C.  339).  The 
reception  of  a  document  on  the 
ground  of  want  of  stamp,  roust  have 
been  taken  before  it  was  put  in  and 
read,  and  even  where  the  counsel  on 
the  opposite  side  had  not  seen  it 
although  he  had  asked  for  it,  and  it 
was  put  in  without  his  noticing  it, 
in  consequence  of  the  judge  asting 
for  it,  the  court  refused  a  new  trial 
(FossY,  Wagner,  7  A.  &  E.  116,  n.). 
A  new  trial  may  still  be  had  for 
wrongful  refection  of  a  document  for 
want  of  a  stamp,  though  section  31 
provides  that  it  shall  not  be  for 
wrongful  reception  of  a  document  j 
only  of  course  under  such  circum- 
stances as  would  admit  of  such  an 
objection  from  one,  as  to  which  the 
following  cases  will  be  useful.  If  an 
unstamped  receipt  is  intended  to  be 
used  for  the  purpose  of  refreshing 
the  memory  of  a  witness,  that  inten* 
tion  should  be  expressly  stated, 
otherwise  a  new  trial  will  not  be 
granted  on  the  ground  of  its  rejection 
(Sordan  v.  Couton,  3  Jur.  102). 
When  a  plaintiff  closes  his  case  with- 
out its  appearing  that  there  is  any 
written  contract  relating  to  the  sub-* 
ject  matter  of  the  action,  the  defend* 
antf  if  he  means  to  set  up  such  a 
contract,  must  produce  it  properly 
stamped ;  and  it  makes  no  difference 
that  the  plaintiff  has  had  notice  to 
produce  it  {Magnay  v.  Knight,  2  Sc. 
N.  R.  64;  1  M.&G.944).  If  to  prove 
a  contract  a  paper  is  produced  bear- 
ing a  stamp  affixed  to  it  for  the  pur- 
poses of  the  action,  the  fact  that  the 
same   paper   has  upon  it  another 


agreement  which  has  been  carried 
into  effect,  and  to  which  the  stamp 
was  not  intended  to  apply,  does  not 
render    it    inadmissible    {Evan9   y. 
Pratt,  4  Sc.  N.  R.  378 ;  1  D.  N.  S. 
505  ;  3  M.  &  6.  759).     The  temns 
of  a  contract  in  writing  may  some- 
times be  proved  by  ^axol(  Howard  y. 
Smith,  3  M.  ik  G.  254 ;  Trewhitt  v. 
Lambert,  10  A.  &  E.   470).     And 
where,  on  the  nonproduction  of  an 
instrument  after  notice  to  produce, 
the  opposite  party  proves   a  copy 
compared  with  the  original,  it  may 
be  put  in  without  stamp,  as  it  is  only 
used  in  point  of  law  to  refresh  the 
witness's  recollection  as  to  the  con- 
tents of  the  original  {Braythwayte  v. 
Hitchcock,  10  Mee.  &  W.  494 ;   2 
D.  N.  S.  444) ;  for  there  are  no  degpreet 
of  secondary  evidence  {Doe  d.  Gil- 
bert V.  Ro88,  7  Mee.  &  W.  102). 
When  an  instrument  is  primd  facie 
within  the  Stamp  Act,  it  is  for  the 
party  tendering  it  to  bring  it  within 
an  exception  {Chanter  v.  Dickenson, 
2  D.  N.  S.  838;  6  Sc.  N.  R.  182). 
But  the  onut  of  shovring  that  an 
instrument  otherwise  reg^iQar  has  not 
been  duly  stamped,  lies  on  the  party 
impeaching  it   {Doe    d.    Fryer  v. 
Coomhea,  3  Q.  B.  687  ;  S.  P.,  Wilson 
V.  Smith,  12  Mee,  &  W.  401 ;  1 D. 

6  L.  663).  Query  as  to  pleading  a 
stamp  objection  if  it  make  the  instru- 
ment roid  {Bradby  v.  Bardtley,  3 
D.  &  L.  476  ;  14  Mee.  &  W.  873). 
An  unstamped  bill  is  receivable  to 
show  that  it  is  not  an  available  secu- 
rity, and  so  to  rebut  an  inference 
drawn  from  an  account,  that  a  debt  has 
been  satisfied  by  it  {Smart  v.  Noket^ 

7  ScN.  R.  786;  6  M.  &  G.  911) 
So  a  memorandum  by  tenant  on 
withdrawal  of  a  distress  is  admissible 
without  a  stamp,  to  prove  tenancy 
(ma  V.  Ramm,  5  M.  &  G.  789). 
But  a  cancelled  bill  of  sale  is  not 
admissible,  and  an  unstamped  docu- 
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not  sufficiently  stamped  (a),  shall  not  be  received 
in  evidence  nntil  the  whole  or  (as  the  case  may  be) 


ment  is  admissible  to  show  fraud 
(Holmes  v.  Smithy  159;  Ray  v. 
Gompertz,  9  Q.  B.  824) ;  to  prove 
bona  fides  on  a  new  sale  (  WilHams 
V.  Grey,  10  Mee.  &  W.  296).  A  bill 
of  parcels  delivered  by  plaintiff,  bav. 
ing  on  the  foot  of  it  a  receipt,  is 
admissible  unstamped,  to  prove  that 
the  goods  were  sold  to  a  thurd  party 
{MiUer  v.  Dent,  10  Q.  B.  846). 
Where  a  document  has  several  ob- 
jects, some  of  which  are  cancelling, 
the  stamp  duty  is  to  to  be  measured 
by  the  principsd  one  (  Walker  v.  GHes, 
18  Law  J.,  C.  P.  323).  When  it  has 
a  double  object,  and  has  an  unappro- 
priated stamp  on  it  large  euough  for 
it  in  either  sense,  it  is  admissible 
when  offered  to  establish  one  of  its 
objects  {lb,).  As  to  several  interests 
conveyed  by  one  deed  to  the  same 
party,  requiring  only  one  stamp,  see 
WeOs  V.  Bridge,  18  Law  J.,  Ex. 
384;  4  Ex.  193.  Upon  the  defend- 
ant's  refusal,  after  notice,  to  produce 
at  the  trial  the  original  of  an  agree- 
ment on  which  the  plaintiff  relied,  a 
witness  for  the  plaintiff  produced  an 
unstamped  copy ;  but,  on  his  cross- 
examination,  he  stated  that  the 
original  was  not  stamped  at  the  time 
it  was  executed  and  acted  upon,  and 
it  appeared  that  the  plaintiff's  attor- 
ney  had  had  inspection  of  the  original 
shortly  before  the  action.  Held, 
that  the  presumption  of  the  docu- 
ment being  regularly  stamped,  which 
would  have  arisen  from  the  defend- 
ant's refrisal  to  produce  it,  being  thus 
rebutted,  the  copy  was  properly  re- 
jected (Crowther  v.  Solomons,  6  C.  B. 
758).  Where  a  paper  purports  to 
be  a  receipt,  and  as  such,  requires  a 
stamp,  but  also  purports  to  be  an 
agreed  statement  of  accounts,  which 


does  not  require  a  stamp,  it  may  be 
given  in  evidence  to  show  the  agreed 
state  of  accounts  only,  though  it  has 
not  been  previously  stamped  {Mathe» 
Sony.  Ross,  2  H.  L.  Ca.  286;  13 
Jur.  307).  Its  admissibility  under 
such  circumstances  is  restricted  to 
this  extent,  so  far  as  it  relates  simply 
to  proving  the  statement  of  accounts, 
and  is  not  produced  for  the  purpose 
of  proving  the  receipt  of  money.  It 
cannot  be  used  for  the  purpose  of 
proving  the  receipt  of  money  in  any 
way  {lb.).  If  a  document  which  is 
unstamped,  but  requires  a  stamp,  is 
offered  in  evidence,  and  if  stamped, 
would  be  evidence  to  establish  any 
point  litigated  between  the  parties, 
it  cannot  be  received.  If  it  would 
be  of  no  benefit  stamped,  it  may, 
though  unstamped,  be  received  in 
evidence  {lb,).  In  an  action  for  work 
and  labour,  there  was  tendered  in 
evidence  a  paper  containing  a  state- 
ment of  accounts,  which  declared  a 
balance  of  68/.  9«.  Ad,,  and  at  the  end 
was  an  acknowledgment  of  the  pay- 
ment  of  that  sum.  In  an  action  for 
work  and  labour,  this  paper  was 
offered  in  evidence  by  the  defendant, 
not  for  the  purpose  of  proving  that  the 
sum  of  68/.  9«.  4rf.  had  been  paid,  for 
that  was  not  in  contest  between  the 
parties,  but  in  order  to  show  what 
was  the  admitted  state  of  accounts 
at  a  particular  time.  Held  (revers- 
ing an  interlocutor  of  the  court  of 
session),  that  it  was  admissible  for 
that  purpose  {lb,), 

{a)  By  the  13  &  14  Vict.  c.  97, 
s.  14  (amended  by  17  &  18  Vict, 
c.  83,  8.  17),  any  instrument  maybe 
impressed  by  the  commissioners  with 
a  stamp,  to  denote  that  the  full  duty 
has  been  paid ;  and  such  instrument 
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the  deficiency  of  the  stamp  duty,  and  the  penalty 
required  by  statute  (a),  together  with  the  addi- 
tional penalty  of  one  pound,  shall  have  been 
paid  (6). 


is  to  be  deemed  duly  stamped.  By 
the  16  &  17  Vict.  c.  59,  s.  13,  there 
is  a  power  given  to  the  commissioners 
to  affix  a  stamp  denoting  that  an  in- 
strument is  not  liable  to  stamp  duty ; 
and  such  instrument  is  to  be  deemed 
not  liable  to  duty. 

(a)  By  the  13  &  14  Vict.  c.  97, 
8.  12,  the  penalty  is  10/.,  and  if  that 
is  less  than  the  duty,  interest  then 
not  exceeding  the  amount  of  the 
duty. 

{b)  The  13  &  14  Vict.  c.  97,  s. 
12,  provides  that  where  any  instru- 
ment liable  to  stamp  duty  shall  be 
signed  or  executed  by  any  person 
before  it  is  duly  stamped,  there  shall 
be  paid  the  whole  or  the  deficiency 
of  the  stamp  duty  payable  in  respect 
of  it,  and  also  by  way  of  penalty  (and 
in  Ueu  of  any  former  penalty)  the 
sum  of  10/. ;  and  where  the  whole 
duty  or  deficiency  shall  exceed  that 
sum,  there  shall  be  paid  by  way  of 
penalty,  in  addition  to  that  sum, 
interest  on  the  duty  or  deficiency  at 
5/.  per  cent,  from  the  date  or  first 
signing  or  executing  of  the  instru- 
ment ;  provided  that  if  the  interest 
exceed  the  duty  or  deficiency  there 
shall  only  be  paid  in  addition  to  the 
sum  of  lO/.and  the  duty  or  deficiency, 
a  sum  in  lieu  of  such  interest  equal 
to  the  duty  or  deficiency ;  and  the 
commissioners  are  to  stamp  the  in- 
strument on  payment  of  such  duty  or 
deficiency  and  penalty  with  a  stamp 
denoting  payment  of  such  duty  or 
deficiency,  and  also  with  a  stamp 
(i.  e.f  a  separate  stamp)  denoting  the 
paymentof  a  penalty.  Provided  that 
where  it  shall  appear  to  the  com- 


missioners that  the  instrument  has 
not  been  duly  stamped  by  inadvert- 
ency or  necessity,  and  without  design 
to  evade  or  delay  payment  of  duty  if 
it  be  within  twelve  calendar  months 
after  the  first  signing  or  executing 
of  it  by  any  person  brought  to  them 
to  be  stamped  and  the  duty  be  paid, 
they  may  remit  the  whole  or  part  of 
the  penalty,  and  cause  the  instrument 
to  be  duly  stamped  upon  payment  of 
the  whole  or  the  deficiency  of  the 
duty,  with  or  without  any  portion  of 
the  penalty,  and  thereupon  it   shall 
be  rated  and  available,  unless  the 
stamping  of  it  after  signing  is  .ex- 
pressly prohibited.    There  is,  there- 
fore, a  class  of  cases  in  which  no 
**  penalty"  is  **  required  by  the  sta- 
tute** to  be  paid;  and  in  which, 
therefore,  none  need  be  paid  under 
the  present  section.     So  by  sect. 
13  of  the  same  statute,  it  is  provided 
that  instruments  executed  or  signed 
by  any  party  thereto  out  of  the 
united     kingdom      may    be    duly 
stamped,  on  payment  of  the  proper 
stamp  duty  payable  thereon,  without 
payment  of  any  additional  duty  or 
penalty,  provided  it  be  brought  to 
the  commissioners  to  be  stamped 
within  two  months  from  the  time 
when  it  has  been  renewed  in  the 
united  kingdom.    Section  14  autho- 
rizes the  commissioners  to  afifix  a 
stamp  which  shall  be  deemed    to 
denote  that  the  full  amount  of  duty 
with    which    such   instrument    is 
chargeable  has  been  paid,  and  every 
instrument  on  which  it  shall  be  im- 
pressed shall  be  deemed  to  have 
been  duly  stamped,  and  shall  be 
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XXIX.  Such  oflScer  of  the  court  shall,  upon  Officer  of 
payment  to  him  of  the  whole  or  (as  the  case  may  JSj^,^J^ 
be)  of  the  deficiency  of  the  stamp  (iuty(a)  payable  ^^^^^I'JJ^ 


receivable  in  evidence ;  except  that 
such  stamp  shall  not  be  impressed 
on  any  instrument  chargeable  with 
ad  valorem  duty  under  l^ead  of  bond 
or  mortgage  or  schedules  to  that  act 
where  it  is  made  a  security  for  pay- 
ment, transfer,  or  re-transfer  of 
money  or  stock  without  any  limit  as 
to  .the  amount  thereof;  or  to  any 
probate  of  a  will  or  letter  of  admin- 
istration ;  or  to  any  instrument  after 
the  signing  or  execution  thereof,  the 
stamping  of  which  after  signing  or 
execution  is  expressly  prohibited  by 
any  law  in  force.  In  the  absence  of 
appeal,  as  provided  by  section  15,  the 
commissioners'  decision  is  found  as 
it  is  under  the  16  &  17  Vict.  c.  59, 
8.  13,  in  adjudging  instruments  not 
liable  to  duty ;  subject  to  the  same 
appeal  to  the  Court  of  Exchequer. 
The  next  clause  of  the  present  act 
provides  that  the  judge  at  the  trial 
is  to  determine  the  duty  to  be  pay- 
able ;  but  he  would  be  bound  by  the 
decision  of  the  commissioners,  as  in- 
dicated by  the  denoting  stamp,  or  by 
that  of  the  Court  of  Exchequer  on 
appeal.  If  the  commissioners  had 
not  been  applied  to,  the  judge  would 
decide  on  his  own  judgment ;  so  if 
they  have,  and  an  appeal  has  been  or 
may  be  brought,  and  has  not  been 
determined ;  and  section  31  provides 
that  no  new  trial  shall  be  granted  by 
reason  of  the  judge  wrongly  ruling 
a  stamp  to  be  needless  or  to  be  suf- 
ficient ;  but  not  that  it  shall  be  no 
ground  of  new  trial  that  he  wrongly 
decides  the  stamp  to  be  required  or 
insufficient. 

(a)  As  to  document  admissible 
without  a  stamp  being  only  some 
evidence  of  it,  or  admission  of  an 


evident  contract,  De  Porquet  v. 
Page,  20  Law  J.,  Q.  B.  28.  As  to 
a  proposal  binding  only  by  subse- 
quent matter,  Clay  v.  Crofts,  20  Law 
J.,  Ex.  361 ;  Hegarty  v.  Milne,  2  C. 
L.  Rep.  779.  As  to  agreement  (to 
pay  interest  on  bill)  not  of  value  of 
20/.,  the  interest  not  amounting 
thereto,  Semple  v.  Steiman,  22  Ijaw 
J.,  Ex.  224.  And  see  Lediard  v. 
Gale,  19  Law  J.,  Ex.  160.  As  to 
document  on  agreement  and  not  a 
receipt,  Van  Dedalzen  v.  Swann,  20 
Law  J.,  Ex.  50.  Letter  of  aUot- 
ment  not  on  agreement,  Willey  v. 
Parratt,  18  Law  J.,  Ex.  82.  As  to 
agreement  relating  to  sale  of  goods; 
Chatfield  v.  Cox,  21  Law  J.,  Q.  B. 
229.  As  to  memorandum  upon 
agreement,  not  inoorporating  it  as  to 
number  of  words.  Fishmongers^ 
Company  v.  Dimsdale,  22  Law  J., 
C.  P.  44.  As  to  authority  to  under- 
taking not  an  agreement,  Fiskwick 
V.  Milner,  19  Law  J.,  Ex.  153.  As 
to  a  document  neither  an  agreement 
nor  a  note,  Hyne  v.  Dewdney,  21 
Law  J.,  Q.  B.  278.  As  to  order  or 
licence  to  pay,  amounting  not  to  a 
bill  but  to  an  assignment  in  equity, 
see  Diplock  v.  Hammond,  2  Eq.  Rep. 
738.  As  to  what  is  a  promissory 
note,  and  not  a  bill,  Peto  v.  Rey^ 
nolds,  2  C.  L.  Rep.  491.  A.8  to 
bond  to  secure  principal  and  pre- 
miums of  insurance  (stamp  on  prin* 
ctpo/ sufficient).  Providential  Asso-> 
ciation  v.  Curzon,  22  Law  J.,  Ex. 
85.  As  to  mortgage  duty,  held  suf« 
ficient  for  the  amount  which  it  will 
cover,  Morgan  v.  Pike,  2  C.  L.  Rep. 
609  As  to  assignment  of  property 
by  way  of  indemnity  to  a  surety 
(held  on  security  for  money  to  be  ad« 
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upon  OP  in  respect  of  such  document,  and  of  the 
penalty  required  by  statute,  and  of  the  additional 
penalty  of  one  pound,  give  a  receipt  for  the  amount 
of  the  duty  or  deficiency  which  the  judge  shall  de- 
termine to  be  payable  (a),  and  abo  of  the  penalty, 
and  thereupon  such  document  shall  be  admissible 
in  CTidence,  saving  all  just  exceptions  on  other 
grounds;  and  an  entry  of  the  fact  of  such  pay- 
ment and  of  the  amoimt  thereof  shall  be  made  in  a 
book  kept  by  such  o£&cer ;  and  such  officer  shall, 
at  the  end  of  each  sittings  or  assizes  (aa  the  ease 
may  be),  duly  make  a  return  to  the  Commissioners 
of  the  Mana  Eevenue  of  the  moneys,  if  any,  which 
he  has  so  received  by  way  of  duty  or  pensity,  dis- 
tinguishing between  such  moneys,  and  stating  the 
name  of  the  cause  and  of  the  parties  from  whom 


vancedy  and  to  require  ad  valorem 
stamp  at  such),  Canning  v.  Baper, 
22  Law  J.,  Q.  B.  87.  As  to  stamp 
being  limited  by  amount  of  original 
debts  secured,  Laurence  v.  Boston, 

21  Law  J.,  Ex.  49.  As  to  bond  to 
replace  stock,  Blair  v.  Ormonde  19 
Law  J.,  Q.  B.  228.  As  to  convey- 
ance by  several  grantors  of  same 
subject  matter  to  several  parties,  a 
single  stamp  sufficient,  Doe  d.  Croft 
V.  Tidbury,  2  C.  L.  Rep.  347.  As 
to  deed  of  partition,  not  requiring 
stamp  on  sale^  Henntker  v.  Hennikert 

22  Law  J.,  Q.  B.  94.  As  to  con- 
veyance of  estate,  subject  to  mort- 
gage (duty  to  be  estimated  subject 
thereto,  unless  there  is  a  stipulation 
to  pay  it  off),  Chandos  v.  CommiS' 
sionera  of  Revenue ,  20  Law  J.,  Ex. 
209.  As  to  lease  or  conveyance, 
Attorney-  General  v.  Broum,  1 8  Law 
J.,  Ex.  336.  Securities  given  to 
building  societies  exempt.  Walker  v. 
Giles,  18  Law  J.,  C.  P.  323.  As  to 
receipt,  Livingston  v.  Whiting,  19 
Law  J.,  Q.  B.  528 ;  Levy  v.  Alex» 
ander,  ib.  Ex.  113.    See  the  latest 


case  as  to  settlement  of  policy  of  life 
insurance  (not  liable  to  €id  valorem 
duty,  but  to  simple  deed  stamp), 
Sanville  v.  Commissioners  qf  Inkmi 
Revenue,  2  C.  L.  ICep.  1244. 

(a)  All  questions  relative  to  the 
admissibility  of  evidence,  and  all 
preliminary  matters  of  fact,  are  to 
be  determined  by  the  judge,  not  by 
the  jury;  and  if  evidence  be  tendered 
to  show  that  evidence  primd  fade 
admissible,  ought  to  be  rejected,  it  is 
the  duty  of  the  judge  to  receive  the 
evidence  so  tendered,  and  decide 
upon  it  himself;  and  therefore,  where, 
in  an  action  on  an  instrument  pur- 
porting to  be  a  foreign  bill  of  ex* 
change,  and  stamped  accordingly,  it 
was  proposed  on  the  part  of  the  de- 
fendant to  show  that  it  was  in 
reality  an  inland  bill,  and  therefore 
improperly  stamped :  held,  that  the 
judge  ought  to  have  received  the 
evidence,  and  decided  for  himself 
whether  the  bill  was  a  foreign^  or  ao 
inland  bill  {Bartlett  v.  SnUth,  11 
Mee.  &  W.  483 ;  12  Law  J.,  N.  S. 
287  ;  7  Jur.  448,  Ex). 
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he  received  such  moneys,  and  the  date,  if  any,  and 
description  of  the  document  for  the  purpose  of 
identifying  the  same ;  and  he  shall  pay  over  the 
said  moneys  to  the  Eeceiver  General  of  the  inland 
revenue,  or  to  such  person  as  the  said  commis- 
sioners shall  appoint  or  authorize  to  receive  the 
game ;  and  in  case  such  officer  shall  neglect  or  re- 
fuse to  famish  such  account,  or  to  pay  over  any  of 
the  moneys  so  received  by  him  as  aforesaid,  he 
shall  be  liable  to  be  proceeded  against  in  the  man- 
ner directed  by  the  eighth  section  of  an  act  passed 
in  the  session  of  parliament  holden  in  the  thir- 
teenth and  fourteenth  years  of  the  reign  of  her 
present  majesty,  intituled  "An  Act  to  repeal  cer-  i3&)4Vict. 
tain  Stamp  Duties,  and  to  grant  others  in  lieu  ®*  ^  * 
thereof,  and  to  amend  the  Laws  relating  to  the 
Stamp  Duties  "(a);  and  the  said  commissioners 
shall,  upon  request,  and  production  of  the  receipt 
hereinbefore  mentioned,  cause  such  documents  to 
be  stamped  with  the  proper  stamp  or  stSmps  in 
respect  of  the  sums  so  paid  as  aforesaid :  Provided 
always,  that  the  aforesaid  enactment  shall  not  ex- 
tend to  any  document  which  cannot  now  be  stamped 
after  the  execution  thereof  on  payment  of  the  duty 
and  a  penalty. 

XXX.  No  document  made  or  required  under  Nodocn- 
the  provisions  of  this  act  shall  be  liable  to  any  Sffi^ttcf' 

stamp  duty.  require  a  stamp. 

XXXI.  No  new  trial  shall  be  granted  by  reason  No  new  trial 
of  the  ruling  of  any  judge  that  the  stamp  upon  any  to'stamp^** 
document  is  sufficient,  or  that  the  document  does 

not  require  a  stamp  (b) . 

Error  on  Special  Case. 

XXXII.  Error  may  be  brought  upon  a  judg-  Error  may 
ment  upon  a  special  case  in  the  same  manner  as  ^  brought 

(a)  Vide  suprh^  sect.  28,  and  ground  that  it  requires  a  stamp, 
note(rf).  when   it    does   notf  and  sect.   29 

(b)  New  trial  may  still  be  had  for  (which  is  only  enabling)  is  not  re- 
rejection    of  a  document,  on  the    sorted  to. 
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on  a  special  upon  a  judgment  upon  a  special  verdict,  unless  the 
*^****  parties  agree  to  the  contrary  (a) ;   and  the  pro- 

ceedings for  bringing  a  special  case  before  the 
Court  of  Error  shall,  as  nearly  as  may  be,  be  the 
same  as  in  the  case  of  a  special  verdict ;  and  the 
Court  of  Error  shall  either  affirm  the  judgment  or 
give  the  same  judgment  as  ought  to  have  been 
given  in  the  court  in  which  it  was  originally  de- 
cided, the  said  Court  of  Error  being  required  to 
draw  any  inferences  of  fact  from  the  facts  stated 
in  such  special  case  which  the  court  where  it  was 
originally  decided  ought  to  have  drawn. 


Gfoiuidsto 
be  stated  in 
role  nisi 
for  new 
trial. 

tf  rale  nisi 
refosed. 


Appeals  as  to  New  Trials, 

XXXIII.  In  every  rule  nisi  for  a  new  trial  or 
to  enter  a  verdict  or  nonsuit  (h),  the  grounds  upon 
which  such  rule  shall  have  been  granted  shall  be 
shortly  stated  therein. 

XXXIV.  In  all  cases  of  rules  to  enter  a  verdict 
or  nonsuit  upon  a  point  reserved  at  the  trial  (c),  if 


(a)  Note,  Common  Law  Procedure 
Act  of  1852,  sect.  46.  Sect.  103 
applies  this  clause  to  the  County 
Court  Act,  13  &  14  Vict.  c.  61,  s. 
13,  as  to  a  case  on  appeal  in  the 
County  Court.  See  instances  of 
such  cases.  Crisp  v.  York  Railway 
Company,  2  N.  C.  L.  Rep.  1357 ; 
Walker  y.  North  Midland  Rail- 
way Company,  ib,  573. 

(b)  QiuBre,  whether  there  can  be 
a  new  trial  where  defendant  has  a 
verdict  on  ttoo  issues  each  going  to 
the  whole ;  and  only  on  one,  is  it  un- 
satisfactory {Baxter  v.  Nurse,  6  M. 
&  6. 935).  Where  a  nonsuit  only  is 
moved  for,  the  court  will  not  grant 
a  new  trial  (Wilkins  v.  Bromhead, 
6  M.  &  G.  963).  New  trial  cannot 
be  granted  as  to  one  defendant,  when 
another  has  a  verdict  {Doe  d.  Dud- 
gerre  v.  Martin,  13  Mee.  &  W.  811 ; 
2  D.  &  L.  678). 


(c)  As  leave  to  enter  a  nonsuit, 
which  can  only  be  by  leave  so  re- 
ceived ;  see  Minchin  v.  Clements,  1 
B.  &  Aid.  252  ;  Ricketts'V.  Burman, 
4  D.  P.  C.  478  ;  though  the  court 
may  therein  go  into  the  whole  case 
(Doe  V.  Dodd,  2  N.  &  M.  838),  and 
grant  a  new  trial  {Doe  d.  Wyatt  f. 
Staf,  5  B.  N.  C.  424).  So  as  to 
setting  aside  a  nonsuit,  and  enteriog 
a  verdict  for  plaintiff  {TVeaekewi, 
Hinton,  4  B.  &  A.  413).  It  is 
questionable  how  far  the  court  will 
allow  a  point  of  law  to  be  raised  tt 
all,  neither  taken  at  the  trial,  nor 
arising  on  a  direction  of  the  judge 
(Ritchie  v.  Bousfield,  7  Taunt.  309). 
It  should  seem  that  if  the  point  be 
strictissimi  Juris,  as  an  objection  to 
a  warrant  in  an  action  against 
magistrates- who  obtained  a  verdict 
{Penprase  v.  Johns,  2  N.  &  M.  376) : 
as  regards  admissibility  of  evideac^i 
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the  rule  to  show  cause  be  refused  or  granted  and  party  may 
then  discharged  or  made  absolute,  the  party  de-  *pp**^- 
cided  against  may  appeal. 

XXXV.  In  all  cases  of  motions  for  a  new  trial  Appeal 
upon  the  ground  that  the  judge  has  not  ruled  ac-  SEShaSed 
cording  to  law  (a),  if  the  rule  to  show  cause  be  <>'  abso&te. 


the  objection  must  be  taken  at  the 
time  (Jacobs  y,Latour,  5  Bing.  131), 
and  if  to  the  applicability  of  the 
evidence  upon  the  summing  up 
{Abbott  V.  Parsons,  7  Bing.  563). 
If  the  objection  is  to  the  admissi- 
bility  of  evidence,  the  judge  should 
be  requested  at  the  time  to  reject  it 
{Blewitt  V.  Treganning,  1  H.  &  W. 
432).  If  a  plaintiff  acquiesces  in 
a  ruling  at  the  trial  and  elects  to  be 
nonsuited,  or  to  let  the  defendant 
take  a  verdict  without  going  into  the 
evidence,  he  cannot  have  a  new  trial 
{Butler  V.  Dorant,  3  Taunt.  229; 
Robinson  v.  Cork,  6  Taunt.  336; 
Elsworthy  v.  Bird,  M'Clel.  69). 
And  generally,  if  it  be  desired  that 
the  judge  should  leave  the  question 
to  the  jury,  he  should  be  asked  to  do 
so  at  the  trial  (S.  C,  Reevs  v.  Bird, 
1  C.  M.  &  R.  31  ;  Robinson  v. 
Gkadon,  2  Sc.  29;  2  B.  N.  R.  156, 
S.  P. ;  Vacher  v.  Cocks,  1  B.  &  Ad. 
145).  If  evidence  be  offered,  and 
rightly  rejected  on  one  ground,  it  is 
no  ground  for  a  new  trial  tliat  it 
miffht  have  been  rightly  tendered  on 
another  {Rea^  v.  Grant,  5  B.  &  Ad. 
1081 ;  S.  P.,  Dorden  v.  Cowton,  3 
Jur.  1027).  So  a  party  objecting  to 
the  production  of  a  copy  on  account 
of  the  search  not  having  been  made 
for  the  original,  must  make  the 
objection  on  that  ground  distinctly 
at  the  time  it  is  put  in  (  Williams  v. 
WUeox,  8  A.  &  E.  314).  But 
where  a  number  of  facts  which 
singly  may  be  ambiguous,  amount 
collectively  to  unequivocal  proof  of  a 


fact,  the  judge  is  not  bound  to 
submit  them  formally  to  the  jury, 
unless  desired  so  to  do  (Reeve  v. 
Bird,  1  C.  M.  &  R.  31).  Nor  is  it 
a  ground  of  new  trial  that  the  judge 
omits  specially  to  leave  to  a  jury  a 
point  taken  on  the  facts,  if  the 
whole  case  is  substantially,  (so  far  as 
it  is  for  them)  left  to  them  (Robin- 
son V.  Gleadon,  2  Sc.  250;  2  B.  N. 
R.  156).  And  as  on  the  one  hand  it 
is  no  misdirection  for  a  judge  to 
express  a  strong  opinion  on  the 
evidence  if  the  whole  is  left  to  them, 
where  it  is  one  peculiarly  for  them 
(Belcher  v.  Prettie,  4  M.  &  Sc.  295 ; 
10  Bing.  408).  So  on  the  other 
hand,  if  the  verdict  be  in  such  a  case 
on  the  facts  against  the  opinion  of 
the  judge,  the  court  will  not  ordi- 
narily grant  a  new  trial,  unless  it 
clearly  appears  that  the  verdict  was 
founded  on  an  error  in  law  (Green  v. 
Speakman,  8  Moore,  339).  And  see 
Soiaste  V.  MelviUe,  7  B.  &  C.  430. 

(a)  If  the  plaintiff  acquiesce  in 
the  ruling  at  the  trial,  and  allows 
the  defendant  to  take  a  verdict 
without  going  into  his  case,  the 
plaintiff  cannot  afterwards  have  a 
new  trial  for  misdirection  (Robinson 
V.  Cooke,  6  Taunt.  336).  So  if  he 
voluntarily  elect  to  be  nonsuited  on 
the  judge  ruling  a  point  against  him 
(Butler  V.  Dorant,  3  Taunt.  229 ;  S. 
P.,  Elsworthy  v.  Bird,  M'Clel.  69; 
Austin  V.  Evans,  2  M.  &  G.  430). 
If  the  judge  direct  the  jury  that  if 
they  come  to  either  of  two  conclu- 
sions he  points  out,  they  must  find 
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refused,  or  if  granted  be  then  discharged  or  made 
absolute,  the  partjr  decided  against  may  appeal. 


against  the  plaintiff,  and  he  elect  to 
be  nonsuited,  he  cannot  have  a  new 
trial  if  the  judge  were  right  in 
either  of  these  points  (Vaeher  v. 
Cocks,  1  B.  &  Ad.  145).  It  appears 
discretionary  in  the  court  to  grant  a 
new  trial  for  misdirection,  if  the 
verdict  were  what  it  onght  to  have 
been  {Newctutle  v.  Broxtowe,  4  B. 
&  Ad.  273 ;  Wilkes  v.  OuUerbwk, 

2  Bing.  483).  As  to  what  is 
**  matter  of  law**  or  fact,  vide  ante, 
sect.  1.  As  to  the  rejection  or 
admission  of  evidence,  neither  the 
one  nor  the  other  is  necessarily  a 
ground  for  a  new  trial  if  the  court 
can  see  that  the  verdict  might  rightly 
be  what  it  was  (Doe  d.  Teynham  v. 
Tyler,  6  Bing.  561 ;  Alexander  v. 
Barker,  2  C.  &  J.  133)  ;  or  that  an 
opposite  verdict  would  be  wrong  (De 
Jtutzen  V.  Farr,  5  N.  &  M.  617; 
Wright  v.  Doe  d.  Tatham,  1  k,  9l 
E.  313;  S.  P.,  Doe  d.  Welsh  v. 
Lang/ield,  16  Mee.  &  W.  497).  So 
if  an  amendment  which  only  in- 
creases the  burden  of  proof  of  the 
party  applying  for  it  {Evans  v.  Fryer, 

3  Jur.  998).  So  if  a  party  decline  to 
amend,  in  consequence  of  the  strong 
opinion  expressed  by  the  judge 
against  him  (Lewis  v.  Beale,  20  Law 
J.,  C.  P.  134).  Although  the  mere 
expression  of  an  opinion  by  the 
judge  on  the  evidence,  however 
strong,  is  not  a  ground  for  new  trial 
if  he  leave  it  to  the  jury  (Belcher  v. 
Prittie,  4  M.  &  Sc.  295 ;  10  Bing. 
408).  It  is  and  was  objection  to 
leave  a  question  to  them  when  there 
is  no  evidence  upon  it.  See  David- 
son V.  Stanley,  3  Sc.  N.  R.  492;  M. 
&  G.  721  (et  vide  ante,  sect.  1). 
As  if  upon  pleas-  of  prescription, 
there  is  no  evidence  when  the  user 


began  (Blewett  v.  Tregannmg,  1  H. 
&  W.  432).  So  as  to  evidence  of 
publication  {Cook  v.  Wood,  6  Bing. 
409 ;  Mayne  v.  Fletcher,  9  B.  &  C. 
382).  Or  authority  {Dyer  v.  Pearsom, 
3  B.  &  C.  38 ;  Firth  v.  Tlkruth,  8 

B.  &  C.  387 ;  2  M.  &  R.  359).  And 
see  cases  cited  supra,  upon  this  point. 
Whether  facts  amount  to  fraud  (or 
malice)  is  a  question  of  law  for  the 
judge;  whether  they  are  proved  is 
for  the  jury  (Murray  v.  Manm,  17 
Law  J.,  Ex.  261).  See  recent  cases 
of  rulings  held  right  or  wrong,  on 
the  ground  that  there  was  some  or 
no  evidence  for  a  jury.  As  to  dis^ 
honour  of  a  bill,  Weeton  v.  Hodd,  8 
N.  C.  B.  Rep.  848.  As  to  contract 
of  railway  carriers,  SUm  v.  Gre&t 
Western  Railway  Conqtany,  ib,  868. 
As  to  warranty,  Hopkins  v.  Tkn- 
queray,  ib,  846.  And  see,  as  t« 
what  is  for  the  jury,  Giies  v.  Taf 
Railway  Company,  ib,  138.  If 
judge  leaves  as  fact  for  the  jury  to 
determine  matter  which  he  should 
decide  as  a  point  of  law,  counsel 
should  interfere  and  tender  a  bUl  a€ 
exceptions,  otherwise  if  in  the  opi- 
nion of  the  court  the  jury  decide  tht 
question  left  to  them  correctly  in 
point  of  law,  the  misdirection  will 
be  no  ground  for  a  new  trial  {Doe  d. 
Strickland  v.  Strickland,  19  Law  J., 

C.  P.  89).  A  new  trial  is  ttot 
granted  ex  debito  Justitia,  when  a 
judge  has  misdirected  the  jury  on  a 
collateral  point,  upon  which  a  biQ 
of  exceptions  would  not  he:  the 
court  in  such  cases  exercises  its  dis- 
cretion (Black  V.  Jones,  20  Law  J., 
Ex.  152).  A  new  trial  is  not 
granted  on  the  ground  that  the 
wrong  party  was  allowed  to  begin, 
unless  it  appears  that  manifest  injury 
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rule  being  refused,  or,  when  granted,  being  dis- 
charged or  made  absolute,  as  the  case  may  be,  or, 
provided  the  court  in  its  discretion  think  fit  that 
an  appeal  should  be  allowed ;  provided,  that  where 
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ha8  arisen  therefiom  {Edwards  v. 
Mathews,  4  D.  &  L.  721 ;  Doe  d. 
Butler  V.  Brayney  5  C.  B.  655; 
Beauford  v.  Freeman,  20  Law  J., 
Ex.  30).  Where  a  new  trial  is 
granted  ex  debito  Justitia  on  one  of 
several  issues,  the  rule  for  a  new 
trial  re-opens  the  whole  record 
(Macclesfield  v.  Bradley,  7  Mee.  & 
W.  570).  The  party  is  not  hound  to 
proceed  on  the  rule  within  any 
limited  time  (Harboroughv,Shadlow, 
8  Mee.  &  W.  265).  The  judge,  at 
the  trial,  having  ruled  that  a  plea, 
justifying  the  entry  of  the  plaintiff's 
house,  the  out  door  being  open,  to 
search  for  C.  H.,  who  for  six  months 
had  resided  in  the  plaintiff's  house, 
and  that  the  defendant  had  good 
grounds  to  suspect  that  she  was  in 
the  plaintiff's  house  at  the  time,  had 
been  proved,  and  constituted  a  good 
defence,  stated  in  the  presence  of  the 
counsel  on  both  sides,  who  made  no 
objection,  that  he  should  direct  the 
jury  to  assess  the  damages  contin- 
gently, and  should  give  the  plaintiff 
leave  to  move  to  enter  a  verdict  for 
the  amount  found  by  the  jury :  held, 
that  both  parties  were  bound 
thereby,  and  that  the  plaintiff's 
counsel  was  not  at  liberty  to  move 
lor  a  new  trial  for  misdirection 
(Moorish  V.  Murray,  13  Mee.  &  W. 
52).  A  misdirection  of  the  jury 
upon  a  point  which  would  not  in- 
fluence their  verdict  is  not  a  ground 
for  a  new  trial  (Bessy  v.  Wuidham, 
14  Law  J.,  N.  S..  Q.  B.  7).  Where 
the  plaintiff's  case  was  clearly  sup- 
ported by  a  qualified  admission,  made 
by  the  defendant:  held,  no  misdi- 


rection, that  the  judge  did  not  dis- 
tinctly tell  the  jury  that  the  whole 
admission  must  be  taken  together 
(Beckham  v.  Osborne,  6  Man.  &  6. 
771).  In  an  action  on  the  case  in  a 
nature  of  a  writ  of  conspu*acy,  the 
plaintiff  obtained  judgment  on  a 
demurrer  to  a  writ  of  justification, 
and  the  jury  process  was  awarded 
tarn  quant.  At  the  trial,  the  address 
of  the  counsel  for  the  plaintiff,  and 
the  evidence  given,  were  confined  to 
the  charge  of  conspiracy,  with  a 
view  to  increase  the  damages,  and 
the  judge  told  the  jury  that  the 
plaintiff's  case  failed,  unless  a  con- 
spiracy was  proved:  held,  no  mis- 
direction, as,  although  upon  the 
declaration  as  framed,  either  of  the 
defendants  might  have  been  found 
guilty  of  making  a  disturbance,  it 
would  have  been  unfair  to  have 
submitted  to  the  jury  a  question  to 
which  the  attention  of  the  defend- 
ant's counsel  had  not  been  called 
(Duke  of  Brunswick  v.  Gregory,  1 
Dowl.  803  ;  13  Law  J.,  N.  S.,  C.  P. 
34;  8  Jur.  148).  An  incorrect 
direction  to  the  jury  upon  a  point 
which  was  collateral  to,  and  inde- 
pendent of,  that  upon  which  their 
verdict  proceeded  is  not  a  ground  for 
a  new  trial  (Bessey  v.  Wyndham,  8 
Jur.  824,  C.  B).  The  court  vrill  not 
set  aside  a  verdict  for  misdirection  on 
an  immaterial  issue,  to  which  the 
attention  of  the  judge  was  not 
directed  at  the  trial,  which  does  not 
affect  the  merits  of  the  case,  and 
merely  goes  to  the  amount  of  costs 
(Watson  V.  Whitmore,  8  Jur.  964, 
Ex.). 
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the  application  for  a  new  trial  is  upon  matter  of 
discretion  only,  as  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence  (a),  or  other- 
wise, no  such  appeal  shall  be  allowed. 

XXXVI.  The  Court  of  Error,  the  Exchequer 
Chamber,  and  the  House  of  Lords  shall  be  courts 
of  appeal  for  the  purpose  of  this  act. 

XXXVII-  No  appeal  shall  be  allowed  unless 
notice  thereof  be  given  in  writing  to  the  opposite 
party  or  his  attorney,  and  to  one  of  the  masters  of 
the  court  (h),  within  four  days  after  the  decision 
complained  of  (c),  or  such  further  time  as  may  be 
allowed  by  the  court  or  a  judge. 

XXXVIII.  Notice  of  appeal  shall  be  a  stay  of 
execution  (e?),  provided  bail  to  pay  the  sum  re- 


(a)  Where  it  does  not  clearly 
appear  that  the  fiDding  of  the  jury 
was  against  the  weight  of  the  evi- 
dence,  or  that  it  is  necessary  for  the 
purposes  of  justice  that  there 
should  be  a  new  trial,  the  court  will 
not  (where  the  only  ground  of 
application  is  that  the  verdict  is 
against  the  weight  of  evidence)  dis- 
turb the  verdict  (Deacle  v.  Hancock, 
13  Price  226 ;  M'Clel.  85).  Even 
where  a  judge  has  left  as  a  question 
for  the  jury  a  point,  which  upon  the 
evidence  the  court  consider  could 
only  have  been  determined  one  way, 
and  the  jury  find  a  verdict  against 
the  evidence,  the  court  may  refuse  a 
new  trial,  except  on  payment  of  costs 
{Doe  d.  Stnith  v.  Pike,  1  N.  A  M. 
385).  "Where  little  is  involved,  and 
the  verdict  is  contrary  to  the  judge's 
direction,  the  court  will  probably 
grant  a  new  trial  in  such  cases 
(Cooke  V.  Green,  11  Price,  736). 
But  not  unless  the  judge  declare 
himself  dissatisfied  {Meredith  v. 
Gilpin,  6  Price  146).  In  some  spe- 
cial cases,  however,  the  court  will 
grant  a  new  trial,  although  the  ver- 


diet  is  conformable  to  the  judge's 
direction  {Doe  d.  Beanland  v.  Hirst, 
11  Price,  475).  But  where  there 
was  a  failure  of  proof  on  the  part  of 
the  applicant,  although  not  disco- 
vered at  the  trial,  a  new  trial  will 
rarely  be  granted  on  the  ground  that 
the  verdict  was  against  the  evidence 
{Davies  v.  Morgan,  1  C.  &  M.  587). 
So  a  new  trial  will  not  ordinarily  be 
granted  foraverdict  against  evidence, 
unless  the  court  can  see  that  the  jury 
gave  it  under  a  misapprehension  oi 
the  law,  arising  either  from  misdi- 
rection or  nondirection  (which  may 
amount  to  misdirection)  of  the  judge, 
as  where  he  handed  them  an  act  of 
parliament  {Gregory  v.  Tiffs,  1  C. 
M.  &R.300;2D.  &.  L.711). 

{h)  By  the  next  section,  notice  of 
appeal  is  stay  of  execution  ;  the  al- 
lowance of  course  must  precede  the 
notice, 

(c)  Ordinarily  the  time  within 
which  immediate  execution  can  take 
place  {vide  act  of  1852,  sect.  120). 

{d)  See  analogous  provisions  and 
practice  as  to  error.  Act  of  1852, 
ss.  149,  150. 
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covered  and  costs,  or  to  pay  costs  where  the  ap- 
pellant was  plaintiff  below,  oe  given,  in  like  manner 
and  to  the  same  amount  as  bail  in  error  (a),  within 
eight  days  after  the  decision  complained  of,  or  be- 
fore execution  delivered  to  the  sheriff. 

XXXIX.  The  appeal  hereinbefore  mentioned  Fonn  of 
shall  be  upon  a  case  to  be  stated  by  the  parties  (5),  *^^*  * 
(and  in  case  of  difference,  to  be  settled  by  the 
court  or  a  judge  of  the  court  appealed  from,)  in 
which  case  shall  be  set  forth  so  much  of  the 
pleadings,  evidence,  and  the  ruling  or  judgment 
objected  to,  as  may  be  necessary  to  raise  the  ques- 
tion for  the  decision  of  the  court  of  appeal  (c). 

XL.  When  the  appeal  is  from  the  refusal  of  the  Rule  nisi 
court  below  to  grant  a  rule  to  show  cause,  and  the  S^lofhow 
court  of  appeal  grant  such  rule,  such  rule  shall  be  t^wposed  of. 
argued  and  disposed  of  in  the  court  of  appeal. 

XLI.  The  court  of  appeal  shall  give  such  judg-  Judgment 
ment  as  ought  to  have  been  given  in  the  court  JJJ^^ 
below;  and  all  such  further  proceedings  may  be 
taken  thereupon  as  if  the  judgment  had  been  given 
by  the  court  in  which  the  record  originated  (d), 

XLII.  The  court  of  appeal  shall  have  power  to  Powers  of 
adjudge  payment  of  costs,  and  to  order  restitu-  ^^'ai  aa  to 
tion ;  and  they  shall  have  the  same  powers  as  the  c<>*t8  and 
court  of  error  in  respect  of  awarding  process  and  °  ®^^''^^' 
otherwise  (e). 

XLin.  Upon  an  award  of  a  trial  de  novo  by  any  Error  umn 
one  of  the   superior  courts   or  by  the  court  ofST^cfe 
«rror,  upon  matter  appearing  upon  the  record  (/)  ;  *^^- 

(a)  ^e  Act  of  1852,  s.  151.  to  be  entered,  as  the  court  below 

lb)  After  the  manner  of  special  coiild  have  done  {Atkinson  v.  Pocock, 

cases,  county  court  cases,  as  to  which  1  Ex.  796). 

see  ante,  p.  380,  n.  (a).  (e)  Vide  Act    of   1852,  s.   156, 

(c)  The  question  may  be  one  of  157. 

fact  or  law,  or  rather  may  be  one  of  (/)  As    to   instances  in  which 

pure  law,  or  of  fact  and  law  together  venire  de  novo  is  the  proper  remedy 

on  a  trial,  under  sect.  1,  as  to  which,  instead  of  repleader,  or  arrest  of 

vide  notes  thereto.  judgment  on  judgment  non  obstante 

.   (d)    Therefore    if    the    plaintiff  veredicto,  vide  ante,  Act  of  1852, 

ought  to  have  been  nonsuited,  the  sect.  143. 
court  of  error  will  order  a  nonsuit 
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error  may  at  once  be  brought ;  and  if  the  judg- 
ment in  such  or  any  other  case  be  affirmed  in  error, 
it  shall  be  lawful  for  the  court  of  error  to  adjudge 
costs  to  the  defendant  in  error. 
Payment  of      XLIV.  When  a  new  trial  is  granted,  on  the 
n^trSTon  gTO'"!*!  ^^a*  ^^^  verdict  was  against  evidence  (a), 
matter  of     the  costs  of  the  first  trial  shall  abide  the  event, 
unless  the  court  shall  otherwise  order. 


tMU 


Affidayits 
on  Dew 
matter. 


Frocedwe  on  Motions, — Affidavits. — Evidence, 

XLV.  Upon  motions  founded  upon  affidavits  it 
shall  be  lawful  for  either  party,  with  leave  of  the 
court  or  a  judge  (5),  to  make  affidavits  in  answer 
to  the  affidavits  of  the  opposite  party,  upon  any 
new  matter  arising  out  of  sUch  affidavits  (c),  sub- 


(a)   Vide,  ante,  sects.  1,  35. 

Ip)  Only  with  leave;  vnthout 
such  leave  the  practice  remains  as 
before  the  act. 

(c)  Before  the  act,  where  adefen- 
daut  made  an  affidavit  of  merits  for 
the  purpose  of  setting  aside  a  regu- 
lar judgment,  the  plaintiff  could  not 
make  an  affidavit  on  award  {Biewitt 
V.  Gordon,  1  D.  N.  S.  815).  The 
section  does  not  apply  in  such  cases, 
as  there  was  no  "  new  matter " 
arising  out  of  the  affidavit.  So 
in  any  case  in  which  there  has 
been  only  one  affidavit  this  sec- 
tion does  not  apply,  for  two  rea- 
sons ;  first,  that  before  the  act  you 
could  answer  an  affidavit  unless 
prevented  by  some  such  rule  as  in 
the  case  cited  tuprii,  and  the  case 
cited  post,  as  to  a  capias  (t.  e,,  a 
rule  independent  of  the  unwritten 
rule  of  practice),  not  allovnng  of 
affidavits  in  answer  to  new  matter 
which  presupposes  an  affidavit  pre- 
vious to  that  in  which  the  **  new 
matter''  arises;  and  secondly,  that 
in  such  cases  this  section  does  not 
noweven  authorize  the  judge  toadmit 
affidavits  in  answer,  for  it  only  au- 


thorizes  affidavits  in  answer  to  *'  new 
matter."  Thus  the  section  does 
not  apply  to  the  rule  that  when  a 
judge  dismisses  an  application  for 
insufficiency  of  affidavit  the  appli- 
cant cannot  come  to  court  with  fresh 
matter  (Hawkins  v.  Akrill,  14  Jur. 
1069 ;  sed  vide  Tilt  v.  Dickson,  4 
C.  B.  736 ;  Peterson  v.  Davies,  6  C. 
B.  235  ;  Ilderton  v.  Burt,  ijb,  433; 
Dodstm  V.  Scott,  2  Ex.  457 ;  6  D.  & 
L.  27).  Neither  does  the  section 
at  all  interfere  with  cases  such  as 
Copeland  v.  Child,  22  Law  J.,  Q.  B. 
279 ;  where  it  was  held  that  on  a 
motion  to  discharge  a  defendant, 
arrested  under  a  capias  on  mesne 
process,  affidavits  could  not  be  read 
denying  existence  of  the  debt,  as 
that  was  a  matter  to  be  detemUned 
by  a  jury.  The  section  would  ajq^ 
on  any  application  for  an  order,  as 
for  a  capias  (supposing  the  applies- 
tion  not  exparie) ;  and  affidavits 
made  in  answer,  out  of  which  new 
matter  arises,  to  which  an  answer  is 
necessary,  but  could  not  before  the 
act,  nor  now  but  by  leave,  be  made. 
In  short,  the  section  aeema  simply 
to  allow  the  courts  to  autborize  ttfi- 
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ject  to  all  such  rules  as  shall  hereafter  be  made 
respecting  such  affidavits  (a). 

Procedwre  on  Motions. — JEvidence, 

XLYI.   Upon  the  hearing  of  any  motion  or  Power  to 
summons  (5),  it  shall  be  lawful  for  the  court  or  ?°J'*^ 
judge,  at  their  or  his  discretion,  and  upon  such  direct  oral 
terms  as  they  or  he  shall  think  reasonable,  from  ti^nToT' 
time  to  time  to  order  such  documents  as  they  or  witnesses, 
he  may  think  fit  to  be  produced  (c),  and  such  wit- 
nesses as  they  or  he  may  think  necessary  to  ap- 
pear (cf),  and  be  examined  viva  voce,  either  before 
such  court  or  judge,  or  before  the  master  (e),  and 


davits  in  reply.  It  is  only  in  cases 
of  reply  that  **new  matter"  can 
have  arisen. 

(a)  And  to  those  (unwritten)  al- 
ready in  force  as  to  written  rules,  see 
R.  G.,  Hil.  T.  17  Vict.  Appendix. 

(b)  This  clause  for  example  will 
apply  to  applications  under  the 
County  Court  Act,  in  cases  such  as 
Joseph  V.  Henry,  19  Law  J.,  Q.  B. 
369,  where  the  facts  are  contested 
and  the  affidavits  conflicting. 

(c)  As  an  instance  vide  post ,  sect. 
61. 

{d)  That  is,  such  as  are  neces- 
sary to  he  produced  for  the  purposes 
of  the  motion  or  summons  on  **  the 
hearing  "  of  which  the  order  is  sup- 
posed to  be  made ;  especially  when 
those  words  at  the  commencement 
of  the  clause  are  coupled  with  those 
at  its  close,  "  and  on  hearing  such 
evidence  to  make  such  order  as  may 
be  just.''  It  seems  that  the  scope 
Of  this  clause  is  to  provide  means 
for  informing  the  mind  of  the  court 
or  judge  on  the  hearing  of  any  mo- 
tion or  summons,  rather  than  to 
afford  any  means  ior  the  ordinary 
obtaining  of  evidence,  as  to  which 
aee  sects.  50  and  51.  See  also  sect. 
48,  which  gives  to  the  parties  the 


means  of  resorting  to  an  extraordi- 
nary procedure  similar  to  that  which 
by  this  clause  is  given  only  to  the 
court.  The  procedure  on  such  an 
order  for  examination  as  is  referred 
to  here  is  clearly  to  be  in  the  man- 
ner pointed  out  in  the  next  clause ; 
viz.,  under  1  Will.  4.  c.  22. 

(e)  That  is,  in  banco,  or  at  cham- 
bers ;  see  the  words  in  next  sentence, 
"  court  or  judge."  It  may  be  on  mo- 
tion for  a  new  trial,  or  to  set  aside 
an  award,  or  to  make  a  submission 
a  rule  of  court ;  or  to  postpone  a 
trial ;  or  for  a  consolidation  of  actions 
or  for  a  commission ;  or  for  leave  to 
plead  a  reply  double,  or  to  plead 
and  demur,  or  to  enter  a  suggestion, 
or  for  any  of  the  numerous  purposes 
for  which  any  motion  in  court  or  at 
chambers  can  be  made ;  and  as  there 
is  no  limit  as  to  time  the  order  may 
be  for  the  production  of  a  document 
if  it  appear  that  it  is  in  court  (which 
may  be  made  to  appear  instanter  by 
an  order  for  the  immediate  examina- 
tion of  any  party  in  court  presumed 
to  have  it  in  his  possession  or  power), 
or  the  examination  of  a  witness,  tn- 
stanteTf  pending  the  hearing  of  the 
motion;  especially  when  this  part 
of  the  clause  is  coupled  with  the 
82 
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upon  hearing  such  CTidence,  or  reading  the  report 

of  such  master,  to  make  such  rule  or  order  as  may 

be  just  (fl). 

Proceedinp      XL VII.  The  court  or  judge  may  by  such  rule 

uponTsuch    ^^  order  (ft),  or  any  subsequent  rule  or  order  (c), 

examina-     command  the  attendance  of  the  witnesses  named 

^^^  therein,  for  the  purpose  of  being  examined  (d),  or 

the  production  of  any  writings  or  other  documemfcs 

to  be  mentioned  in  such  rule  or  order  (c),  and  such 


conclading  words,  '*  and  on  hearing 
stick  evidence t  or  reading  the  report'' 
(implying  as  the  previous  words  do 
an  aUemative  either  of  immediate 
examination,  or  remitted  to  the 
roaster,  and  a  subsequent  perusal  of 
his  report),  to  make  such  rule  or 
order,  &c.  But  it  seems  that  the 
scope  of  this  section  is  limited  to 
such  evidence,  on  the  hearing  of 
any  motion ;  and  semble  for  the 
purposes  of  that  hearing  it  may 
appear  to  the  court  necessary  to 
have  produced,  as  subsequent  sec- 
tions 50  and  51  apply  to  other 
more  ordinary  cases.  The  court 
has  refused  to  permit  the  plaintiff 
to  inspect  and  take  a  copy  of  a  deed 
in  the  hands  of  the  defendant,  for 
the  purpose  of  enabling  him  to  show 
cause  against  a  rule  for  a  new  trial 
(Wood  V.  Morewood,  2  Sc.  N.  R. 
204 ;  9  D.  P.  C.  44).  In  such  a 
case  the  court  would  now  have 
power  to  order  its  production.  In 
Coates  V.  Birch,  2  Q.  B.  252,  it  was 
held  that  the  attorney  of  the  oppo- 
site party  might  be  asked,  in  order 
to  let  in  secondary  evidence,  whether 
he  had  possession  of  a  document, 
although  he  obtained  it  from  his 
client  only  in  the  course  of  commu- 
nications with  reference  to  the 
cause.  In  Dwyer  v.  CoUms,  21  Law 
J.,  Ex.  225,  it  was  held  that  the 
object  of  a  notice  to  produce  a  docu- 


ment is  merely  to  give  the  opposite 
party  sufficient  opportunity  to  pro- 
duce it  if  he  pleases,  and  not  that 
he  may  be  enabled  to  prepare  evi- 
dence to  explain,  nullify,  or  confirm 
it;  and  where  the  document  is  in 
court  at  the  trial,  a  notice  t-o  pro- 
duce it  immediately  is  sufficient  to 
render  secondary  evidence  of  its  con- 
tents admissible  if  it  be  not  pro- 
duced. The  attorney  of  a  party  to 
a  suit  may  be  asked,  and  is  bound 
to  answer,  whether  a  document 
which  he  has  received  from  his  client 
in  the  course  of  his  professional  em- 
ployment is  in  his  possession,  or 
elsewhere  in  court.  Where  the  order 
was  made  by  a  judge  it  would  seem 
that  the  court  could  not  review  his 
discretion  (Woolmer  v.  Devereus, 
2  M.  &  G.  758;  3  Sc.  N.  R.  224; 
et  vide,  S.  P.,  Shaw  v.  Holmes,  3  C. 
B.  952). 

(a)  This  clause  does  not  refer  to 
the  parties;  as  to  whom,  vide  sects. 
51  and  60. 

(5)  That  is,  such  rule  or  order  as 
mentioned  in  the  preceding  section. 

(c)  That  is,  on  any  future  occa- 
sion on  which  the  same  motion  or 
summons,  or  perhaps  aiiy  other  in 
the  same  matter,  is  brought  before 
them. 

(d)  rtde  supra,  a.  46, 

(e)  Vide  suprh. 


Digitized  by 


Google 


PROCEDURE  ON  MOTIONS.— EVIDENCE. 


389 


rule  or  order  shall  be  proceeded  upon  in  the  same 
manner,  and  shall  have  the  same  force  and  effect 
as  a  rule  of  the  court  under  an  act  passed  in 
the  first  year  of  the  reign  of  his  late  majesty  King 
"William  the  i'ourth  (a),  intituled  **  An  Act  to  en-  i  w.  4,0.22. 


(a)  That  act  applied  and  extended 
the  powers  of  a  previous  act.  By 
13  Geo.  3,  c.  63,  s.  40,  in  all  indict- 
ments  or  informations  for  misde- 
meanors or  offences  committed  in 
India,  that  court,  on  motion  of 
either  prosecutor  or  defendant,  might 
award  a  mandamus  to  the  supreme 
courts  or  to  the  judges  of  the 
mayor's  courts,  to  issue  such  process 
as  might  be  necessary  for  the  at« 
tendance  of  witnesses,  and  conduct 
the  examination  of  the  witnesses 
and  the  reception  of  proofs,  on  the 
matters  charged  in  the  indictments, 
&c.,  under  that  act,  the  examination 
to  be  taken  vwd  voce,  and  reduced 
into  writing  by  sworn  officers  of  the 
court,  and  sent  to  the  court  in  this 
country,  sealed  up.  See  Chitty's  Sta- 
tutes, byWelsby,  vol.  2,  p.  1120.  By 

1  Will.  4,  c.  22,  s.  1,  all  the  powers, 
authorities,  provisions,  and  matters, 
in  the  India  Act  are  extended  to  all 
colonies  and  places  of  his  majesty 
in  foreign  parts,  and  to  the  judges 
of  the  several  courts  therein,  and  to 
aU  actions  depending  in  any  of  the 
courts  of  law  at  Westminster,  where- 
soever the  cause  of  action  may  have 
arisen,  where  it  shall  appear  neces- 
sary  or  conducive  to  justice.    Sect. 

2  gives  the  like  power  of  compelling 
the  attendance  and  enforcing  the 
examination  of  such  witness  as  the 
courts  possess  for  that  purpose  in 
suits  therein.  By  sect.  3  the  costs 
of  the  writ  or  commission,  and  of  the 
proceedings  thereon,  are  in  the  dis- 
cretion of  the  court  issuing  the  same 
{Bridges  v.  Fisher,  1  B.  N.  C.  510  j 


1  Sc.  485).  By  sect.  4  the  sn- 
perior  courts  of  law  and  the  several 
judges  thereof  are  authorized  upon 
the  application  of  any  of  the  parties 
in  any  action  depending,  to  order 
the  examination  on  oath  vpon  inter* 
rogatories  or  otherwise  (where  ex- 
pedient the  coiirt  would  order  it  to 
be  vivd  voce  (Pole  v.  Rogers,  3  B. 
N.  C.  780) ),  before  the  master  or 
prothonotaiy  of  the  said  court,  or 
other  person  or  persons  to  be  named 
in  such  order,  of  any  witnesses 
within  the  jurisdiction  of  the  court ; 
or  to  order  a  commission  to  issue 
for  the  examination  of  witnesses  on 
oath  at  anyplace  out  of  such  jurisdic- 
tion, by  interrogatories  or  otherwise; 
and  by  the  same  or  any  subsequent 
order,  to  give  such  directions  touch- 
ing the  time,  place,  and  manner  of 
such  examination,  as  well  within 
the  jurisdiction  as  without,  and  all 
other  matters  and  cu*curostance$ 
connected  with  such  examinations 
as  may  appear  reasonable  and  just. 
By  sect.  5,  where  any  order  shall 
be  made  for  the  examination  of  wit- 
nesses within  the  jurisdiction,  the 
court  or  a  judge  may  command  the 
appearance  of  any  person  to  be 
named  in  the  rule  or  order  for  the 
purpose  of  being  examined,  or  the 
production  of  any  writings  or  other 
documents  to  be  mentioned  in  such 
rule  or  order,  and  to  direct  the  at- 
tendance of  any  such  person  to  be 
at  his  own  place  of  abode,  or  else- 
where, if  necessary  or  convenient ; 
and  the  wilful  disobedience  of  any 
such  rule  or  order  is  to  be  deemed 
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able  Courts  of  Law  to  order  tlie  Examination  of 
Witnesses  upon  Interrogatories  or  oth^wise  "(a) ; 


a  contempt  of  court,  and  may  be 
proceeded  against  by  attachment,  if, 
in  addition  to  the  service  thereof, 
an  appointment  of  the  time  and  place 
of  attendance,  in  obedience  thereto* 
signed  by  the  person  or  persons  ap- 
pointed to  take  the  examination,  or 
one  or  more  of  them,  be  also  served, 
together  with  or  after  the  service  of 
such  rule  or  order:  provided  that 
every  person  whose  attendance  shall 
be  so  required  shall  be  entitled  to 
the  like  conduct  money,  and  pay. 
ment  of  expenses,  and  loss  of  time, 
as  QpoQ  attendance  at  a  trial ;  and 
that  no  person  be  compelled  to  pro- 
duce any  writing  or  other  document 
that  he  would  not  be  compel- 
lable to  produce  at  a  trial.  As  to 
the  practice  under  this  statute,  see 
Chitty's  Statutes,  by  Welsby,  vol.  2, 
1122.  By  sect.  7  the  persons  autho- 
rized to  take  examinations  are  em- 
powered and  required  to  take  them 
upon  oath  or  affirmation,  to  be  ad- 
ministered by  such  persons,  or  by 
any  judge  of  the  court.  Ry  sect.  8 
persons  appointed  to  take  examina- 
tions may  report  specially  upon  the 
conduct  or  absence  of  witnesses,  if 
necessary,  to  the  court,  who  may 
proceed  as  for  contempt.  By  sect. 
9  the  costs  of  the  rule  or  order,  and 
of  the  proceedings  thereupon  (ex- 
cept in  the  case  before  provided  for), 
are  to  be  costs  in  the  cause,  unless 
otherwise  directed,  either  by  the 
judge  making  the  rale  or  order,  or 
by  the  judge  before  whom  the  cause 
may  be  tried,  or  by  the  court.  By 
sect.  10  no  examination  or  deposi- 
tion  is  to  be  read  in  evidence  at  any 
trial,  without  the  consent  of  the 
party  against  whom  the  same  may 


be  offered,  unless  it  shall  appear  to 
the  satisfaction  of  th^ judge  that  the 
examinant  or  deponent  is  beyond 
the  jurisdiction  of  the  court,  or  dead, 
or  unable  from  permanent  sickness 
or  other  permanent  infirmity  to  at- 
tend the  trial ;  in  all  or  any  dT  which 
cases  the  examinations  and  deposi- 
tions, certified  under  the  hand  of 
the  person  taking  the  same,  may, 
without  proof  of  the  signature  of 
such  certificate,  be  received  and 
read  in  evidence  saving  all  just  ex- 
ceptions. See  cases  cited  in  Chitty's 
Statutes,  by  Welsby,  v<^.  2,  p.  1123. 
(a)  Under  this  act  it  was  held 
that  defendant  may  apply  for  a  writ 
of  mandamus  as  well  as  a  plaimtif 
(GriUard  v.  Houge,  4  Moore,  313; 
1  B.  &  B.  519).  The  opposite 
party  was  entitled  to  copies  <Kt  the 
depositions  on  payment  of  costs^ 
though  not  joining  in  the  commis* 
sion  {Davies  v.  Nicholson,  7  Bing. 
358).  The  examination  would  not 
be  allowed  in  this  country  unless  it 
appeared  that  the  witness  would  not 
be  able  to  attend  at  the  trial  {Pond 
r.  Dimes,  3  M.  &  Sc.  161;  Abr^* 
ham  V.  Newton,  8  Bing.  274 ;  Price 
V.  Iron,  1  M.  &  Sc.  228  ;  8  Bingi 
143  ;  1  D.  P.  C.  252).  The  court 
under  the  statute  1  WilL  4,  couU 
not  ordinarily  make  the  order  before 
issue  joined  {dutterbuck  ▼.  J^^es, 
18  Law  J.,  Q.  B.  11).  But  that 
was  not  imperative,  and  clearly  is 
not  so  under  the  present  section. 
The  application  was  required  to  be 
made  as  soon  as  possible  after  issue 
joined ;  and  that  may  still  be  lea^ 
sonable  (Brydges  v.  Fisher,  4  M.  & 
Sc.  458).  If  the  commission  did 
not  name  time  and  manner  of  exa- 
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and  it  skall  be  lawful  for  the  court,  or  judge,  or 
master  to  adjourn  the  examination  from  time  to 
time  as  occasion  may  require ;  and  the  proceedings 
upon  such  examination  shall  be  conducted  (a),  and 


891 


mination,  the  evidence  obtained 
under  it  would  be  set  aside  {SteiU" 
keUen  v.  Newton,  1  So.  N.  R.  148). 
It  was  a  question  then  whether  a 
party  who  did  not  join  in  the  com- 
mission could  cross-examine  the 
witnesses,  or  claim  notice  of  the  pro- 
ceedings. In  rules  to  be  granted 
vnder  this  section  it  seems  this  must 
be  provided  for.  The  rules  will  be 
not  necessarily  on  the  application  of 
either  side,  and  it  seems  that  one 
side  will  not  be  more  a  party  to  it 
than  the  other.  Et  vide  M^Combie 
T.  Auton,  6  Sc.  N.  R.  923 ;  6  M.  & 
G.  27;  where  it  was  held  that  a 
party  who  altogether  disclaimed  any 
concern  with  the  commission  was 
not  entitled  to  notice  of  the  pro- 
ceedings. It  should  seem  that  the 
order  ought  to  provide  as  to  cross- 
examination  {Margrave  v.  Hargrave, 
4  C.  B.  648 ;  5  D.  &  L.  151).  See 
Follett  V.  Dekmy,  7  C.  B.  775; 
GreviUe  v.  Stulz,  11  Q.  B.  997; 
NicoU  V.  AHson,  11  Q.  B.  1006; 
Simg  V.  Henderson,  11  Q.  B.  1015. 
Deposition  taken  under  a  Joint  com- 
mission :  "  I  have  nothing  further  to 
my.  I  hand  you  a  legalized  copy 
of  a  deposition  (D.),  which  I  made 
At  the  English  Consulate,  and  which 
I  now  confirm.  Any  discrepancies 
that  may  lie  between  this  document 
and  my  present  deposition  must  be 
attributed  to  the  length  of  time 
that  has  elapsed  since  this  occur- 
rence:" held,  that  the  copy  of  deposi- 
tion (D.)  was  inadmissible  {Alcockv, 
Royal  Exchange  Assurance  {Corpo- 
tation),  13  Jur.  445 ;  18  Law  J.,  Q. 
B.  121). 


(a)  In  M*Combie  v.  Auton,  6  M. 
&  G.  27;  6  Sc.  N.  R.  923,  the 
plaintiff  obtained  a  judge's  order 
for  a  commission  to  examine  wit- 
nesses. The  parties  having  agreed 
upon  A.  &  B.  as  commissioners,  the 
plaintiff  obtained  another  order  to 
examine  witnesses  upon  interroga- 
tories before  A.  &  B.,  without  de- 
scribing them  as  commissioners,  or 
without  describing  any  commission. 
The  defendant  afterwards  withdrew 
the  name  of  B.,  his  commissioner, 
and  declined  to  proceed  with  the 
examination,  upon  the  ground  that 
the  second  order  was  informal.  The 
plaintiff  then  obtained  a  further 
order  to  examine  witnesses  before 
A.  on  interrogatories  exparte.  Held, 
that  the  examinations  taken  under 
the  last  order  were  admissible  in 
evidence,  although  the  defendant 
had  received  no  notice  of  the  time 
and  place  of  taking  the  examinations. 
In  Scott  V.  Van  Sandau,  8  Jur.  1114, 
by  a  judge's  order,  11th  June,  1838, 
a  commission  issued  to  examine 
witnesses  in  Scotland,  and  one  of 
the  terms  was,  that  plaintiff  should 
furnish  defendant  with  the  names  of 
the  witnesses  ten  days  before  the 
issuing  of  the  commission.  Upon 
an  affidavit  that  S.,  one  of  the  wit* 
nesses,  was  about  to  proceed  to 
America,  an  order  of  the  19th  of 
June  authorized  the  issuing  of  the 
commission  forthwith,  and  it  was 
issued  the  next  day.  The  second 
order  provided  that,  as  to  the  wit- 
nesses other  than  S.,  the  defendant 
was  to  have  a  copy  of  the  interro- 
gatories, and  notice  of  their  exami- 
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the  depositions  taken  down,  as  nearly  as  may  be, 
in  the  mode  now  in  use  with  respect  to  the  vivd 
voce  examination  of  witnesses  under  the  last-men- 
tioned act  (a). 


Examina- 
tion of  per- 
son who 


Procedure  as  to  ^Evidence, — Oral  lamination, 

XL VIII.  Any  party  to  any  civil  action  or  other 
civil  proceeding  in  any  of  the  superior  courts,  re- 


nation  twenty  days  before  the  first 
appointment.  No  list  of  witnesses 
was  delivered  to  defendant,  nor  was 
the  name  of  any  witness  communi. 
cated  to  him  except  that  of  S.  Held, 
that  this  omission  rendered  their 
depositions  inadmissible.  By  the 
order  of  the  19th  of  June,  a  copy  of 
the  interrogatories  on  which  S.  was 
to  be  examined  was  to  be  delivered 
to  defendant  on  that  day,  and  he 
was  to  have  six  days'  notice  of  his 
examination.  Held,  that  a  notice 
by  the  opposite  party,  not  signed  or 
directed  by  the  commissioners,  was 
sufficient.  The  defendant  was  not 
present,  nor  did  he  deliver  cross- 
interrogatories  at  the  first  meeting 
of  the  commissioners.  The  meet- 
ing being  adjourned,  without  notice 
to  the  defendant  of  the  day  to  which 
it  was  adjourned,  held,  that  the 
commission  could  not  properly  pro- 
ceed at  the  adjournment,  in  the  ab- 
sence of  the  defendant,  although, 
before  that  day,  he  had  given  notice 
that  he  disputed  the  yaUdity  of  the 
commission.  In  WilUamson  v.  Page, 
14  Law  J.,  N.  S.,  C.  P.  172;  1  C. 
B.  464  ;  3  D.  &  L.  14 ;  a  commis- 
sion was  sent  to  Ireland  to  examine 
witnesses  upon  interrogatories  and 
cross -interrogatories,  both  for  the 
plaintiff  and  defendant,  with  a  power 
to  the  commissioners  <Ho  put  or  cause 
to  be  put  additional  questions,  when 
it  should  appear  to  them  to  be  ne- 


cessary and  proper."  The  defend- 
ant's attorney,  when  before  the 
commissioners,  proposed  to  put  ad- 
ditional questions,  and  the  plaintiff 
having  objected,  the  commissioners 
decided,  '*  subject  to  these  condi- 
tions, we  have  proceeded  with  the 
examinations  on  such  additional 
questions."  The  evidence  on  the 
additional  questions  having  been 
rejected  at  the  trial  of  the  cause, 
held,  that  the  commissioners  had 
no  power  to  leave  it  to  this  court 
to  decide  whether  the  questions 
were  necessary  and  proper,  but 
that  they  ought  themselves  to  have 
decided  it;  and  that  not  having  done 
so,  the  evidence  was  properly  re- 
jected at  the  trial. 

(a)  As  to  which  see  Arch.  Prac, 
8th  ed.,  p.  317.  Under  the  17  & 
18  Vict.  c.  34,  the  courts  can  issue 
process  to  witnesses  out  of  the  juris- 
diction (if  within  the  united  king- 
dom), to  enforce  their  attendance  a( 
any  trial.  That  statute  does  not 
therefore  affect  the  present  statute 
nor  that  of  1  WiU.  4,  and  there  are 
express  provisions  that  it  is  not  to 
affect  the  admissibility  of  anv  evi- 
dence at  a  trial  on  the  ground  of  $ 
witness  being  beyond  the  jurisdiction. 
It  appears  then  that  the  evidence 
obtained  under  the  statute  of  WiU. 
4  will  be  available  at  the  trial  if  the 
witness  is  not  within  the  jurisdic- 
tion. 
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quiring  the  affidavit  of  a  person  who  refuses  toreAuesto 
make  an  affidavit,  may  apply  by  summons  (a)  for  SS^u 
an  order  to  such  person  to  appear  and  be  examined 


(a)  Not  by  motion  to  the  court, 
but  by  summons  at  chambers.  It  is 
not  said  on  whom  the  summons  is  to 
be  served,  or  on  whom  it  is  to  call 
to  show  cause,  the  opposite  party  in 
the  cause,  or  the  person  whom  it  is 
proposed  to  examine.  It  is  pre- 
sumed it  is  to  be  summons  to  the 
party  refusing  to  make  an  affidavit, 
especially  considering  the  next  words 
of  the  sentence,  and  it  is  conceived 
that  the  summons  must  be  supported 
by  an  affidavit,  setting  forth  that 
the  deponent  (or  if  the  attorney,  his 
client)  is  party  in  a  certain  cause  in 
which  he  believes  that  the  person, 
as  to  whom  the  summons  is  obtained, 
is  cognizant  of  facts  and  material, 
the  subject  matter  of  such  suit,  and 
further  showing  a  refusal  on  his 
part,  on  reasonable  application  for 
that  purpose,  to  make  an  affidavit  of 
such  facts  so  within  his  knowledge. 
This  affidavit  the  party  summoned 
will  be  able  to  answer;  and  the 
party  summoning  him  can,  under 
sect.  45,  if  the  judge  think  fit,  file 
an  affidavit  in  reply,  in  answer  to 
any  original  matter  arising  out  of 
such  affidavit  in  answer.  See  the  new 
rules  on  the  subject  of  affidavits.  It 
is  presumed  that  the  judge,  before 
he  acts  under  this  section,  will  re- 
quire to  be  satisfied  that  the  person 
to  be  examined  can  make  an  affida- 
vit on  matters  material  to  the  suit, 
and  that  he  has  refused  to  do  so 
without  just  or  reasonable  ground. 
And  as  to  the  latter  part  of  the 
clause  relating  to  pioduciion  of  in- 
strument, where  a  judge  proceeds 
exparte^  when  the  party  against 
whom  the  order  is  obtained  ought 
to  have  had  an  opportunity  of  show- 


ing cause,  the  order  will  be  rescinded 
by  the  court  or  the  judge  {Clarke  v. 
Stocken,  Q.  B.,  N.  C.  651).  See 
cases  cited  ante  as  to  judge's  orders, 
to  which  may  be  here  added  the 
case  of  Thompson  v.  Becke^  1  Q.  B. 
10,  where  it  was  held  that  if  a  party 
who  had  a  summons  dismissed  ap- 
peal to  the  same  judge,  and  his  sum- 
mons is  again  dismissed,  he  cannot 
appeal  to  the  court.  It  seems  not 
questionable  that  under  this  section 
the  court  has  no  original  power. 
Per  Coleridge,  J.,  7  Dowl.  725.  But 
it  would  appear  that  the  court  could 
have  a  power  to  review  the  order  on 
appeal  (see  Stokes  v.  Grisseil,  per 
Jervis,  C.  J.,  2  N.  C.  L.  Rep.  730). 
In  sect.  52  there  is  provision  as  to 
the  affidavit  on  which  an  application 
for  "such  order"  shall  be  made, 
as  it  should  seem  **  such  order  "  as 
is  mentioned  in  the  next  preceding 
clause,  sect.  51.  It  does  not  appear 
that  sect.  52  referred  to  the  present 
section,  but  in  substance  and  in 
principle  a  similar  requisition  would 
doubtless  be  applied  to  it.  See  the 
new  rules  to  be  made,  and  see  also 
Lewis  V.  Padwick,  17  Law  J.,  C.  P. 
140,  as  to  the  rule  in  certain  cases, 
that  to  set  aside  a  judge's  order, 
the  affidavits  on  which  it  was  made 
must  be  shown  to  be  defective ;  and 
it  will  not  suffice  simply  to  contra- 
dict those.  That  was  on  a  distringas. 
See  as  to  arrest  on  mesne  process, 
Barrett  v.  Gun,  4  Ex.  520  ;  19  Law 
J.,  Ex.  110  ;  BuUock  v.  Jenkins,  20 
Law  J.,  Q.  B.  90;  per  Patteson, 
J. ;  sed  videi  Copland  v.  Child,  22 
Law  J.,  Q.  B.  279  i  per  Coleridge, 
J. 
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upon  oath  before  a  judge  or  master,  to  whom  it 
may  be  most  convenient  to  refer  such  examina* 
tion,  as  to  the  matters  concerning  which  he  has 
refused  to  make  an  affidavit ;  and  a  judge  may,  if 
he  think  fit,  make  such  order  for  the  attendance 
of  such  person  before  the  person  therein  appointed 
to  take  such  examination,  for  the  purpose  of  being 
examined  as  aforesaid,  and  for  the  production  of 
any  writings  or  documents  to  be  mentioned  in 
such  order  (a),  and  may  therein  impose  such  terms 
as  to  such  examination,  and  the  costs  of  the  appli- 
cation and  proceedings  thereon,  as  he  shall  think 
just. 
Proceedings  XLIX.  Such  order  shall  be  proceeded  upon  in 
fOT*«Hmin-  li^®  manner  as  an  order  made  under  the  herein- 
ation.  before  mentioned  act  passed  in  the  first  year  of 

the  reign  of  his  late  majesty  King  "William  the 
Fourth,  and  the  examination  thereon  shall  be  con- 
ducted, and  the  depositions  taken  down  and  re- 
turned, as  nearly  as  may  be,  in  the  mode  now 
used  on  vivd  voce  examinations  under  the  said  act 
of  parliament  (5). 

Production  of  Documents, 

Discovery  of     L.  Upon  the  application  of  either  party  (<?)  to 

documents,  ^^y.  g^use  or  Other  civil  proceeding  {d)  in  any  of 

the  superior  courts,   upon  an   affidavit  by   such 

party  (<?)  of  his  belief  that  any  document  (/)  to 

(a)  It  is  not  said,  as  in  s.  51,  {d)  Any  cause  or  other  civil  pro* 

that  a  party  disoheying    shall  be  ceeding.  This  section  does  not  apply 

deemed  to  have  committed  a  con-  simply  to  actions  therefore,  but  to 

tempt  of  court,  and  liable  to  be  pro-  all  civil  proceedings  in  the  superior 

ceeded  against  accordingly.    But  as  courts* 

to    enforcing   judge's    order,    &c.,  {e)  The  requisites  of  the  affida- 

Archbold's  Practice,  1204;   Briggs  vit   under   this   section    seem  the 

v.  Sharp t  6  Bing.  517;  Baker  v.  same  as  before  the  act  were  ncces- 

Page,  1  D.  P.  C.  689 ;  Swaine  v.  saiy  to  obtain  production  of  any  in- 

Stone,  4  M.  &  Sc.  584  ;  Thomas  v.  strument  in  the  possession  of  the 

Phebby,  2  D.  145.  opposite  party,  either  at   common 

(ft)   Vide  ante  J  sect.  47.  law  or  under  the  14  &  15  Vict,  c 

(c)  It  may  be  before  issue  joined,  90,  s.  6.     See  cases  cited  post. 

Rogers  v.  Turner,  21  Law  J .,  Ex.  88.  (/)  It  is  to  be  observed  that  the 
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the  production  of  which  he  is  entitled  for  the  pur- 
pose of  discovery  or  otherwise  (a),  is  in  the  posses- 


affidavit  must  refer  to  any  docu- 
uen,  i,  e^to  any  one  document ; 
and  thereupon  the  subsequent  part 
of  the  clause  provides  that  the  op- 
posite  party  is  to  answer  as  to  what 
documents,  t.  «*,  as  to  all  documents 
he  has  in  his  possession,  relating  to 
the  matters  in  dispute;  that  is,  upon 
the  applicant  making  out  a  case  for 
the  production  of  one  document  he 
is  to  have  discovery  as  to  all  docu- 
ments relating  to  the  dispute,  that 
it  may  be  seen  as  to  what  others  of 
them  he  is  entitled  to  production, 

(a)  There,  is  every  reason  to  be- 
lieve at  common  lakVf  prqfert  had  to 
be  made  of  any  instrument  under 
seal  relied  on  by  the  party  pleading 
it,  and  was  only  confined  to  instru- 
ments  under  seal,  simply  on  account 
of  there  being  no  others  known  in 
those  agesy  when  none  but  those 
who  drew  deeds  could  write,  and 
therefore  they  were  sealed  instead  of 
signed;  and  because  iu  ancient  times 
there  was  no  separation  of  equity 
from  law,  and  it  is  laid  down  in  old 
cases  tliat  wherever  the  defendant 
would  be  entitled  to  discovery  in 
equity  he  should  be  allowed  copies 
of  written  instruments  on  which  the 
action  is  founded,  without  resort- 
ing  to  equity  (Barry  v.  Alexander, 
1  Tidd's  Prac.  639;  4  Dougl.  15); 
and  though  afterwards  the  courts  of 
law  limited  themselves  to  staying 
proceedings  pending  a  bill  of  dis- 
covery, the  principle  was  in  those 
caaes  conceded  {Witter  v.  Caxalet, 
1  Tidd's  Prac.  641 ;  2  T.  R.  683), 
as  it  was  in  those  where  they  com- 
pelled one  party  who  held  an  instru- 
ment in  trust  for  the  other  (as  one 
party  to  an  indenture  of  which  only 
one  part  was  executed)  to  produce 


it  for  inspection  by  the  other  in  an 
action  upon  it  {Blakey  v.  Porter,  1 
Taunt.  386 ;  King  v.  Kin§,  4  Taunt* 
666;  Cooke  v.  Tanswell,  I  Moo. 
465 ;  8  Taunt.  131 ;  Bateman  v. 
Philipps,  4  Taunt.  161 ;  Morrow  v. 
Saunders,  1  B.  &  B.  318  ;  Giguer 
V.  Bayley,  5  Moo.  71 ;  Dwemer  v. 
Bouverie,  1  M.  &  Sc.  29 ;  8  Bing. 
1 ;  Blogy  v.  Kent,  6  Bing.  614  ;  4 
M.  &  P.  433 ;  Reed  v.  Coleman,  2 
C.  &  M.  456;  2  D.  P.  C.  354; 
fVhitbread  v.  Tettiff^ex,  4  M.  &  Sc. 
182  ;  Doe  d.  Moore  v.  Bjoe,  1  Mee. 
&  W.  207), — cases  in  which  the 
courts  of  law  enforced  an  equitable 
right;  and  the  principle  appears 
equally  involved  in  the  cases  where 
production  has  been  refused  upon 
the  ground  that  there  was  not  this 
equitable  right,  and  that  one  party 
did  not  hold  as  trustee  for  the  other 
{Taylor  v,  Osborne,  4  Taunt.  159; 
Thre(faU  v.  Webster,  7  Moo.  559 ; 
1  Bing.  161 ;  Ratcliffe  v.  Bleasly,  :\ 
Bing.  148;  10  Moo.  523;  Bundle 
V.  Beaumont,  4  Bing.  537 ;  4  M.  & 
P.  396 ;  Portmore  v.  Goring,  12  Moo, 
363;  4  Bing.  152;  Lawrence  v. 
Hooker,  5  Bing.  6 ;  2  M.  &  P.  9 ; 
Woodcock  V.  Worthington,  2  Y.  & 
Y.  4 ;  Pickering  v.  Noyes,  1  B.  &  C. 
262) — cases  in  which  production 
would  not  be  enforced  against  par- 
ties not  in  the  position  of  trustees, 
e.^pecially  as  in  those  cases  it  was 
recognized  that  the  right  was  to 
have  the  document  for  the  purpose 
of  pleading  {Rowe  v.  Howden,  4 
Bing.  539,  n.;  1  M.  &  P.  334). 
And  if  in  other  cases  the  production 
has  been  enforced  not  for  the  pur- 
pose of  pleading  but  of  stamping, 
and  not  on  the  principle  of  the 
party  in  possession  of  the  document 
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sion  or  power  of  the  opposite  party,  it  shall  be 
lawful  for  the  court  or  judge  to  order  that  the 


being  a  trustee  for  the  other  (iVra/ 
V.  Swind,  2  C.  &  J.  278  ;  1  D.  P. 
C.  314;  Bowefield  v.  Godfrey,  5 
Bing,  418 ;  2  M.  &  P.  771 ;  Tracit 
V.  CoUins,  2  C.  &  J.  625)— it  will 
be  found  that  these  cases  were  de- 
termined either  on  some  other 
ground  of  equity,  or  on  the  ground 
of  misconduct,  or  on  principles  of 
public  policy  with  respect  to  the 
stamp  laws.  The  court  refuoed  to 
allow  the  plaintiff  to  inspect  a  docu- 
ment in  the  hands  of  the  defendant, 
alleged  by  his  (the  defendant's)  at- 
torney to  be  signed  by  the  plaintiff, 
and  to  afford  a  perfect  defence  to 
the  action  upon  an  affidavit  of  the 
plaintiff,  that,  if  such  document 
existed,  and  purported  to  be  signed 
by  him,  the  signature  was  a  forgery ; 
Jesael  v.  MiUengen,  1  M.  &  Sc.  605; 
S.  P.,  Thonuu  V.  Dwwi,  6  Sc.  N.  R. 
834;  6  M.  &  G.  274;  where  it 
was  held  that  if  the  defendant  de- 
posed that  his  signature  to  the  in- 
strument declared  on  was  a  forgery 
he  might  be  permitted  to  inspect  it. 
It  is  obvious  that  such  cases  proceed 
on  purely  exceptional  grounds  quite 
apart  from  any  general  ordinary 
right  to  inspection  or  jurisdiction 
(S.  P.,  Foster  v.  Bank  of  England, 
15  Law  J.,  Q.  B.  212)— as  also  do 
cases  as  to  production  for  purposes 
of  stamping f  which  depend  on  a  dlf- 
ferent  principle.  In  all  the  cases 
decided  at  common  law  except  on 
such  special  grounds  as  have  been 
referred  to,  t. «.,  either  for  stamping 
or  in  cases  of  misconduct,  it  wiU  be 
found  that  the  test  taken  was  whe- 
ther the  one  party  was  quasi  trus- 
tee for  the  other  as  to  the  document. 
Where  a  lease  is  in  the  hands  of  a 
tenant,  and  it  appears  that  no  coun 


terpart  can  be  found,  the  court  will 
permit  the  landlord  to  inspect  and 
take  a  copy  of  the  lease  {Doe  d. 

V.   Slight,    1    Dowl.    P.    C. 

163).  So  the  court  will  not  compel 
a  party  to  allow  the  inspection  of 
his  title  deeds,  and  give  a  copy 
thereof  to  a  person  who  supposes 
that  such  deeds  contain  a  reservation 
in  his  favour  of  manorial  rights,  un- 
less it  appears  that  the  party  holds 
the  deeds  as  trustee  for  the  applicant 
(Pickering  v.  Noges.  2  D.  &  R.  386 ; 
1  B.  &  C.  262).  in  an  action  by 
owner  of  a  ship  against  the  proprie- 
tors  of  goods  on  board,  for  contriiiu- 
tion  in  respect  of  general  average 
loss,  the  defendant  is  entitled  to  an 
inspection  of  the  statement  of  gene- 
ral average,  but  not  of  the  doco- 
ments  from  which  it  was  drawn  up 
(Twyzelv,  Allen,  5  Mee.  &  W.  337 ; 
7  D.  P.  C.  496).  So,  ordinarily,  a 
defendant  could  not  obtain  a  copy  of 
an  annuity  deed,  &c.,  unless  he 
showed  that  there  was  only  one 
copy  executed  {Griffin  v.  Smyth,  8 
D.  P.  C.  490).  The  court  will  not 
in  general  grant  an  inspection  of 
documents,  unless  they  are  set  oat 
in  the  declaration,  or  the  one  party 
holds  them  as  trustee  or  agent  for 
the  other  {Gooldif  v.  Fuller,  14 
Mee.  &  W.  4 ;  2  D.  &  L.  661). 
Therefore,  where  a  contract  of  mar- 
riage had  been  broken  off,  and  the 
letters  of  the  plaintiff  to  the  defen- 
dant had  been  returned,  the  court 
refused,  in  an  action  of  the  breach 
of  the  contract  of  marriage,  to  order 
an  inspection  of  two  letters  from  the 
plaintiff  which  had  been  returned  to 
her,  and  which  were  said  to  contain 
a  release  of  the  action  (lb,).  Bat 
where   the    defendants    contracted 
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party  against  whom  such  application  is  made,  or  if 
such  party  is  a  body  corporate  that  some  officer  to 
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with  the  plaintiff  to  pay  him  certain 
sams,  per  horse  power,  for  all  en- 
gines manufactured  by  them  on  the 
plaintiff's  principle,  the  money  to 
be  paid  on  the  contract  for  manu- 
facturing the  engines  being  entered 
into.  In  an  action  brought  upon 
tiiat  contract,  it  was  held,  that  the 
plaintiff  had  a  right  to  the  produc- 
tion of  a  letter  written  by  a  third 
party  to  the  defendants,  contfuning 
evidence  of  a  contract  to  manufac- 
ture an  engine,  for  the  purpose  of 
having  it  stamped  (Hall  v.  Bain^ 
bridge,  14  Law  J.,  Q.  B.  289). 
Mere  matter  of  evidence  the  courte 
could  not  at  common  law  compel  a 
discovery  of.  In  an  action  for  slan- 
der in  charging  forgery  of  an  I.O.U. 
tlien  in  his  possession,  an  application 
by  defendant  for  permission  to  in- 
spect it  on  the  ground  that  he  bad 
reason  to  believe  it  to  be  a  forgery, 
and  that  he  could  not  safely  plead 
without  inspecting  it,  was  reinsed 
(Day  V.  Tuckett,  1  B.  C.  R.  2p3). 
In  an  action  against  the  proprietors 
of  a  newspaper  for  breach  of  a.  con- 
tract to  employ  the  plaintiff  as  sub- 
editor, the  defendant  justified  the 
dismissal  of  the  plaintiff,  on  the 
ground  of  his  having,  from  improper 
motives,  Jent  himself  to  the  inser- 
tion of  a  garbled  report  of  proceed- 
ings in  a  court  of  justice.  The  court 
ifeftised  to  allow  tbe  plaintiff  to  in- 
spect and  take  copies  of  the  original 
r^jort,  and  of  the  alleged  garbled 
statement,  he  having  no  legal  in- 
terest therein  {PoweU,  v.  Bradbury, 
2  C.  B.  541).  In  an  action  by  al- 
lottee of  shares  in  an  abortive  rail- 
way company  against  a  provisional 
eommittee  man  to  recover  back  tbe 
deposit  the  court  will  order  the  de- 


fendant to  allow  the  plMntiff  to  in- 
spect and  take  a  copy  of  the  parlia- 
mentary contract  and  subscriber's 
agreement,  if  it  appear  that  those 
documents  are  in  the  possession  or 
control  of  the  defendant  (Steadman 
V.  Arden,  4  D.  &  L.  16).  In  a 
similar  case  where  it  appeared  by 
affidavit  that  the  subscriber's  agree- 
ment and  parliamentary  contract 
had  been  sigpied  by  the  plaintiff  and 
defendant,  and  were  in  the  hands 
of  the  solicitor  to  the  company,  and 
to  the  defendant,  and  that  an  in- 
spection and  copy  of  these  docu- 
ments was  necessary  for  the  pur- 
pose of  proving  the  plaintiff's  case ; 
it  was  held,  that  the  plaintiff  had  a 
right  to  such  inspection  (Ley  v. 
Barlow,  1  Ex.  800;  5  D.  &  L.  375). 
The  same  principle  was  acted  upon 
as  to  both  parties.  In  an  action  by 
the  secretary  against  the  provisional 
committee  man  of  a  projected  rail- 
way company  for  arrears  of  salary, 
a  judge  at  chambers  ordered  that 
the, d^endant  should  be  at  liberty 
to  inspect  and  take  copies  from  the 
minute  book  of  the  company,  con- 
taining resolutions  of  the  committee 
referred  to  in  the  plaintiff's  parti- 
culars as  the  foundation  of  his  claim. 
The  court  refrised  to  rescind  the 
order,  the  plwntiff  not  showing  he 
could  not  comply  with  it  (Shaw  v. 
Holmes,  SC.B,962),  Plaintiff  hav- 
ing broughtanactionagainstthe  bank 
for  refusing  to  pay  dividends  on 
stock  which  had  stood  in  his  name 
in  the  bank-books,  and  the  refusal 
being  grounded  on  a  transfer,  the 
court  allowed  the  plaintiff  to  inspect 
the  particular  ent]^  relating  to  that 
transfer  (Foster  v.  Bank  of  Eng- 
land, 8  Q.  B.  689).    This  case  it  is 
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be  named  of  such  body  corporate,  Bball  answer  oa 


clear  proceeded  on  an  exceptional 
ground  somewhat  resembling  those 
as  to  signatures  to  contracts  alleged 
to  have  been  forged  (vide  suprd). 
The  14  &  16  Vict.  c.  99  enacted 
that  whenever  any  action,  &c.,  shall 
be  pending,  the  court  or  judge  may 
on  application  by  either  of  the  liti- 
gants compel  the  opposite  party  to 
allow  the  applicant  to  inspect  all 
documents  in  the  custody  or  under 
the  control  of  such  opposite  party 
relating  to  such  action  or  other 
legal  proceedings,  and,  if  necessary, 
to  take  copies  of  the  same,  or  to 
prove  the  same  to  be  duly  stamped, 
in  all  cases  in  which  before  the  act 
a  discovery  might  have  been  ob- 
tained in  equify.  This  did  not 
affect  the  common  law  jurisdiction 
which  the  courts  had  previously  ex- 
ercised; and  in  Doe  d.  Childs  v. 
Boe,  22  Law  J.,  Q.  B.  102;  1  E. 
&  B.  279,  Lord  Campbell,  C.  J., 
said :  "  The  jurisdiction  of  the  court 
in  this  respect  will  be  of  much  more 
practical  importance  now  that  by 
the  15  &  16  Vict.  c.  76,  s.  56  (the 
Common  Law  Procedure  Act  of 
1862,  ante,  vide  s.  55  and  note), 
profert  is  abolished,  and  it  is  there- 
fore the  more  necessary  that  the 
court  should  declare  that  it  possesses 
the  power  to  grant  the  inspection 
of  an  instrument  upon  which  an  ac- 
tion is  brought."  In  that  case  the 
action  was  ejective,  and  (by  assignees 
of  reversion)  for  forfeiture  upon  a 
lease,  and  the  tenant  had  obtained 
from  Erie,  J.,  an  order  for  produc- 
tion of  the  lease,  deponng  that  he 
had  no  means  of  knowing  their  con- 
tents. (In  the  report  it  appears  by 
implication  that  the  applicant  was 
not  the  original  lessee,  but  an  under 
tenant.)    On  a   rule   to  set  aside 


the  order  it  was  said,  per  Erie,  J., 
"  I  thought  this  was  most  like  the 
case  where  a  document  in  which  two 
parties  are  interested  is  in  the  cus- 
tody of  a  third  party,  and  there  the 
courts  have  always  granted  inspec- 
tion. The  applicant  as  under-lessee 
has  an  interest  in  the  lease.*'  Per 
Campbell,  C.  J. :  "  It  is  the  same  as 
if  an  action  of  covenant  had  been 
brought  agmnst  the  defendant  as 
assignee  of  the  lease ;  in  that  case 
the  court  clearly  could  order  inspec- 
tion under  its  common  law  jurisdic- 
tion." So  in  another  case,  the 
plaintiff  having  declared  on  gua- 
rantee contained  in  letter  by  de- 
fendant, who  stated  on  affidavit  his 
belief  that  letter,  if  produced,  would 
establish  his  defence  to  the  action, 
and  that  he  was  advised  and  be- 
lieved that  it  was  necessary  for  his 
attorney  to  be  informed  of  its  true 
purport  and  effect,  in  order  to  pre- 
pare his  defence ;  defendant  entitled, 
irrespectively  of  14  &  15  Vict,  c  99, 
s.  6,  to  inspection  and  copy  of  letter 
{Bluck  V.  Qompertz,  21  Law  J., 
Ex.  25).  The  court  there  said,  per 
Parke,  B.:  <<Tbe  defendant  has  a 
right  to  inspect  the  document>  inde- 
pendently of  the  statute.  It  has 
been  long  the  common  practice  of 
the  courts  of  law  to  grant  inspection 
of  any  instrument  upon  which  the 
plaintiff  seeks  to  charge  the  de^Nid- 
ant  as  party,  when  only  one  pert  of 
it  has  been  executed,  and  the  party 
holding  it  is  consequently  trustee 
for  both.  The  practice  may  perhaps 
be  grounded  on  a  notice  that  a  court 
of  equity  would  allow  a  bill  <^  ^g- 
covery.  The  rule  laid  down  by 
Lord  Mansfield  was,  that  where  a 
party  was  entitled  in  equity  to  a 
Inll  of  discovery,  he  should  have  the 
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affidavit  (a),  stating  what  documents  he  or  they 
has  or  have  in  his  or  their  possession  or  power  re- 


aame  remedy  at  law.  In  that  he  was 
wrong."  As  to  the  latter  observa- 
l^cm  of  the  learned  baron,  vide  auprct; 
vide  also  the  observations  in  Intro- 
duction as  to  ancient  union  of  law 
and  equity,  in  common  law  proce- 
dure. At  all  events  the  14  &  15 
Vict.  c.  99,  clearly  affirms  the  prin- 
ciple whidi  Lord  Mansfield  laid 
down;  and  inspection  is  obtainable 
wherever  discovery  would  be  ob- 
tained in  equity,  and  the  scope  of 
the  present  section  is  the  same. 
There  may  be  cases  in  which  disco- 
very would  not  be  obttdned  in 
equity,  and  in  which  nevertheless 
"the  common  law  jurisdiction  of  the 
courts  would  suffice  to  afford  inspec- 
tion. As  to  discovery  in  equity, 
vide  note,  post.  As  to  latter  words 
of  the  sentence  above  noted, 
•*  entitled  at  common  law  or  by  the 
statute,"  it  is  to  be  observed  that  in 
certain  cases  Ihere  is  a  special  right 
to  production  provided  by  contract, 
particular  act  of  parliament,  or  other- 
wise, apart  from  any  common  law  or 
general  statutable  right.  Thus, 
the  eighth  section  of  the  Joint  Stock 
Jobbing  Act  imposes  a  penalty  of 
500/.  upon  parties  buying  or  selling 
stock  of  wldch  the  sellers  are  not 
possessed  at  the  time  of  the  contract ; 
and  the  ninth  enacts,  that  every 
broker  shall  keep  a  book  of  his 
transactions  in  the  public  stocks, 
and  shall  produce  it  '*  when  thereunto 
lawfully  required."  A  broker  hav- 
ing, as  indorsee  of  a  bill,  brought  an 
action  upon  it  ag^nst  the  acceptor, 
the  defendant,  iSfore  pleading,  mov- 
ed upon  an  affidavit,  that  the  bill 
was  believed  to  have  been  indorsed 
to  plaintiff  in  payment  of  differences 


in  respect  of  illegal  agreements  in 
stocks,  that  the  phuntiff  should  be 
ordered  to  produce  his  book  for  the 
defendant's  inspection.  The  court- 
refused  the  rule  on  the  ground  that 
the  defendant  had  no  interest  in  the 
book,  and  also  that  its  production 
might  expose  the  plaintiff  to  penal- 
ties {PritcheU  v.  SmaH,  6  D.  &  L. 
702 ;  7  C.  B.  625 ;  18  Law  J.,  C.  P. 
211). 

{a)  This  is  what  is  new  in  the 
present  section.  Down  to  this  point 
it  seems  only  to  re-enact  what  is  now 
necessary  to  entitle  a  party  to  pro- 
duction of  any  document.  Now  it 
proceeds  to  make  the  other  party 
answer  by  way  of  discovery  as  to 
any  other.  It  throws  the  onut  of 
proof  first  on  the  applicant  as  to  one 
and  then  on  his  opponent  as  to  aU, 
The  statute  14  &  15  Vict.  c.  99,  s. 
6,  does  not  enable  a  party  to  an  action 
to  call  upon  his  opponent  to  answer 
by  affidavit  whether  he  has  any  docu- 
ments  in  his  possession  relating  to 
the  matters  in  question  in  the  action, 
and  if  any,  to  specify  what  they  are ; 
but  it  entitles  him  to  have  an  inspec- 
tion of  all  documents  in  possession  of 
the  other  party,  material  and  relevant 
to  the  proof  of  the  case  on  which 
applicant  relies  (Reyner  v.  AUhuson, 
21  Law  J.,  Q.  B.  68).  That  is,  all 
that  the  applicant  could  show  on  oath 
to  be  so.  It  may  be  said  of  the 
present  section  as  it  was  said  in  other 
cases  of  the  statute  14  &  15  Vict, 
c.  99,  8.  6,  that  "  it  does  not  enable 
a  party  to  an  action  to  search  yene- 
ratty  his  opponent's  books  and  papers 
with  a  view  of  selecting  a  flaw  in 
those  documents,  and  those  only  in 
his  opponent's  possession  which  are 
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relevant  to  the  case  on  which  appli- 
cant relies."  For  it  requires  proof 
on  oath  as  to  some  document  to 
which  he  is  entitled.  Applicant 
cannot,  by  alleging  that  his  opponent 
is  in  possession  of  documents  mate- 
rial to  the  issues  to  be  niaintained 
by  the  former,  compel  the  latter  to 
make  affidavits  in  answer,  to  discover 
whether  he  has  any  such  documents 
in  his  possession,  and  to  specify  what 
they  are  {Galsworthy  v.  Norman^  12 
Law  J.,  Q.  B.  70),  but  he  can  do  so 
by  alleging  that  he  is  in  possession  of 
any  one  such  document.  In  another 
case  it  was  said  (and  by  way  of  de- 
scribing what  the  former  statute  did 
notf  it  describes  what  the  former 
section  does) :  ^*  The  power  given  to 
order  inspection  of  documents  given 
by  14  &  15  Vict.  e.  99,  s.  6,  is  not 
a  power  of  compelling  the  discovery 
of  documents  in  the  possession  of  the 
opposite  party."  The  power  given 
by  this  section  is  such  a  power ;  the 
power  of  obtaining  inspection,  how- 
ever, is  first  to  be  evoked  as  to  any 
one  document,  and  of  that  it  is  still 
to  be  said,  *'To  obtain  such  in- 
spection it  must  be  shown  that  an 
action  or  legal  proceeding  is  pending, 
that  there  are  circumstances  suffi- 
cient to  establish  hprimd  facie  case, 
that  the  documents  are  in  the  pos- 
session or  under  the  control  of  the 
opposite  party,  and  that  they  relate 
to  such  action  or  legal  proceeding ; 
and  that  the  applicant  would  by  a 
bill  of  discovery  or  other  proceeding 
in  equity,  obtain  an  inspection.  The 
right  of  a  plaintiff  in  equity  to  a 
discovery  is  limited  to  a  question  in 
the  cause,  and  to  such  material  docu- 
ments as  relate  to  proof  of  applicant's 
case  on  the  trial,  and  does  not  tend 
to  discovery  of  the  manner  in  which 
the  opponent's  case  is  to  be  estab- 
lished, or  to  evidence  which  relates 


exclusively  to  bis  case.  Under  this 
statute,  the  applicant  must  therefore 
show  the  nature  of  the  question  to 
be  tried,  and  state  with  suflScient 
distinctness  the  reasou  of  the  appli- 
cation and  the  nature  of  the  docu- 
ments,  in  order  to  satisfy  the  court 
or  judge  that  the  documents  are  de- 
sired to  enable  the  party  to  support 
his  own  case,  and  not  to  find  a  flaw 
in  the  case  of  his  opponent ;  and  the 
opponent  may  admit  or  deny  the 
possession  of  the  documents,  or 
excuse  their  production  on  the 
ground  that  they  relate  exclusively 
to  his  own  case,  or  that  he  is  privi- 
leged  from  producing  them  {Hunt  v. 
Hewitt,  21  Law  J.,  Ex.  210).  In 
ejectment  by  reversioner  against 
assignee  of  lessee,  lessor  of  plaintiff 
is  entitled  under  14  &  15  Vict,  c. 
99,  to  inspect  the  lease  (if  he  had  no 
counterpart),  and  also  the  assign- 
ment, but  not  the  conveyance  of  the 
freehold,  as  that  deed  did  not  prove 
any  part  of  the  plaintiffs  title  to  the 
land  he  sought  to  recover  {Doe  d. 
Avery  v.  Longford,  21  Law  J.,  Q. 
B.  217).  The  books  kept  by  keeper 
of  lunatic  asylum,  under  8  &  9  Vict. 
c.  100,  are  not  privileged  from  pro- 
duction and  order  made  under  14  & 
15  Vict.  c.  99,  s.  6.  Also  as  to 
letters  written  by  wife  of  plaintiff  to 
defendant,  and  also  by  commissioners 
of  lunacy  to  defendant.  Costs  of 
obtaining  order  of  inspection  are 
costs  in  the  cause,  but  costs  of  in- 
spection are  payable  by  party  in- 
specting {Hill  v.  Philp,  21  Law  J., 
Ex.  82).  See  as  to  iusufficiency  of 
affidavit  upon  application  by  defend- 
ant for  leave  to  inspect  books  in 
plaintiff's  possession,  in  action  by 
sharebroker  in  respect  of  purchase 
of  stock-  in  which  the  bill  of  parti- 
culars allowed  several  credits  (5n«u26r 
V.  MaginOf  21  Law  J.,  Ex.  121). 
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lating  to  the  matters  in  dispute  (a),  or  what  he 
knows  as  to  the  custody  they  or  anj  of  them  are 
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(a)  That  is  on  the  principle  of  the 
courts  of  equity  upon  the  subject. 
The  space  open  for  a  note  will  not 
admit  of  more  than  a  cursory  refer- 
ence to  the  cases  in  equity  as  to  dis- 
covery (vide  Pollock's  Treatise  on 
Discovery).  The  principle  might 
perhaps  be  laid  down  thus: — In 
Inman  v.  Hodgson,  1  You.  &  J.  28, 
Alexander,  C.  B.,  says,  **  It  would  be 
a  very  formidable  proposition  to  lay 
down  that  every  party  might  look 
into  documents  in  the  possession  of 
his  adversary  without  showing  that 
he  was  interested  therein.  This 
implies  that  where  he  is  interested 
he  has  the  right  of  inspection.  Now 
here  the  applicant  is  interested,  for 
he  is  a  party  to  the  document''  {Per 
Alderson,  B.,  Bliickv,  Gompertz,  21 
Law  J.,  Ex.  25).  In  Combe  v.  the 
City  of  London,  4  Y.  &  0.  139,  Lord 
Abinger,  C.  B.,  said,  *'  Nothing  can 
be  plainer  than  the  principles  on 
which  this  right  of  production  and 
discovery  depends.  A  party  has  a 
right  to  compel  the  production  of  a 
document  in  which  he  has  an  equal 
interest,  though  not  equal  in  degree, 
yet  to  a  certain  extent  equal,  with  the 
party  who  detains  it  from  him.  In 
that  case  he  may  file  a  bill  of  disco- 
very in  order  to  have  possession  of  it 
and  the  inspection  of  it.  A  party 
has  also  a  right  to  file  a  bill  of  dis- 
covery for  the  purpose  of  obtaining 
such  facts  as  may  prove  his  case; 
and  if  those  facts  are  either  in  pos- 
session of  the  other  party,  or  if  they 
consist  of  documents  in  possession  of 
ihe  other  party,  in  which  he  has 
either  an  interest  or  which  tend  to 
prove  his  case,  and  have  no  relation 
to  the  case  of  the  other  party,  he 
has  a  right  to  have  them  produced, 


and  he  may  file  a  bill  of  discovery  in 
order  to  aid  him  in  law  or  in  equity 
to  exhibit  those  documents  in  evi- 
dence, or  compel  a  statement  of 
those  facts"  (Bluci  v.  Oonqtertz,  21 
Law  J.,  Ex.  25).  In  equity  it  is  no 
answer  to  a  claim  for  production 
that  the  documents  form  part  of  the 
title  of  the  party  firom  whom  it  is 
claimed,  if  they  also  furnish  evidence 
in  support  of  the  other  party's  case 
{Bute  V.  GUmeester  Canai  Company, 
I  Phil.  681).  But  the  documents 
must  be  shown  to  relate  to  the  sub- 
ject matter  of  the  suit,  and  be  ad- 
mitted  by  the  defendant  to  be  such, 
and  to  be  in  his  possession  {Haverfield 
V.  Pyman,  2  Phil.  202;  Peele  v. 
Stoddart,  1  M.  &  G.  192, 1  H.  &  T. 
207).  As  if  on  a  suit  for  renewal  of 
a  lease  (not  in  plaintiff's  possession) 
the  defendant  states  in  his  answer 
that  by  a  deed  in  his  possession  he 
can  show  there  was  to  be  no  renewal 
{Phelen  v.  Hamilton,  9  Jr.  Rep. 
204  ;  S.  P.,  MorreU  v.  Wootton,  13 
Beav.  105).  Or  in  answer  to  a  claim 
for  production  of  all  the  documents 
relating  to  the  matter  do  not  deny 
possession  of  any  such,  but  rather 
imply  it  {Rigley  v.  Rigley,  15  Sim. 
90;  but  see  Glover  v.  HaU,  2  Phil. 
484).  It  was  suflScient  if  he  relied 
on  and  referred  to  them  as  in  his 
possession  {Dundtu  v.  Blake^  9  Ir. 
Eq.  Rep.  640) ;  not  that  he  simply 
stated  the  substance,  not  referring  to 
them  or  admitting  them  to  be  in  his 
possession  {Southwell  v.  Davy,  10 
Jr.  Rep.  7)  ;  nor  the  mere  statement 
of  a  deed,  even  admitting  the  posses- 
sion of  it,  containing  the  defendant's 
title,  and  not  shown  to  have  any 
necessary  part  of  plaintiff's  proof 
{Glover  v.  Hatt,  2  Phil.  484 ;  Was^ 
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in,  and  whether  lie  or  they  objects  or  object  (and 
if  so,  on  what  grounds,)  to  the  production  of  such 


Mcy  Y.  Tensest t  9  BeaT.  407).  But 
the  mere  fact  of  the  deed  being  de- 
fendant's title  would  be  no  objec- 
tion to  its  production,  if  it  appeared 
material  to  theplaintiflTs  case  (Attor» 
ney  General  v.  Lambe,  17  Law  J., 
Ch.  154).  Production  has  been  re- 
fused of  a  deed  which  the  plaintiff 
by  his  deed  sought  to  set  aside 
{Dandy  v.  Cross,  11  Beav.  91). 
Where  the  dispute  was  as  to  certain 
money  deposited  in  a  bank,  the 
plaintiff's  right  to  which  the  defend- 
ant denied,  the  plaintiff  was  held 
entitled  to  inspection  of  the  deed 
under  which  the  defendant  claimed 
control  over  it  {Mayor  qf  Berwick  v. 
Murray,  1  M.  &  G.  530;  1  H.  & 
T.  452).  Where  the  documento 
relate  directly  though  partly  to  the 
subject  matter  of  the  suit,  it  is  no 
objection  to  production  that  they 
are  the  parties'  own  books,  or  that 
they  relate  also  to  other  matters,  as 
where  the  bill  was  filed  for  breach 
of  custom  to  grind  com  at  plaintiff's 
mill,  and  the  defendant  was  com- 
pelled to  produce  his  account  books 
of  corn  ground  in  his  business,  being 
however,  allowed  to  seal  up  aU 
that  did  not  relate  to  com  ground  in 
the  district  {Ordv,  Fawcitt,  13  Jur. 
456),  Where  the  defendant  had 
obtained  an  order  for  conveyance  of 
the  legal  estate  under  the  Tmstees 
Act,  and  the  plaintiff  contended  that 
he  had  no  title  and  had  obtained  the 
conveyance  fraudulently:  held  that 
the  defendant  was  bound  to  discover 
all  matters  tending  to  prove  that  the 
order  was  improperly  obtained,  but 
not  as  to  the  defendant's  title  {Siain- 
ion  Y.  Chadwick,  13  Beav.  320). 
The  defendant  to  a  bill  of  discovery 
in  aid  of  the  plaintiff's  defence  to  an 


action  at  law  cannot  be  compelled  to 
produce  a  document  as  to  which  the 
bill  contains  no  allegation,  that  H 
relates  to  the  matter  in  issue  in  the 
action ;  and  it  is  sufficient  for  the 
defendant  to  swear  that  he  is  advised 
and  believes  that  the  document  does 
not  contain  evidence  in  support  of 
the  plaintiff's  pleas  in  the  action 
{Peele  v.  Sioddart,  1  M.  &  G.  192 ; 
1  H.  &  T.  207).  In  a  suit  by  a 
contractor  against  a  railway  com* 
pany,  in  respect  of  works  done  for 
them,  a  motion  was  by  the  defend- 
ants, that  the  plaintiff  should  pro- 
duce all  written  commonieations 
which  had  passed  between  certain 
persons,  naming  them,  and  all  ac» 
count  books,  documents,  papars,aBd 
writings  relating  to  the  contracts  it 
the  bill  mentioned.  The  defendant's 
solicitor  made  an  affidavit  in  tupport 
of  the  motion,  that  he  believed  that 
the  plaintiff  had  documents  as  stated 
in  the  notice  of  motion;  and  the 
plaintiff,  by  an  affidavit  in  answer 
admitted  that  he  had  in  his  posses- 
sion a  great  mass  of  documents 
relating  to  the  works  in  qae8tion» 
but  stated  that  to  ascertain  which  of 
them  came  within  the  terms  of  the 
motion  would  be  productive  of  gnst 
expense  and  inconvenience  tohitt. 
The  court  made  the  order  accordiig 
to  the  terms  of  the  motion  {Macm^ 
tosh  V.  The  Great  Western  MaUway 
Company,  22  Law  J.,  Ch.  72).  A 
plaintiff  is  entitled  to  discovery,  Jiot 
only  of  that  which  constitutes  his 
own  title,  but  also  to  discovery  for 
the  purpose  of  repelling  an  antid- 
pated  defence,  and  also  to  discovery 
of  what  the  case  is  which  the  ile- 
fendant  relies  upon,  and  how  it  is 
made  out,  that  is,  the  grounds  and 
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as  are  in  his  or  their  possession  or  power  (a) ;  and 
upon  such  affidavit  being  made  the  court  or  judge 
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foandations  of  the  defendant's  title, 
but  not  the  discovery  of  the  evidence 
by  which  it  is  intended  to  be  sup- 
ported. The  information  charged 
that  the  defendants  claimed  under 
some  charter,  &c.,  and  that  certain 
charters  and  documents  were  in  the 
possession  of  the  defendants,  relating 
to  the  matters  aforesaid  (that  is,  the 
plaintiff's  title),  and  that  none  of 
such  documents  contained  any  grant 
to  the  defendants  (^,  or  recognition 
of  their  title  to,  the  matters  in  ques- 
tion in  the  suit.  Held,  that  the 
defendants  were  bdund  to  answer 
whether  they  claimed  under  some 
charter,  and  as  to  the  possession  of 
soeh  documents,  and  whether  or  not 
they  contained  any  such  grant  or 
recognition,  and  that  they  could  not 
excuse  their  production  by  stating 
their  belief  that  such  documents  did 
not  contain  evidence  of  the  plaintiff's 
title,  but  must  distinctly  negative  the 
j'^rounds  upon  which  the  plaintiff 
called  for  their  production.  It  is 
not  sufficient  for  a  defendant,  in 
order  to  protect  himself  from  pro- 
dnctioo  of  documents,  to  negative  the 
plaintiff^s  title  ;  but  he  must  set  out 
micki  a  title  in  himself  as,  if  proved, 
WQidd  show  that  he  is  entitled,  and 
not  the  plaintiff.  An  agent  claiming 
an  adverse  title,  proved  by  acts  of 
ownership,  must  distinctly  negative 
the  conclusion  that  such  acts  of 
ownership  are  to  be  attributed  to  his 
character  of  agent  {The  Attorney 
General  v.  (ktrporation  of  London^ 
19  liaw  J.,  Ch.  314). 

{a)  The  latest  cases  on  the  subject 
at  law  will  well  illustrate  the  scope 
,  and  effect  of  the  present  section.  In 
Scott  ▼.  WaUer,  1  N.  C.  L.  Rep. 
940,  22  Law  J.,  Q.  B.  404,  on  a  plea 


of  lien  in  respect  of  costs  in  an 
action  between  these  parties:  held 
(Erie  J.,  dvhitante)  that  the  plaintiff 
was  entitled  to  an  inspection  of  the 
entries  in  the  defendant's  books  re- 
lating to  such  bill  of  costs  under  the 
statute  on  an  affidavit  denying  the 
plaintiff's  liability  for  such  bill,  and 
that  he  believed  the  defendant's 
books  would  show  this,  and  that 
another  party  only  was  liable,  vrith- 
out  specifying  any  particular  books 
or  entries.  There,/?^  Crampton,  J., 
"  The  rule  (in  equity)  is  that  a  party 
is  not  to  be  allowed  to  see  the  evi- 
dence in  support  of  his  opponent's 
case;  but  Smith  v.  Duke  (f  Beaufort 
(1  Hare  507)  shows  that  you  may 
have  an  inspection  of  documents  to 
support  your  own  case,  although  that 
may  be  merely  the  negative  of  your 
opponent's."  The  original  applica- 
tion was  to  inspect  all  books  of  the 
defendant,  and  make  copies  from 
such  parts  as  related  to  the  particu- 
lars of  lien,  but  it  was  objected  that 
this  was  too  general  {Sneider  v. 
ManginOf  7  Ex.  229),  and  per  Lord 
Campbell,  C.  J.:  *'In  its  present 
shape  it  is  a  fishing  application ;  but 
where  a  defendant  has  in  his  posses- 
sion a  document  which  does  not 
constitute  his  own  case,  and  will 
support  that  of  the  plaintiff,  or  will 
answer  that  of  the  defendant,  the 
plaintiff  is  entitled  to  an  inspection 
of  it  but  not  to  see  the  evidence  that 
is  to  make  out  the  defendant's  case. 
So  far  as  the  books  relate  to  the 
particulars  of  lien  the  application 
ought  to  be  granted.  The  plaintiff's 
affidavit  is  not  specific  in  stating  that 
be  believes  there  is  any  particular 
entry  in  any  book  in  the  defendant's 
possession  contradictory  to  the  bill 
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may  make  such  further  order  thereon  as  shall  he 
just  (a). 

Fower  to  deliver  Interrogatories, 

UvSwfltt^  ^^'  Ii^  8^1  causes  in  any  of  the  superior  coiirt8{i), 
interroga-  hy  Order  of  the  court  or  a  judge,  the  plaintiff  may, 
oppodte  ^^*^  *^®  declaration,  and  the  defendant  may,  with 
party.         the  plea(c),  or  either  of  them,  by  leave  of  the 


of  particulars ;  but  it  may  fairly  be 
presumed  that  there  are  entries  from 
which  the  particulars  have  been  made 
out.  These  would  not  be  evidence  for 
thedefendantfbutmay  be  material  for 
the  plaintiff  to  rebut  the  defendant's 
-  case.  Per  Coleridge,  J. :  "  They  are 
equally  in  support  of  the  plaintiff's 
case  whether  they  sustain  it  primd 
facie  or  contradict  a  case  set  up  by 
the  defendant ;  and  if  so,  the  appli- 
cation is  within  the  privilege  of  the 
statute.  Whether  the  application  is 
too  general  must  be  judged  of  by  the 
particular  circumstances  of  the  case. 
The  plaintiff  can  know  nothing  of 
the  defendant's  books,  but  has  been 
supplied  with  particulars  of  the  lien 
set  up  in  the  plea.  There  must  be 
materials  for  them ;  and  the  plaintiff 
desires  to  see  the  entries,  and  states 
his  belief  that  they  will  show  he  was 
not  liable."  P^  Erie,  J.:  •«  The  same 
principle  will  apply  in  a  common  case 
of  goods  sold  or  work  done,  where 
one  party  desires  to  see  the  books  of 
his  opponent  for  the  purpose  of  find- 
ing out  evidence  showing  his  non- 
liability." Per  Crampton,  J. :  •*  Why 
should  not  the  principle  be  applied  to 
every  case  of  that  kind  ?  why  should 
not  a  defendant  have  a  right  to  see 
who  is  charged  by  the  plaintiff*s 
books?"  In  Coster  v.  Baring,  2 
N.  C.  L.  Rep.  811,  it  was  held  that 
the  right  of  a  plaintiff  to  inspect 
under  the  statute  cannot  be  limited 


to  documents  necessary  or  sufficient 
per  se  to  make  out  a  prima  fade 
case,  but  extends  to  any  which  tend 
to  strengthen  or  support  it ;  and  that 
the  rule  that  one  party  has  no  right 
to  inspect  documents  which  mi^e 
out  the  case  (or  title)  of  the  other 
does  not  apply,  if  they  also  make  out 
his  own.  It  was  said  arguendo', 
**  Any  party  then  may  claim  pro- 
perty, and  have  inspection  of  the 
owner's  title  deeds  on  affidavit  that 
the  rentals  will  prove  his  own  title.'' 
Sedper  Cresswell,  J. :  "  He  must  first 
state  what  his  title  is,  and  give  sonte 
reason  to  suppose  that  the  deeds  are 
in  the  other's  custody ;  mere  surmise 
is  not  sufficient."  The  effect  of  the 
present  section  seems  to  be  not  to 
alter  the  rule  as  to  the  ground  for 
the  application,  but  to  superadd  the 
aid  of  discovery  by  way  of  answer  at 
to  all  documents  relating  to  the 
matter  in  the  power  or  possession  of 
the  other  party. 

(a)  That  is  as  to  the  productioQiif 
any  of  the  documents  as  to  whidi 
the  deponent  answers. 

(b)  This  section  applies  tiie 
powers  of  the  1  Will.  4,  c.  22,  s.54, 
and  criminal  information  was  held 
not  an  action  within  the  1  WilL  4, 
c.  22,  and  an  order  for  examination 
on  interrogatories  could  not  be  made 
(Reg,  V.  Apton^  17  Law  J.,  M.  C.  13 ; 
12  Jur.  11). 

(c)  For  purposes  of  prool 
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court  or  a  judge  may,  at  any  other  time  (a),  deliver 
to  the  opposite  party  or  his  attorney  (provided  (b) 
Buch  party,  if  not  a  body  corporate,  would  be  liable 
to  be  called  and  examined  as  a  witness  upon  such 
matter  (c)),  interrogatories  in  writing  upon  any 
matter  as  to  vhich  discovery  may  be  sought  (d) 


(a)  Before  or  after  delivery  of 
declaration  or  pleadings ;  for  pur- 
poses of  pleading  or  proof. 

{b)  It  is  presumed  that  this  means 
not  excluded  from  being  a  witness 
as  one  of  the  parties  to  the  cause, 
in  one  of  the  cases  excepted  by  the 
statute  (vide  Appendix). 

(c)  This  refers  to  the  next  sentence, 
**  any  matter  as  to  which  discovery 
may  be  brought.*' 

(d)  As  to  discovery  generally,  see 
Pearce  v.  Creswell,  2  Hare  286, 
especially  as  to  the  maxim  of  equity 
that  the  right  to  discovery  carries 
"with  it  the  right  to  relief,  which  it 
appears  is  not  to  be  t^en  as  a 
general  or  abstract  principle.  That 
was  a  bill  by  administrator  for  dis- 
covery as  to  a  debt  from  the  defend- 
ants to  the  intestate^  and  certain 
negotiable  instruments  given  by  them 
for  it.  A  plaintiff  at  law  is  ordina- 
rily entitled  to  discovery  in  equity, 
but  if  he  prays  for  an  injunction  in 
the  meantime  to  restrain  the  de- 
fendant from  all  proceedings  at  law 
against  the  plaintiff  in  equity,  this  is 
a  prayer  for  relief  and  fatid  to  the 
bill  of  discovery  (Andrews  v.  Lupton, 
13  Law  J.,  V.  C.  E.  201).  A  dis- 
covery  cannot  be  had  of  matters 
which  might  subject  the  party  to 
prosecution,  and  if  in  the  interroga- 
tories these  are  mixed  up  with 
others  as  to  which  discovery  could 
be  asked,  the  defendant  is  not  bound 
to  answer  any  portion  of  them 
(Litchfield  v.  Bond,  6  Beav.  88). 
But  it  is  no  answer  to  claim  for  dis- 


covery that  the  defendant  has  a  claim 
for  equitable  relief  (Brake  v.  Drake, 
3  Hare.  523).  As  to  illegality  of 
money  lent  at  play,  no  excuse  for 
non-discovery  (Slotnan  v.  Kelly,  4 
y.  &  C.  169).  As  to  discovery  in 
aid  of  plea  of  immoral  consideration 
(Benyon  v.  Nettlefield,  18  Law  J^ 
Ch.  445).  As  to  discovery  of 
income-tax  returns  not  allowed 
(MitcheUv.Koecker,  11  Beav.  380). 
Where  the  plaintiff  claimed  as  pur. 
chaser,  and  the  biU  charged  repre- 
sentations by  the  defendants  that 
they  were  entitled  under  a  settle- 
ment anterior  to  the  purchase,  it  was 
held  that  they  were  bound  to  set 
forth  whether  they  had  made  the 
alleged  representations  as  to  their 
title,  but  not  whether  such  repre- 
sentations were  true,  or  to  discover 
the  nature  of  their  title  (Potter  v. 
Waller,  2  De  G.  &  S.  410).  A  bill 
of  discovery  in  aid  of  the  defence  to 
an  action  at  law  cannot  be  main- 
tained against  a  person  interested  in 
the  action,  unless  he  is  a  party  to  the 
record  at  law ;  and  in  an  action  on 
a  policy  of  marine  insurance, 
brought  by  the  agent  in  whose  name 
the  policy  was  effected,  the  person 
named  in  the  declaration  as  the  real 
person  assured  is  not  to  be  consi- 
dered a  party  to  the  record  at  law,  so 
as  to  be  liable  to  a  bill  of  discovery 
(Kerr  v.  Rew,  5  M.  &  Cr.  154). 
The  Court  of  Chancery  will  not 
compel  discovery  in  aid  of  plea  to 
action  or  deed,  which  sets  up  de- 
fence that  consideration  was  immo- 
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and  require  such  party,  or  in  the  case  of  a  bodj 
corporate  any  of  the  officers  of  such  body  cor- 


ral, where  plaintiff  has  participated 
in  the  act  the  deed  was  intended  to 
produce  (Benyon  v.  N^ettlefield,  18 
Law  J.,  Ch.  445).  But  afterwards 
on  appeal  the  decree  was  reversed, 
and  discovery  granted,  and  the  Lord 
Chancellor  said :  **  It  is  said  that 
because  the  court  will  not  grant 
relief  in  a  case  of  this  kind,  there- 
fore it  will  not  grant  discovery. 
Here  the  plaintiff  puts  his  case  upon 
a  totally  different  equity.  The  dis- 
tinction between  bills  for  discovery 
merely,  and  bills  for  relief,  whatever 
similarity  there  ^  may  be  between 
them  in  some  points,  is  well  under- 
stood, and  the  cases  are  suscep- 
tible of  a  totally  different  considera- 
tion. Here  the  plaintiff  at  law  is 
seeking  to  obtain  a  verdict  by  with- 
holding the  facts  of  the  case  upon 
which  the  assistance  of  a  court  of 
law  is  sought,  and  the  defendant  at 
law  is,  therefore,  compelled  to  resort 
to  a  court  of  equity  to  force  his 
opponent  to  disclose  those  facts 
which  ought  to  be  before  the  court 
of  law.  Suppose  that,  in  a  bill  to 
be  relieved  from  such  a  contract,  the 
court  should  refuse  relief,  does  it 
follow  that,  upon  that  ground, 
the  party  will  not  be  entitled  to 
discovery  in  aid  of  his  defence  to  an 
action  upon  the  contract  at  law? 
The  cases  all  go  to  show  that, 
though  a  bill  in  such  cases  for  dis* 
covery  and  relief  is  demurrable,  yet 
the  objection  does  not  prevail  where 
the  bill  is  for  discovery  merely. 
This  bill  contains  no  allegations 
which  may  not  be  answered  without 
subjecting  the  party  to  a  penalty. 
The  bill  alleges  that  the  agreement 
upon  which  the  deed  was  founded, 
was  made  with  the  woman  herself 


for  illicit  cohabitation,  and  then  that 
by  means  of  the  trustees  of  the  deed 
she  is  seeking  to  enforce  the  deed  at 
law.  Supposing  the  trustees,  at  the 
time  the  bond  was  given,  knew  of 
the  previous  agreement,  and  that  the 
bond  was  given  for  such  unlawful 
consideration,  would  that  circum- 
stance subject  them  to  any  penalty 
or  forfeiture  ?  Where  a  defendant  it 
sued  at  law,  and  he  has  a  good 
defence  founded  upon  illegal  consi- 
deration, he  is  entitled  to  discovery 
where  it  can  be  obtained  vnthout 
infringing  any  of  those  exceptions  to 
the  rule.  No  such  exception  applies 
to  this  case.  The  bill,  therefore,  as 
framed,  entitles  the  plaintiff  to  an 
answer."  A  bill  alleged  that  the 
defendant  had  received  certain  sums 
from  B.  on  behalf  of  the  p^ainiiff, 
and  asked  whether  the  defendant 
did  not,  in  fact,  receive  them,  and 
whether  on  the  plaintiff's  behalf,  &c 
The  ansvirer  denied  that  the  defend- 
ant had  received  these  sums  on 
behalf  of  the  plaintiff:  held,  that  it 
was  insufficient  (Jodreli  v.  Staney^ 
10  Beav.  225  ;  11  Jur.  530 ;  16  Law 
J.,  Ch.  195).  Where  particuiar 
facts  are  alleged,  and  there  ar«  sift- 
ing inquiries  founded  on  them, 
general  denial  is  insufficient  {lb.). 
Where  a  bill  alleges  specific  pay* 
ments  to  defendant,  by  sp^^ie 
persons  at  specific  times,  and  the 
interrogatory  asks  generally,  whether 
such,  or  some  other,  and  what  pay« 
ments  were  not  made  to  defendtrnt, 
by  such,  or  some  other,  and  wh«t 
persons,  at  such,  or  some  other,  and 
what  times,  the  court  will  not 
enforce  a  discovery  of  all  payments, 
by  all  persons,  at  all  times,  \mt  will 
confine  the  discovery  within 
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porate,  within  ten  days  to  answer  the  questions  in 
writing  by  affidavit,  to  be  sworn  and  filed  in  the 
ordinary  way ;  and  any  party  or  officer  omitting, 
without  just  cause,  sufficiently  to  answer  all  ques- 
tions as  to  which  a  discovery  may  be  sought  within 
the  above  time  (a),  or  such  extended  time  as  the 
court  or  a  judge  shall  allow,  shall  be  deemed  to 
bare  committed  a  contempt  of  the  court  (h),  and 
shall  be  liable  to  be  proceeded  against  accordingly. 

LII.  The  application  for  such  order  (c),  shall  be  Affidavits 
made  upon  an  affidavit  of  the  j)arty  proposing  to  p?o^ng 
interrogate,  and  his  attorney  or  agent  (^),  or,  in  to  interro- 
the  case  of  a  body  corporate,  of  their  attorney  or  S£at£niey. 


able  limits  {lb.).  Difficulty  in  fram- 
ing answers  so  as  to  escape  the 
charge  of  insufficiency  on  the  one 
hand  and  redundancy  or  imperti- 
nence  on  the  other  (/ft.)*  See  a  case 
in  which  defendants,  declining  to 
answer  because  such  answer  might 
tend  to  subject  them  to  penalties  of 
Stock-jobbing  Act,  protected  from 
discovery.  Semble^  if  defendant 
states  circumstances  which  ontheface 
of  them  are  not  only  consistent  with 
peril  he  alleges,  but  which  also 
render  it  extremely  probable,  he 
entitles  himself  to  protection  from 
discovery  {Shorty.  MercieVt  20  Law 
J.,  Ch.  289).  A  plaintiff  is  entitled 
to  discovery,  not  only  of  that  which 
constitutes  his  own  title,  but  also  to 
discovery  for  the  purpose  of  repelling 
am  anticipated  defence ;  and  also  to 
discovery  of  what  the  case  is  which 
the  defendant  relies  upon,  and  how 
it  is  made  out,  that  is,  the  grounds 
and  foundation  of  defendant's  title, 
but  not  to  discovery  of  evidence  by 
which  it  is  intended  to  be  supported 
{Attorney  General  v.  Corporation  of 
Limdon,  19  Uw  J.,  Ch.  314).  An 
arbitrator  cannot,  by  a  general  denial 
of  fravd,  protect  himself  from 
answering    those    facts    which,    if 


admitted,  would  tend  to  show 
fraud  alleged  {Padley  v.  Lincoln 
Waterworks,  19  Law  J.,  Ch.  436). 
Many  of  the  cases  decided  in  Chan- 
cery as  to  interrogatories  will  be 
useful.  See,  for  instance,  in  case 
already  cited,  observations  as  to 
mode  of  forming  interrogatories  and 
answers  in  Chancery  {Jodrell  v. 
Slaney,  11  Jur.  531).  See  an 
insufficient  interrogatory  for  omission 
of  words,  *'  or  either  of  them" 
{Peacock  v.  Kemott,  15  Sim.  71). 

(a)  Vide  arite,  notes  to  sect.  50, 
as  to  discovery,  and  sect.  69. 

{b)  If  he  declines  he  may,  under 
sect.  48,  be  compelled  to  appear  and 
be  examined  on  oath.  Vide  sect.  48, 
ante;  sect.  53,  post.  Vide  sect.  60,  as 
to  discovery  of  debts  due  to  the 
judgment  creditor. 

(c)  That  is  such  orders  as  are 
mentioned  in  the  preceding  section. 
**  By  order  of  the  court  or  a  judge, 
either  plaintiff  or  defendant  may  at 
any  time  deliver  interrogatories,"  &c. 
It  does  not  appear  that  the  clause 
can  be  referred  to  sect.  48. 

{d)  It  will  be  observed  the  word 
is  conjunctive,  so  that  both  the 
client  and  his  attorney  must  join. 
But  see  proviso  at  end  of  the  clause. 
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agent,  stating  that  the  deponents  or  deponent  (a) 
believe  or  believes  that  the  partv  proposing  to  in- 
terrogate, whether  plaintiff  or  defendant,  will  de- 
rive material  benefit  in  the  cause  from  the  dis- 
covery which  he  seeks,  that  there  is  a  good  cause 
of  action  or  defence  upon  the  merits,  and,  if  the 
application  be  made  on  the  part  of  the  defendant, 
that  the  discovery  is  not  sought  for  the  purpose  of 
delay ;  provided  that  where  it  shall  happen,  from 
unavoidable  circumstances,  that  the  plaintiff  or 
defendant  cannot  join  in  such  affidavit,  the  court 
or  judge  may,  if  they  or  he  think  fit,  upon  affidavit 
of  such  circumstances  by  which  the  party  is  pre- 
vented from  so  joining  therein,  allow  and  order 
that  the  interrogatories  may  be  delivered  without 
such  affidavit  (6). 


Oral  ex- 
amination 
of  parties, 
wben  to  be 
allowed. 


Oral  Examvnation  of  Parties. 

LIII.  In  case  of  omission,  without  just  cause, 
to  answer  sufficientlv  such  written  interrogatories, 
it  shall  be  lawful  for  the  court,  or  a  judge,  at 
their  or  his  discretion,  to  direct  an  oral  examination 
of  the  interrogated  party  (c),  as  to  such  points  as 
they  or  he  may  direct  (d),  before  a  judge  or  master ; 
and  the  court  or  judge  may  by  such  rule  or  order, 
or  any  subsequent  rule  or  order,  command  ttie 
attendance  of  such  party  or  parties  before  the  per- 
son appointed  to  take  such  examination,  for  th^ 
purpose  of  being  orally  examined  as  aforesaid,  OiT 
the  production  of  any  writings  or  other  documents 
to  be  mentioned  in  such  rule  or  order,  and  may 


(a)  That  is,  deponents  in  any  dase 
except  that  of  a  corporation,  in 
which  case  alone  can  the  affidavit 
be  made  by  a  deponent^  as  the  at- 
torney alone.  See  the  end  of  the 
clause. 

(b)  Whence  it  appears  plainly 
that  in  no  case  can  the  client  or  his 
attorney  (except  in  case  of  a  corpo- 


rate body)  make  the  affidavit  alone. 

(c)  This  clause  is  similar  to  sect 
48 ;  but  it  will  be  observed  the  cwrt 
has  power  under  the  present  section. 
Vide  notes  to  sect.  48. 

{d)  As  to  which,  the  practice  will 
probably  be  similar  to  what  it  is  on 
interpleader,  or  other  issues  of  fact. 
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impose  therein  such  terms  as  to  such  examination, 
and  the  costs  of  the  application,  and  of  the  pro- 
ceedings thereon,  and  otnerwise,  as  to  such  court 
or  judge  shall  seem  just  (a). 

LIV.  Such  rule  or  order  shall  have  the  same  ProceediDgs 
force  and  effect,  and  may  be  proceeded  upon  in  JSe"©?"** 
like  manner  as  an  order  made  under  the  said  here-  order, 
inbefore  mentioned  act  passed  in  the  first  year  of 
the  reign  of  his  late  majesty  King  William  the 
Fourth  (6). 

LY.  Whenever,  by  virtue  of  this  act,  an  ex-  Depositions 
amination  of  any  witness  or  witnesses  has  been  elSmfni? 
taken  before  a  judge  of  one  of  the  said  superior  ttons  to  be 
courts,  or  before  a  master,  the  depositions  taken  MMtert 
down  by  such  examiner  shall  be  returned  to  and  o®<^- 
kept  in  the  master's  oflSce  of  the  court  in  which 
the  proceedings  are  pending ;  and  office  copies  of 
such  depositions  may  be  given  out,  and  the  depo- 
sitions may  be  otherwise  used,  in  the  same  manner 
as  in  the  case  of  depositions  taken  under  the  here- 
inbefore mentioned  act  passed  in  the  first  year  of  iw.  4, 0.22. 
the  reign  of  his  late  majesty  King  William  the 
Fourth  (c). 

LVI.  It  shall  be  lawful  for  every  judge  or  master  Examiner 
named  in  any  such  rule  or  order  as  aforesaid  for  JJi^iS  ^^ 
taking  examinations  under  this  act,  and  he  is  here-  port  to  the 
by  required  to  make,  if  need  be,  a  special  report  to  ^^^' 
tne  court  in  which  such  proceedings  are  pending, 
touching  such  examination  (d),  and  the  conduct  or 
al)sence  of  any  witness  or  other  person  thereon  or 
relating  thereto ;  and  the  court  is  hereby  author- 
ized  to  institute  such  proceedings  and  make  such 
order  and  orders  upon  such  report  as  justice  may 
require,  and  as  may  be  instituted  and  made  in  any 
case  of  contempt  of  the  court  (e). 


(a)  According  to  the  next  section,  ments  in  the  statutes  of  Geo.  3  and 

{b)  Ftdcsect.  47.  Will  4,  cited  an/*,  s.  47. 

(c)  Vide  sect.  47 ;  and  1  Archh.  {e)  As  to  which,  see  Archbold'a 
Pract.  37.  Practice,  554, 

(d)  Exactly  similar  to  the  enact- 
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LVII.  The  costs  of  every  appHcation  fop  any 
rule  or  order  to  be  made  for  the  examination  of 
witnesses  by  virtue  of  this  act,  and  of  the  rule  or 
order  and  proceedings  thereon,  shall  be  in  the  dis- 
cretion of  the  court  or  judge  by  whom  such  nde  or 
order  is  made. 


Inspection 
l)y/iiry,of 
parties  or 
witnesses. 


Inspection  of  Heal  and  Personal  Property, 

LVIII.  Either  party  shall  be  at  liberty  to  apply 
to  the  court  or  a  judge  for  a  rule  or  order  for  the 
inspection  by  the  jury,  or  by  himself,  or  by  his 
witnesses,  of  any  real  or  personal  property  the  in- 
spection of  which  may  be  materia  to  the  proper 
determination  of  the  question  in  dispute  (a) ;  and 
it  shall  be  lawful  for  the  court,  or  a  judge,  if  they 
or  he  think  fit,  to  make  such  rule  or  order,  upon 
such  terms  as  to  costs  and  otherwise  as  such  court 
or  judge  may  direct :  provided  always,  that  nothing 
herein  contained  shall  affect  the  provisions  of  the 
"Common  Law  Procedure  Act,  1862  "(5),  or  any 
previous  act,  as  to  obtaining  a  view  by  a  jury; 
provided  also,  that  all  rules  and  regulations  now  in 
force  and  applicable  to  the  proceedings  by  view 


(a)  There  is  a  similar  provision  in 
the  Patent  Act,  15  &  16  Vict.  c.  83, 
8.  42,  under  which  it  has  been  held 
that  an  application  to  inspect  de- 
fendant's machinery  maybe  made  by 
plaintiff  before  delivery  of  declara- 
tion in  an  action  for  infringement  of 
plaintiff's  patent ;  but  such  inspec- 
tion will  not  be  granted  as  of  course, 
or  without  party  applying  for  it, 
showing  inspection  to  be  material 
for  the  purposes  of  the  cause 
(Amies  V.  Kelsey,  22  Law  J.,  Q. 
B.  84).  In  an  action  for  infringe- 
ment of  a  patent,  the  court  will  not 
grant  an  order,  under  15  &  16  Vict, 
c.  83,  s.  42,  for  an  inspection  of  a 
machine  upon  an  affidavit  **  that  the 
machine  used  by  defendants  is  the 


same  for  which  the  plaintiff  has 
obtained  a  patent"  (Shaw  v.  Bank  qf 
England,  22  Law  J.,  Ex.  26). 
Plaintiff  having  brought  an  action 
against  the  defendants  for  alleged 
infringement  of  patent  for  use  of 
certain  machinery,  was  in  company 
of  two  scientific  witnesses  aUovvad 
an  inspection  of  machinery  coia- 
plained  of  as  an  infringement.  Ac- 
tion afterwards  discontinued,  and 
fresh  action  brought  after  passing  of 
15  &  16  Vict.  c.  83,  and  plaint^ 
applied,  under  sect.  42,  for  second 
inspection.  Order  refused  {Shaw  v. 
Bank  of  England,  22  Law  J.^  JSs. 
210). 

ip)  Sect.  114,  note,  ante. 
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under  the  said  last-mentioned  act  shall  be  held  to 
apply  to  proceedings  for  inspection  by  a  jury  under 
the  provisions  of  this  act,  or  as  near  thereto  as 
may  be  (a). 

lilX.  The  several  courts,  or  any  judge  thereof,  Bale  or 
may  make  all  such  rules  or  orders  upon  the  sheriff  gJ^J^g 
or  other  person  as  may  be  necessary  to  procure  the  J«^» 
attendance  of  a  special  or  common  jury  for  the 
trial  of  any  cause  or  matter  depending  in  such 
courts  (b),  at  such  time  and  place  and  in  such  man- 
ner as  they  or  he  may  think  fit  (c). 

Attachment  of  Debts, — Judgment  Creditors, 
LX.  It  shall  be  lawful  for  any  creditor  who  has  Examina- 
obtained  a  judgment  in  any  of  the  superior  courts  ment*debtw 
to  applv  to  the  court  or  a  judge  for  a  rule  or  order  as  to  debts 
that  th'e  judgment  debtor  should  be  orally  ex- ^^'^^  ***  ***"'• 
amined  (d)  as  to  any  and  what  debts  (e)  are  owing 
to  him  before  a  master  of  the  court,  or  such  other 
person  as  the  court  or  judge  shall  appoint;  and 
lie  court  or  judge  may  make  such  rule  or  order 
for  the  examination  of  such  judgment  debtor,  and 
for  the  production  of  any  books  or  documents,  and 
the  examination  shall  be  conducted  in  the  same 
manner  as  in  the  case  of  an  oral  examination  of  an 
opposite  party  before  a  master  under  this  act  (f). 

liXI.  It  shall  be  lawful  for  a  judge  (y),  upon  jndge  may 

(a)  Note,  New  Rules,  H.  T.,  17  (/)  As  to  which,  tfide  ante, 

Vict.  8.  849.  {g)  These  sections  in  substance 

(J)  Note,  CJommon  Law  Procedure  apply  to   the    whole  country   the 

Act  of  1852,  sect.  107,  113,  as  to  custom  of   "  foreign  attachment," 

common  jurors,  sect.  108,  as  to  spe-  which  in  ancient  times  applied,  it  is 

ctal  jurors.    Et  vide  sect.  1  and  sect,  believed  (though  known  by  the  name 

95  of  the  present  act.  of  the  custom  of  London)  to  all 

{c)  Vide  sect.  1,  ante,  as  to  two  cities  or  boroughs,  as  certainly  it  did 

judges  sitting  at  the  same  time  for  to  many,  as  Exeter  and  other  places 

trial  of  causes  in  the  same  court ;  and  (1  Lean.  321),  and  to  those  places 

sect.  95,  poit,  as  to  appointment  of  alone,    only    by   reason    of  those 

sittiBgs.  being  the  only    places  where  any 

(d)  Vide  sect.  53.  trade  was  carried  on.    See  PuUing's 

{e)  Debts,  vide  Act  of  1852,  sect.  Laws  and  Customs  qf  Lsndon,   p. 

25 ;  et  vide  next  section.  188.    By  the  custom  of  London,  if 

t2 
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order  an 
attachment 
of  debts. 


the  exparte  application  of  such  judgment  cre- 
ditor (a),  either  before  or  after  such  oral  examina- 
tion, and  upon  affidavit  by  himself  or  his  attorney 
stating  that  judgment  has  been  recovered,  and  that 
it  is  still  unsatisfied,  and  to  what  amount,  and 
that  any  other  person  (It)  is  indebted  to  the  judg- 
ment debtor  (<?),  and  is  within  the  jurisdiction,  to 
order  that  all  debts  {d)  owing  or  accruing  from 


a  plaint  be  entered  in  the  court  of 
the  mayor,  or  the  sheriff  against  A., 
and  the  process  be  returned  nichilt 
and  thereupon  the  plaintiff  suggests 
that  another  person  within  London 
is  indebted  to  A.,  the  debtor  shall  be 
warned,  and  if  he  does  not  deny 
himself  to  be  indebted  to  A.,  the 
debt  shall  be  attached  in  his  hands 
(22  Ed.  4,  30).  And  process  issues 
by  a  summons,  directed  to  the  ser- 
jeant.at-mace,  to  summon  the  de- 
fendant (22  Ed.  4, 30).  Then  upon 
a  suggestion  entered,  that  A.  is  in- 
debted to  the  defendant,  a  precept 
goes  to  the  seijeant  to  attach  the 
money  in  the  hands  of  A.  (Lut.981). 
Firfe  Com.  Dig.,  title  "  Attachment," 
and  Locke's  Foreign  Attachment. 

(a)  Who  may  be  an  executor  or 
administrator,  and  have  sued  as  such, 
or  the  defendant  might  be  sued  as 
such. 

{b)  It  is  hardly  possible,  of  course, 
that  the  judgment  creditor  should 
swear  to  this:  at  least,  in  many 
cases  it  would  be  impossible;  and 
though  the  terms  of  the  section  seem 
to  require  it,  probably  it  would  be 
satisfied  by  his  swearing  that  he  be- 
lieved such  a  person  to  be  indebted 
to  the  judgment  debtor.  Primd 
facie,  and  unanswered,  this  would 
be  sufficient  on  the  principle  laid 
cfown  and  illustrated  in  the  recent 
case  of  Stokes  v.  Grissell,  2  N.  C.  L. 
Rep.  730. 

(c)  Therefore  It  cannot  be  the  plain- 


tiff himself  (Hope  v.  Hilman,  1 
Brownl.  &  Gold.  60) ;  nor  he  and 
his  partners  {Nowell  v.  Hallett,  4 
B.  &  A.  646). 

(d)  The  word  is,  it  will  be  ob- 
served, debt ;  there  is  no  word  in- 
cluding any  demand  not  strictly 
amounting  to  a  debt.  Vide  ante. 
Act  of  1852,  s.  25,  and  notes  thereto. 
If  B.  be  bound  by  contract  to  pay 
two  pence  for  all  goods  sold  before 
August,  this,  which  rests  only  in 
damages,  cannot  be  attached  (R.  1 
Rol.  552, 1.  20),  Vide  Com.  Dig., 
'^  Attachment."  A  question  may 
arise  as  to  bills  or  notes  :  the  instru- 
ments themselves  cannot  be  attached 
imder  this  clause;  and  as^Co  the 
amount,  it  may  not  be  always  a  debt, 
where  the  judgment  debtor  would 
not  have  a  right  of  action  in  debt ;  as, 
if  he  be  indorsee,  and  garnishee,  (the 
only  solvent  party)  is  acceptor 
{Powells.  Anselly  3  Sc.  N.  R.  444) ; 
or  an  intermediate  transferor  on  a 
blank  indorsement  {Lewis  v.  Bd- 
wards,  9  Mee.  &  W.  720).  A  sum 
of  money  directed  to  be  paid  by  A. 
to  B.  by  the  master's  allocator,  can- 
not be  attached  in  A.'s  hands  by 
process  out  of  the  sheriff's  court  in 
an  action  against  B.  (CoppeU  v. 
Smith,  4  T.  R.  312).  Money 
awarded  under  a  rule  of  court  can- 
not be  attached  (Grant  v.  Harding , 
4  T.  R.  313,  n.).  The  plaintiff  in  a 
foreign  attachment  cannot  take 
money  or  goods  out  of  the  hands  of 
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such  third  person  (hereinafter  called  the  garnishee) 
to  the  judgment  debtor  (a)  shall  be  attached  to 
answer  the  judgment  debt;  and  by  the  same  or 
any  subsequent  order  it  may  be  oraered  that  the 
garnishee  shall  appear  before  the  judge  or  a  mas- 
ter of  the  court,  as  such  judge  shall  appoint  (b),  to 
show  cause  why  he  should  not  pay  tne  judgment 
creditor  the  debt  due  firom  him  to  the  judgment 
debtor,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  judgment  debt. 

LaII.  Service  of  an  order  that  debts  due  or  ac-  Order  for 
cruing  to  the  judgment  debtor  shall  be  attached,  towSf ^''^ 
or  notice  thereof  to  the  garnishee,  in  such  manner  debts. 
as  the  judge  shall  direct,  shall  bind  such  debts  in 
his  hands. 

LXIII.  If  the  garnishee  does  not  forthwith  pay  Proceedings 
into  court  the  amount  due  from  him  to  the  judg-  ^ount  due 


a  garnishee  who  has  a  lien  thereon, 
without  discharging  the  lien  (Giles 
V.  NatTian,  5  Tannt.  558 ;  1  Marsh. 
226).  A  sum  directed  to  be  paid  by 
A.  to  B.  by  the  award  of  an  arbi- 
trator, cannot  be  attached  in  A/s 
bands  by  process  issued  out  of  the 
sheriflTs  court  of  the  city  of  London,, 
at  the  suit  of  a  creditor  of  B. ; 
therefore,  where  a  rule  nisi  had  been 
obtained  against  A.  in  the  court  of 
K.  d.  for  contempt,  and  for  not 
paying  money  pursuant  to  an  award : 
held,  that  it  was  no  ground  for  op- 
,  posing  the  rule  for  an  attachment, 
t^at,  by  the  process  of  the  sheriff's 
court,  the  money  was  attached  in 
his  bands  to  answer  the  debt  of  B.'s 
creditor  (Caila  v.  E1good,2  D.  &  R. 
193).  A  plea  of  foreign  attachment 
^ated  the  custom  to  be,  that  if  the 
plaintiff  in  a  plaint  for  debt  against 
another  in  the  mayor's  court,  idleges 
that  any  other  person  owes  to  the 
then  defendant  any  money,  that  may 
be  attached,  and  that  the  plaintiff 
below  alleged  that  he  and  another 


person  owed  to  the  defendant  below 
a  certain  sum  of  money :  held,  that 
such  plea  was  bad,  as  the  person 
owing  the  money  to  the  defendant 
must,  within  the  custom  as  pleaded, 
be  a  different  person  from  the  plain- 
tiff; and  it  is  doubtful  whether  a 
custom  for  a  party  to  attach  money 
in  the  hands  of  himself  and  partner 
can  be  supported  even  if  properly 
pleaded  {NmoeU  v.  HuUett,  4  B.  & 
A.  646). 

{a).  Query ^  if  due  to  him  as  exe- 
cutor or  administrator?  Semble, 
such  debts  might  be  attached  if  the 
judgment  debtor  had  been,  and  could 
be  sued  only  in  his  representative 
character ;  as  to  which,  vide  Act  of 
1852,  s.  41,  and  notes. 

(b)  Who  may  order  oral  examina- 
tion of  witnesses  (query,  of  the 
garnishee  ?)  under  sect.  46,  not 
perhaps,  under  sect.  53,  or  on  inter- 
rogatories, under  sect.  51,  as  those 
sections  apply  to  the  parties  to  the 
suit ;  but  see  sect.  48  as  to  compel, 
ling  parties  to  make  affidavits. 
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ment  debtor,  or  an  amount  equal  to  the  judgm^it 
debt,  and  does  not  dispute  the  debt  due  or  claimed 
to  be  due  from  him  to  the  judgment  debtor,  or  if 
he  does  not  appear  upon  summonsy  tl^n  the  judge 
may  order  execution  to  issue,  and  it  maj  be  ax^ 
forth  accordingly,  without  any  prerious  writ  op 
process,  to  leyy  the  amount  due  from  such  gar^ 
nishee  towards  satisfaction  of  the  judgment  debtb 

LXIY.  If  the  garnishee  disputes  his  liabiHiy^ 
the  judge,  instead  of  making  an  order  that  exe^ 
eution  shall  issue^  may  order  that  the  judgment 
creditor  shall  be  at  liberty  to  proceed  against  tiie 
garnishee  by  writ  (a),  calling  upon  him  to  show 
cause  why  there  should  not  be  execution  against 
him  for  the  alleged  debt  (5),  or  for  the  amount  due 
to  the  judgment  debtor,  if  less  than  the  judgment 
debt,  and  for  costs  of  suit;  and  the  proceedings 
upon  such  suit  shall  be  the  same,  as  nearly  as  may 
be,  as  upon  a  writ  of  revivor  issued  under  **  The 
CJommon  Law  Procedure  Act,  1852  "(^)« 

LXY.  Payment  made  by  or  execution  levied 
upon  the  garnishee  under  any  such  proceeding  as 
aforesaid  shall  be  a  valid  discharge  to  him  as  against 
the  judgment  debtor  to  the  amount  paid  or  levied, 
although  such  proceeding  may  be  set  aside  or  the 
judgment  reversed  (J), 


(a)  Reciting  the  reason  why  it 
has  become  necessary,  as  in  writ 
of  revivor,  note  (c),  po9i, 

(b)  That  is,  to  show  cause  why 
the  judgment  creditor  (the  "  party 
at  whose  instance  the  writ  issues"), 
should  not  have  execution  against 
him  of  the  alleged  debt  as  in  a  writ 
of  revivor ;  tide  post,  note  (e). 

(c)  Vide  ante,  Common  Law 
Procedure  Act  of  1852,  s.  131. 

(d)  After  foreign  attachment  sued 
out  against  a  railway  company  by  a 
corporate  name,  they  being  only 
provisionally  registered,  and  funds 
attached,  but  no  proceedings  taken, 


Another  action  for  the  same  dM 
against  three  of  the  provisional  odid- 
mittee  men  was  allowed  to  proceed 
(Denton  v.  MaitUmd,  11  Jur.  ^ 
A  foreign  attachment  executed^ 
pending  the  action  of  a  suit  in^be 
lord  mayor's  court,  comm^uBeA 
previously,  may  be  pleaded  to  iSam 
further  maintenance  of  the  actios 
{Webb  V.  HurreUy  16  Uw  J.,  C.  P. 
187).  After  a  payment  of  debt 
under  a  regular  judgment  and  exe- 
cution in  the  mayor's  court  againat 
the  garnishee,  he  cannot  afterwards 
be  compelled  to  pay  the  debt  to 
his  creditor,  the  defendant  in  tke 
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LXVI.  In  each  of  the  superior  courts  there 
shall  be  kept  at  the  master's  office  a  debt  attach- 
ment book,  and  in  such  book  entries  shall  be  made 
of  the  attachment  and  proceedings  thereon,  with 
names,  dates,  and  statements  of  the  amount  re- 
eovered,  and  otherwise ;  and  the  mode  of  keeping 
such  books  shall  be  the  same  in  all  the  courts ;  and 
copies  of  any  entries  made  therein  may  be  taken 
by  anyperson,  upon  application  to  any  master. 

LX vll.  The  costs  of  any  application  for  an 
attachment  of  debt  under  this  act,  and  of  any  pro« 
ceedings  arising  from  or  incidental  to  such  applica- 
tion, shall  be  in  the  discretion  of  the  court  or  a 
judge. 

Claim  of  Mandamus, 

LXVIU.  The  plaintiff  in  any  action  (a)  in  any 
of  the  superior  courts,  except  replevin  and  eject- 


Attachment 

book  to  be 
kept  by  the 
masters  of 
each  court. 


Costa  of 
application. 


Acticmfor 
mandamus 
to  enforce 


mayor's  court,  upon  proof  that  the 
debt  did  not  arise  within  the  juris- 
dkition  of  the  said  court.  A  repli- 
eation  stated  that  the  custom  of 
foreign  attachment  did  not  apply  to 
or  include  the  beneficial  interest, 
which  had  become  vested  in  a  per- 
aon  other  than  the  defendant,  sued 
in  the  said  court,  whereof  the  gar- 
nishee had  notice,  and  that  debts, 
the  beneficial  interest  in  which  had 
beoome  vested  in  a  person  other 
than  Uie  defendant  sued  in  the  said 
cmrt,  whereof  the  garnishee  had 
notleft,  were  not  attachable  under 
tl»  said  custom.  The  qualified  cus- 
tom stated  in  the  replication  was 
lield  to  be  just  and  reasonable,  and 
upon  demurrer  must  be  taken  as  the 
tnte  custom  {Wewtoby  y.  Dayt  22 
Law  J.,  Q.  B.  418). 

(a)  The  Common  Law  Procedure 
Ae«  of  1852,  s.  3,  enacts  that  it 
ahall  not  be  necessary  to  mention 
any  form  or  cause  of  action  in  any 
writ  of  summons,  or  in  any  no- 
tice of  writ  of  summons,  and  by 


sect.  1  it  is  provided  that  all  per- 
sonal actions  shall  be  commenced 
by  the  writ  of  summons.  The  form 
of  the  writ  {vide  schedule  to  that 
act)  simply  requires  the  defendant 
to  appear  "in  an  action;"  and 
therefore,  unless  there  is  the  in- 
dorsement under  sect.  8  or  25  of  that 
act,  indicating  that  it  is  an  action  of 
debt,  or  the  indorsement  under  this 
section  (or  sect.  79, as  to  injunction), 
there  is  nothing  to  indicate  before 
declaration  what  the  action  is  for. 
The  indorsement  spoken  of  in  the 
next  sentence  will  make  the  action, 
either  exclusively  or  concurrently 
with  any  other  claim  it  may  com- 
prise, under  the  Common  Law  Pro- 
cedure Act  of  1852,  s.  41,  an  action 
to  compel  ike  petfomumce  of  a  duty 
(vide  Introduction) ;  and  it  is  clear 
from  the  words  in  the  latter  part  of 
the  cUuse,  **  or  separately t"  that  it 
is  contempUted  that  an  action  may 
be  brought  solely  for  that  purpose, 
the  section  in  that  respect  being 
different  from  sect.  79  as  to  injunction 
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theperfbrm-  ment,  may  endorse  (a)  upon  the  writ  and  copy  to 
anceofdu-  ]^g  served  a  notice  that  the  plaintiff  intends  to 
claim  a  writ  of  mandamus  (5),  and  the  plaintiff  mi^ 
thereupon  (<?)  claim  in  the  declaration,  either  t<>- 
gether  with  any  other  demand  which  may  now  be 
enforced  in  such  action  (i),  or  separately  (e).  a 
writ  of  mandamus  commanding  the  defendant  (f) 


{vide  post) ;  although  the  requbites 
of  the  declaration  {vide  next  clause) 
involve  this«  that  the  writ  of  man' 
damus  cannot  be  claimed  except 
where  an  action  for  damages  by 
reason  of  a  breach  of  duty  might  be 
maintained.  In  sect.  70  the  procedure 
for  a  writ  of  mtmdamua  is  contrasted 
with  an  *' ordinary  action  for  re- 
covery of  damages;"  implying  that 
it  is  in  the  nature  of  an  action ;  vide 
sect.  75,  which  speaks  of  proceeding 
by  "action  for  mandamus.'^  The 
rule  of  law  hitherto  has  been  that 
mandamus  would  not  lie  except 
where  an  action  would  not  lie; 
whereas  now  it  should  rather  seem 
that  mandamus,  under  these  sec- 
tions, can  only  be  obtained  where  an 
action  would  lie.  In  sect.  75  a  dis- 
tinction is  drawn  between  the  man- 
damus under  these  sections,  and  the 
old  **  prerogative"  writ  of  mandamus. 

(a)  He  musty  if  he  intends  to 
olaim  the  writ  of  mandamus. 

{b)  It  is  not  prescribed  that  the 
notice  should  state  for  what  it  is  to 
be  claimed. 

(c)  That  is,  on  condition  of  such 
notice  on  the  writ. 

(d)  Note  to  Common  Law  Pro- 
cedure Act  of  1852,  s.  41. 

{e)  Vide  ante,  note  (a),  p.  416. 

(/)  Mandamus  has  been,  since 
the  courts  of  common  law  lost 
through  disuse  their  ancient  power 
of  compelling  the  performance  of 
duties,  the  only  means  of  enforcing 


the  doing  of  an  act,  other  than  the 
mere  payment  of  money  or  delivery  of 
property  (though,  indeed,  the  writ 
of  execution  in  replevin,  ejectment, 
or  detinue  is  addressed  not  to  the 
party,  but  the  sheriff),  exdept  in 
those  special  cases  to  which  the 
process  of  attachment  is  applicable 
—chiefly  cases  of  awards  or  of  at- 
torneys. But  a  writ  of  mandamus 
was  hitherto  only  a  remedy  for  re- 
storation of  a  right  of  a  pubUc  na- 
ture {Bassetfs  Case,  Vid.  287 }  4p- 
pleford^s  Case,  Mod.  84).  Where 
there  was  no  otb^  remedy,  as,,  for 
example,  by  action  (  Wood  v.  Mark" 
ham,  Sty.'  408 ;  WhUe^s  Case,  6 
Mod.  18).  Thus  it  lay  to  restore  a 
party  to  a  scholarship  or  mastership 
of  a  public  school,  which  he  held 
not  by  private  contract,  but  public 
right  {Protector  v.  Crafbrd,  Sty. 
457).  It  lay,  for  instance,  to  restore 
a  parish  clerk  {King  t.  Singletony  8 
Mod.  325) ;  but  not  a  secular  deik 
to  a  chapter  (whose  duty  it  was  to 
register  their  leases,  &c.),  or  the 
steward  of  a  court  baron,  because 
these  are  private  offices  {King  v. 
Ward,  Gibb.  194;  King  v.  HiU, 
Show.  253;  Stamp*s  Case,  1  Sid. 
40).  It  is  in  certain  cases  the  onfy 
means  to  enforce  the  payment  of 
money,  where  the  money  can  only 
be  raised  by  some  rate.  Thus  it 
lay  to  compel  the  late  overseers  to 
account  with  their  successors  {Rex 
V.  Clapham,  1  Wils.  305);  but  not 
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to  compel  the  present  to  reimburse 
their  predecessors  {Tattmey*8  Case, 
2  Salk.  531).  It  would  sometimes 
lie  to  reimburse  surveyor  of  high- 
ways ;  but  not  where  there  was  a 
remedy  by  application  to  the  sessions 
{HasaeWi  Case,  1  Stra.  211 ;  Rex 
V.  Erie,  2  Burr.  1197).  It  would 
never  lie  but  where  the  right  or 
duty  was  of  a  public  nature  (Rex  v. 
Wyndham,  Cowp.  378).  Thus  it 
would  not  lie  to  compel  the  bank 
to  transfer  stock ;  for,  though  they 
are  a  public  body,  their  relation  to 
the  holders  of  stock  is  of  a  private 
nature,  founded  on  personal  duty 
i^Rex  V.  Bank  of  England,  2  Doug. 
524  ;  Davis  v.  Bank  of  England,  in 
error,  7  B.  &  C.  185) ;  and  that  is 
just  the  kind  of  case  to  which  the 
present  section  will  apply.  It  is 
often  a  concurrent  remedy  with 
indictment  {Beg.  v.  Severn  Miver 
Company,  2  B.  &  A.  646) ;  thus  it 
lies  to  compel  a  company  to  repair 
canal  or  dock  banks»  &c.  (Reg.  v. 
Bristol  Bock  Company,  6  Jur.  216; 
9ed  vide  Beg.  v.  Jeyes,  3  A.  &  E.  416, 
as  to  mandamus  to  borough  treasurer 
to  compel  payment  of  costs  under 
judge's  order).  In  so  far  as  regards 
one  of  the  principles  of  the  old  law  as 
to  mandamus,  that  the  duty  munt 
be  one  of  a  public  nature,  this  sec- 
tion departs  from  it  (vide  close  of 
the  clause);  but  as  regards  the 
other,  that  it  lay  only  where  there 
,was  no  other  remedy  either  at  law 
or  equity,  the  clause  is  not  incon- 
sistent with  it,  so  far,  at  least,  as 
law  is  concerned ;  for  in  truth  there 
never  was  any  other  means  at  law 
since  the  writ  of  mandamus  became 
known,  to  secure  that  which  man- 
damus secured,  viz.,  the  perform- 
ance of  the  duty;  except,  at  all 
events,  where  the  duty  was  nothing 
beyond  the  delivery  of  property  or 


payment  of  money,  the  former  of 
which  is  provided  for  by  detinue 
(see  sect.  78),  and  replevin  and 
ejectment;  and  as  to  the  latter, 
mandamus  was  never  required,  ex- 
cept in  very  peculiar  cases  to  which 
the  i*emedy  by  action  was  inappli- 
cable. There  will,  however,  be 
often  a  concurrent  remedy  with 
mandamus,  in  a  suit  in  equity  to 
compel  specific  performance  of  a 
contract  where  the  duty  arises  out 
of  contract.  Mandamus  will  not 
lie  to  compel  a  railway  company, 
pursuant  to  the  provisions  of  an  act 
of  parliament,  to  proceed  to  an  as- 
sessment of  the  value  of  land  to 
him  by  them  for  the  purpose  of 
their  works,  and  also  of  the  recom- 
pense to  be  made  for  damage  sus- 
tained thereby,  if  the  application  be 
not  made  in  a  reasomible  time  by 
privilege  if  the  parties  have  another 
remedy  by  ejectment  (Rex  v.  Stam- 
ford Canal  Company,  1  M.  &  S. 
32).  But  a  mandamus  will  lie 
against  a  public  company  to  compel 
them  to  make  an  entry  of  the  pro- 
bate of  the  will  of  a  deceased  pro- 
prietor, and  to  register  the  name 
and  residence  of  his  executor  as  the 
proprietor  of  one  sh«re  in  the  profits 
of  the  navigation  belonging  to  the 
deceased  at  the  time  of  his  death  (Ex 
parte  Home,  7  B.  &  C.  132;  Beg. 
V.  Worcester  Canal  Company,  1  M. 
&  R.  529).  A  mandamus  will  not 
lie  to  a  trading  corporation  at  the 
instance  of  one  of  its  members,  to 
compel  them  to  produce  their  ac- 
counts for  the  purpose  of  declaring 
a  dividend  (Bex  v.  Bank  of  Eng- 
land, 2  B.  &  A.  62).  Neither  will 
the  proceeding  by  mandamus  be 
applicable  to  compel  an  insurance 
company  to  transfer  shares  stand- 
ing in  the  name  of  a  bankrupt, 
into  the  name  of  his  assignees  (Rex 
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V.  Lond,  Ajuwrcmee  Cowpanyy  6  B. 
k  A.  899).  A  mandamus  mil  not 
be  granted  to  enforce  the  general 
law  of  the  land,  if  an  action  will 
lie,  although  in  some  cases  it  will  be 
granted,  even  where  the  indictment 
might  be  mdntained;  though  it 
will  not  lie  to  a  railway  company  to 
compel  them  to  carry  goods  along 
their  line,  if  the  act  of  parliament 
which  empowers  them  to  make  the 
line  and  take  tolls  does  not  contain 
any  compulsory  provision  that  the 
company  shall  carry  goods  (Expartt 
Robins,  7  D.  P.  C.  516 ;  3  Jnr.  103). 
But  it  lies  to  compel  a  vesfcry  or 
churchwardens  to  make  a  rate  to 
repay  money  borrowed  on  the  secu- 
rity of  the  rates  under  the  authority 
of  act  of  parliament  {Reg,  v. 
Brcmccuter,  7  A..  &  E.  458),  or  in 
any  case  where  the  making  of  the 
rate  is  required  by  act  of  parlia- 
ment (Reg,  V.  8t  Margarefs,  Lei- 
cester, 1  P.  &  D.  116).  Mandamus 
is  in  the  nature  of  an  action  at  law, 
and  the  pleadings  are  similar  to 
those  of  an  action  (9  Anne,  c.  20). 
It  is  often  called  in  aid  of  an  ac- 
tion where  the  ordinary  procedure 
therein  is  not  applicable,  in  order  to 
enforce  execution.  Thus,  if  there 
be  a  right  of  action  against  the  derk 
or  treasurer  of  a  public  body,  a<« 
trustees  of  a  turnpike  road,  &c.,  an 
execution  cannot  issue  against  him. 
It  was  held  that  the  remedy  of  the 
plaintiff  to  enforce  his  judgment  (in 
the  absence  of  any  specnific  statutable 
provision),  would  be  either  mando' 
mus,  or  bUl  in  equity  (Wormwell  v. 
HaiUtone,  6  Bing.  668).  It  was  af- 
terwards held  that  in  such  a  case 
the  mandamus  would  lie  {Rex  v.  St. 
Catherine's  Dock  Compang,  4  B.  & 
Ad.  360).  It  has  been  held  also 
in  modem  times  that  it  will  lie  to 
compel    churchwardens    to  deliver 


parish  books  to  their  predecessor 
{Bex  V.  Bound,  1  N.  &  M.  417), 
although  an  or^nary  action  at  law 
would  also  lie  {Gibbs  v.  FUgU,  1 C. 
L.  Rep.  329).  But  where  judgment 
has  been  recovered  agfunst  a  o(nn- 
pany,  a  mandamus  will  not  issue  to 
compel  them  to  pay,  the  ordinary 
remedy  by  execution  on  the  judg- 
ment bemg  i^plicable  {Reg,  v. 
Victoria  Park  Company,  1  Q.  B. 
288) ;  though  it  mag  issue  to  com- 
pel the  company  to  make  calls 
to  pay  the  judgment  {lb,).  Man- 
damus may  lie  to  public  compa- 
nies to  pay  purchase  money  of  lands 
into  the  bank  under  provisions  of 
acts  of  parliament  {Bex  v.  Deptford 
Pier  Company,  8  A.  &  E.  910) ;  or 
to  compel  the  company  to  cause  a 
compensation  jury  to  be  empanelled 
where  damage  Ims  been  caused  by 
their  works  {Beg,  v.  JEastem  Omhi- 
iies  Bailwag  Company,  5  Jur.  865). 
Recently  it  has  been  held  that  inaw- 
damus  lies  to  compel  the  lord  and 
steward  of  a  manor  to  accept  a  sur- 
render according  to  the  custom  {Reg. 
V.  JSvans,  1  Q.  B.  355).  Although 
an  action  would  perhaps  lie,  it 
would  lie  for  damages,  and  would 
not  comprise  the  doing  of  the  acJt. 
If  an  act  of  parliament  make  a  oom« 
pany  liaUe  to  pay  a  sum  of  money, 
ma^amus  will  not  lie  to  enforce  m 
payment,  as  an  action  of  debt  woiM 
He  on  the  statutory  obligation  (Seg^ 
V.  Hull  and  Selby  Bcnlway  Com- 
pany, 13  Law  J.,  Q.  B.  257;  6 Qt 
B.  70).  But  on  a  private  trust  fot 
charitable  purposes  the  writ  may  lie 
te  compel  the  trustees  to  do  an  act 
they  are  bound  to  do  in  punuanee 
of  thear  trust,  as  the  delivery  of 
keys  to  a  churchwarden  {Beg.  r, 
Ottery  8t,  Mary,  4  Q.  B.  157). 
Where  a  public  company  agreed  wHh 
the  trustees  of  a  road  to.repair  it,  it 
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was  held  that  mandamus  could  not 
issue  to  compel  them  to  do  so  {Reg, 
V.  Exeter  Road  Trustees,  16  Jur. 
669).  It  was  held  also  that  manda- 
mus could  not  lie  to  compel  director^ 
of  a  joint  stock  company  to  take  the 
seal  off  a  register  of  shareholders 
alleged  to  he  fraudulent  (In  re 
Wexford  and  Waterford  Rail- 
fuoy  Company,  19  L.  J.,  Q.  B.  296). 
Nor  will  it  Ue  to  such  a  company 
to  compel  the  registering  of  a 
transfer  deed  under  the  8  &  9  Vict. 
c.  16  (Reg.  V.  Liverpool,  Man- 
cbenter  and  Newcastle  Railway 
Company,  21  Law  J.,  Q.  B.  284). 
A  mandamus  will  not  he  granted  to 
compel  an  overseer  to  produce  his 
appointment  for  the  purpose  of  en- 
abling the  applicant  to  contest  its 
validity  on  a  certiorari,  as  that 
might  he  done  on  appeal  to  the  ses- 
sions (Reg.  v.  Harrison,  10  Jur. 
981).  The  promoters  of  a  joint 
stock  company  provisionalUf  regis- 
teredy  have  no  right  to  call  on  the 
registrar  of  joint  stock  companies  to 
roister  a  return  of  a  corporate 
name;  but  it  would  seem  that  man- 
damus would  lie  to  compel  him  to 
register  them  provisionally  or  fuUy 
(Reg.  V.  Whitworth,  19  Law  J.,  Q. 
B.  185).  Mandamus  does  not  lie 
where  there  is  no  legal  right ;  or 
wb^«  there  is  another  legal  remedy, 
as  qwMre  impedit  in  respect  to  the 
nomination  to  a  living  (Re  Orton 
Vicarage,  13  Jur.  1049).  See  a 
ease  of  mandamus  to  the  lord  of  a 
manor  to  admit  a  party  as  heir  of 
deceased  tenant  (Reg.  v.  Dandg, 
22  Law  J.,  Q.  B.  39),  even 
although  the  lord  alleged  that  the 
ten^nenthad  escheated  to  himself 
&>r  want  of  an  heir.  See  the  latest 
cases  as  to  mandamus  to  railway 
companies  to  compel  them  to  make 
their  lines  (Reg.  v.  Ghreat  Western 
Railway  Company,  1  N.  C.  L.  Bep. 


71;  York  and  North  Midland  Rail- 
way  Company  v.  Reg.  ib.  119).  It 
has  recently  been  held  in  error  in 
that  case,  that  an  act  autiiOTizing  a 
company  to  make  a  railway  by  per- 
missive words  merely,  does  not  cast 
a  duty  on  them  to  make  it ;  nor  is 
there  any  contract  between  them 
and  the  landowners  to  make  it.  As 
to  mandamus  to  commissioners  to 
assess  compensation  for  lands  they 
have  given  notice  of  their  intention 
to  take  (Reg,  v.  Commissioners  of 
Woods  and  Forests,  17  Law  J.,  Q. 
B.  341).  As  to  mandamus  to  com- 
pel trustees  to  make  a  road,  especi- 
ally as  to  the  i^ei&iiQJiof  interest  (vide 
dose  of  clause) ;  see  Reg.  v.  Roch- 
dale Turnpike  Road,  12  Q.  B.  448. 
As  to  mandamus  of  joint  stock  com- 
pany to  take  the  seal  off  a  registry 
of  shareholders,  Ex  parte  Nash,  19 
Law  J.,  Q.  B.  296.  Mandamus 
will  not  generally  lie  where  the  right 
is  equitcSile  only  (King  v.  Ma/rquis 
of  Stafford,  3T.  R.  646,  12  Law  J., 
Ex.  285).  A  deed  of  assignment  of 
tolls  to  a  party  lending  money  on 
their  security,  under  the  turnpike 
act,  conveying  an  interest  in  the  tolls 
for  the  term  for  which  they  were 
granted,  unless  the  money  he  sooner 
repaid,  gives  no  legal  right  to  the 
mortgagee  to  demand  payment 
(Pardoe  v.  Price,  11  Mee.  &  W. 
427) ;  the  commissioners  being 
merely  trustees  for  the  mortgages, 
for  the  application  of  the  moneys 
which  are  to  be  applied  in  the  order 
directed  by  the  act  of  parliament. 
The  mortgagee,  therefore,  having  no 
legal  right,  his  only  remedy  is  in 
equity  (Regina  v.  T^rustees  ofBalby 
Road,  22  Law  J.,  Q.  B.  165).  And 
on  the  same  principle  it  has  been 
held  that  an  action  would  not  lie 
(Edwardes  v.  Loundes,  1  EUis  &  B. 
92,  22  Law  J.,  Q.  B.  104). 
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to  fulfil  any  duty  (a)  in  the  fulfilment  of  wWcli  the 
plaintiff  is  personally  interested  (b). 


(a)  It  is  dear  that  tbis  part  of 
the  clause  cannot  revive  the  old 
question  as  to  whether  every  action 
for  breach  of  contract  can  be  cona- 
dered  an  action  in  tort;  as  where  an 
action  of  tort  was  brought  for  breach 
of  the  duty  of  a  broker  (Boorman 
v.  Brown,  3  Q.  B.  511,  affirmed  in 
Dom.  Proc.  11  CI.  &  F.  1);  for 
the  question  there  was,  how  far  a 
breach  of  a  contract  could  be  a  tort, 
not  whether  performance  of  it  would 
be  a  dutff.  It  was  recognised  that 
a  duty  might  either  arise  out  of  a 
relation  or  retidner  by  operation  of 
law,  or  out  of  an  express  coutract. 
Thus  in  Courtney  v.  Barle,  21  Law 
J.,  C.  P.  7,  Jervis,  C.  J.,  speaking 
of  that  case,  said :  "  The  distinction 
is,  that  whenever  there  is  a  duty 
arising  from  a  general  employment, 
there  an  action  may  be  brought  in 


tort,  though  the  hreaoh  of  such  dmty 
may  consist  in  doing  somefhing 
contrary  to  an  agreement  made 
in  the  course  of  such  duty  by  the 
party,  on  whom  the  gener^  duty  is 
miposed."  And  it  was  admitted 
that  in  such  case  a  count  in  case 
would  lie  for  such  breach  of  duty. 
But  it  by  no  means  follows  that  in 
cases  where  a  count  in  tort  would 
not  have  lain,  as  on  mere  nonper- 
formance of  a  contract  to  bnild  a 
house  or  pay  money  (Wood  v.  !%»- 
nis,  21  Law  J.,  Ex.  138),  there 
would  be  no  dmty  in  law.  Where 
the  duty  arises  out  of  contract,  it 
cannot  bind  other  persons  than  the 
parties  to  the  contract  (Langridge 
V.  Levy,  4  Mee.  &  W.  15;  FoUet 
V.  Sherstone,  6  Mee.  &  W.  283; 
Winterhotham  v.  Wright,  10  Mee. 
&  W.  109) ;  though  a  right  of  action 


(i)  The  concluding  words  of  the 
clause,  "duty  in  the  fulfilment  of 
which  the  plaintiff  is  x)ersonally  in- 
terested,'* appear  to  embrace  a  large 
class  of  cases  in  which  the  duty  is 
not  to  the  plaintiff  alone,  but  to  the 
public;  and  it  may  be  a  question 
whether  he  could  mtdntain  an  acti'>n, 
even  coupling  with  those  words  that 
which  is  requisite  in  the  next 
clause,  damage  from  the  breach  of 
the  duty;  as  cases  of  pubhc  nuisance, 
where  it  may  sometimes  be  a  ques- 
tion whether  the  remedy  is  under 
this  clause  or  under  sect.  79  as  to 
injunction,  according  as  the  writ  is 
directed  to  compel  the  removal  or 
forbid  the  continuance  of  the  nui- 
sance ;  though  if  any  act  other  than 
mere  removal  or  cleansing,  erecting 
a  hoarding,  &c.,  be  necessary,  the 
remedy  is  clearly  under  this  clause ; 


and  there  is  no  objection  to  jc^der 
of  claims  for  performahce  and  prohi- 
bition;  »«fo  Act  of  1852,  s.  41.  See 
instances  of  mnsance  to  highways  by 
water  or  land,  as  to  which  the  com- 
mon law  principle  is  that  an  action 
win  lie  for  damages  at  the  suit  <^  a 
private  individual  who  sustains  par- 
ticular injury  by  reason  of  a  nui- 
sance which  affects  the  public  {Rose 
V.  Groves,  3  D.  N.  S.  61;  5  M.  & 
G.  613;  6  Sc.  N.  K.  643;  Brov6n 
V.  MalleU,  5  C.  B.  599;  Dohson  v. 
Blackmore,  9  Q.  B.  9Jl).  See  as 
to  mere  private  nuisances,  as  fool 
sewers,  Russell  v.  Shenton,  3  Q.  B. 
449;  as  to  removing  heaps  of  dkt 
on  the  road,  Ooldthorpe  v.  Hard- 
man,2  D.  &.  L.  442;  13  Mee.  & 
W.  377;  removing  a  cornice  whence 
the  rain  drops  on  plaintiff's  premises, 
Foy  V  Preniice,  1  C.  B.  828. 
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LXIX.  The  declaration  in  such  action  shall  set  Declaration 
forth  sufficient  grounds  upon  which  such  claim  is  man'd^iS!^ 


for  a  tort  may  arise  as  to  others, 
starangers  to  tl^  contract.  Instances 
can  ^sily  be  found  in  which  a  duty 
arises  out  of  a  contract  to  do  some 
act  other  than  delivery  of  goods  or 
payment  of  money,  as  on  a  covenant 
to  procure  a  renewal  of  letters  pa- 
tent {Simpson  v.  Clapton,  6  Sc. 
469);  or  to  repair  (Wright  v.  Ghd- 
dard,  8  A.  &  E.  144).  It  has  been 
held  that  any  covenant  to  do  an  act 
not  contrary  to  law  may  be  sued  upon 
(for  damages  for  the  nonperform- 
ance) although  there  be  a  doubt  as 
to  the  possibility  of  performance 
(TttfneU  v.  Constable,  7  A.  &  E. 
798).  But  as  to  mandamus  in  such 
a  case,  qwtry ;  and  see  the  next 
section  as  to  rcquiates  of  declaration. 
There  may  be  a  duty  on  a  contract 
to  execute  a  contract,  or  cause  it  to 
be  duly  executed,  where  execution 
in  a  jMirticular  way  or  by  certain 
parties  is  necessary  to  its  validity 
(Thornton  v.  Jent/ns,  1  M.  &  G. 
166  J  1  Sc.  N.  R.  52;  Latch  v. 
Wedlake,  11  A.  &  E.  959).  See  as 
to  ccmtract  to  l^uild  a  house,  Fisher 
V.  Ford,  4  Jur.  1034 ;  as  to  print- 
ing a  book.  Smith  v.  White,  8  Sc. 
N*  B.  483 ;  to  Mrrite  a  book.  Sweet 
V.Lee,  3  M.  &  G.  452;  4  Sc  N.  R. 
77.  There  may  bo  a  duty  on  con- 
tract to  enter  the  employ  of  another, 
fttr  example  as  surgeon  to  a  ship 
(Sichards  v.  Sayward,  2  Sc  N.  R. 
670 ;  2  M.  &  G.  574).  In  some  of 
such  cases  this  section  may  apply, 
alUer  as  to  others,  where  the  com- 
pulsory performance  would  be  un- 
satisfactory ;  and  so  also  as  to  con- 
tracts to  employ,  as  to  which  the 
old  principle,  that  mandamus  does 
not  lie  where  there  is  really  any 
other  adequate  remedy,  might  be 


applied ;  for  instance,  in  a  case  such 
as  PilJcington  v.  Scott,  15  Mee.  & 
W.  657;  as  to  furnishing  rails  or 
doing  other  work,  Macintosh  v. 
JUtdland  Counties  Railway  Com- 
pony,  14  Mee.  &  W.  538 ;  making 
steam  engines,  Zulueta  v.  Miller, 
15  Law  J.,  C.  P.  267 ;  delivering 
machinery  or  drawings  for  it.  King- 
dom V.  Cox,  ib.  ^5.  In  the  case 
of  an  insurance  or  other  broker, 
i  duty  arises  on  a  mere  retcdner  to 
effect  an  insurance  or  do  any  other 
act  proper  to  be  done  for  the  bene- 
fit of  his  employer,  within  the  scope 
of  his  business;  for  the  breach  of 
such  duty  an  action  lies,  as  for  not 
effecting  a  policy  as  well  as  for  ef- 
fecting it  carelessly  (Ihirpin  v.  Bol- 
ton, 6  Sc.  N.  R.  447;  5  M.  &  G. 
445) ;  and  semble  that  there  would 
be  a  case  within  the  present  section 
for  the  purpose  of  compellingr  him  to 
effect  the  policy.  A  recent  case  will 
illustrate  the  application  of  the 
clause,  where  the  covenant  was  to 
lay  out  building-ground  with  roads, 
&c.  (Mason  v.  Cole,  18  Law  J.,  Ex. 
478);  there  the  mere  recovery  of 
damage  might  be  no  adequate  re- 
medy. Perhaps  the  principles  upon 
whidi  the  courts  of  equity  act  on 
this  point,  either  as  to  injunction 
against  breach  of  covenant  or  by 
decree  for  specific  performance,  may 
be  useM  (vide  Mliott  v.  Ikimer, 
13  Sim.  477);  where  it  is  laid  down 
that  equity  will  not  relieve  against 
a  breach  of  covenant,  unless  the  pay- 
ment of  money  could  not  be  an 
adequate  compensation.  The  man- 
damus may  be  claimed  under  this 
section,  for  instance,  to  the  bank 
directing  it  to  pay  plaintiff  the  divi- 
dends on  certain  stock,  provided  he 
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founded  (a),  and  shall  set  forth  that  the  plaintiff  is 
personally  interested  therein  (5),  and  that  he  sus- 
tains or  may  sustain  damage  by  the  nonperform- 
ance of  such  duty(c),  and  that  performance  thereof 
has  been  demanded  by  him  (d),  and  refused  or  ne- 
glected. 

Pleadings  and  Procedure  in  Mandamus^ 

JJ^^'Jf'      LXX.  The  pleadings  and  other  proceedings  in 

for  manda-  any  action  in  which  a  writ  of  mandamus  is  claimed 

"**"*  shall  be  the  same  in  all  respects,  as  nearly  as  may 

be  (e),  and  costs  shall  be  recoverable  by  eitheir 

party  (/*),  as  in  an  ordinary  action  for  the  recovery 

of  damages  {g). 


conld  maintdn  an  action  for  damage 
caused  by  the  reftisal  or  delay  to 
transfer ;  as  to  which  see  Partridge 
V.  The  Bank  of  England,  in  error, 
9  Q.  B.  396);  or  it  may  be  for  per- 
formance of  a  covenant  for  Airther 
reference  {Ward  v.  Audland,  16 
Mee.  &  W.  863). 

(a)  FJrfc  Common  Law  Procednre 
Act  of  1852,  sect.  60.  The  count 
answers  to  the  writ  in  the  first  in- 
stance under  the  common  law  pro- 
cedure. On  the  plea,  objections  to 
the  claim  may  be  taken  in  substance 
(B.  v.  Powell,  1 Q.  B.  352\  A  writ 
of  mandamus  commanded  a  person 
to  deliver  up  to  the  clerk  of  a  court 
of  requests  papers  relating  to  the 
office.  The  writ  did  not  show  any 
clium  by  the  person  detaining  to 
hold  them  under  any  right:  held, 
that  the  writ  was  therefore  bad,  and 
that  the  defect  could  not  be  supplied 
by  the  return,  on  which  it  appeared 
he  cliumed  to  be  the  lawful  clerk  of 
the  court,  and  to  claim  the  papers  as 
such  {Reg,  v.  Hopkins,  4  Per.  &  D. 
560;  1  Ad.  &  E.,  N.  S.  160). 

(6)  F«fo  «ttprd,  sect.  68. 

{c)  Care  must  be  taken  as  to  due 
demand  of  the  discharge  of  the  duty. 
Where  a  role  for  a  mandafrms  (to 


compel  a  corporation  to  make  an 
order)  has  been  discharged,  on  the 
ground  that  no  demand  and  relnsal 
have  taken  place,  the  court  will  not 
grant  a  new  rule  for  a  mandamus  to 
the  same  effect,  although  a  demand 
and  refusal  have  taken  place  since 
the  discharge  of  the  former  rule 
{Bxparte  Thompson,  6  Q.  B.  721). 

{d)  That  is  to  say,  in  ordinary 
cases  it  must  appear  that  there  is  a 
good  cause  of  action  for  damages ; 
in  all  cases  except  those  in  which 
the  duty  is  public,  and  an  action 
does  not  lie,  unless  there  is  parti- 
cular damage  to  the  plaintiff  beyond 
what  the  rest  of  the  public  aiSer ; 
as  to  which,  vide  suprcL,  sect.  68, 
cases  cited  in  n.  {b), 

{e)  The  claim  in  the  declaratiom 
under  these  sections  answers  to  the 
writ  of  mandamus  in  the  first  in- 
stance; at  common  law  the  plem 
answers  to  the  return  to  the  writ  j 
as  to  which  vide  Reg,  v.  Doum^  16 
Law  J.,  M.  C.  97. 

(/)  Costs  ordinarily  follow  the 
event  in  the  common  law  writ  of 
mandamus  {B,  v.  Surrey,  9  Q.  B* 
37). 

(g)  On  demurrer  to  traverse  of 
the  return  to  a  nnawiiftnnfia  the  de* 
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LXXI.  In  case  judgment  shall  be  given  to  tbe  Judgment 
plaintiff  that  a  mandamus  do  issue  'a),  it  shall  be  tion. 


fendaut  may  impeach  validity  of  writ 
(Clarke  v.  Leicestershire  Canal 
Company,  6  Q.  B.  898).  And 
judgment  non  obstante  veredicto 
may  be  given  for  the  party  making 
the  retmm  (Reff.  v.  Darlington 
School,  6  Q.  B.  582).  The  objection 
that  there  is  no  duty  to  do  the  act 
which  the  court  is  asked  to  compel, 
inay  be  taken  on  demurrer  to  the 
return,  as  well  as  on  the  original 
motion  for  the  writ  {Reff.  v.  Whit- 
marsh,  19  Law  J.,  Q.  B.  185). 

(a)  K  the  bank  transfer  stock 
under  a  forged  power  of  attorney, 
they  can  be  compellable  in  equity  to 
replace  it,  and  the  proper  remedy  is 
in  equity,  and  not  by  action  at  law 
(Slcman  v.  Bank  of  England,  4s 
Law  J.,  Ch.  220).  The  cases  as  to 
specific  performance  in  equity  can- 
not surely  fiul  to  illustrate  these 
sections.  The  general  principle  of 
equity  is,  that  specific  performance 
will  not  be  decreed  where  pecuniary 
damages  may  be  an  adequate  equi- 
valent. Thus,  specific  performance 
of  a  contract  to  let  the  workings  of 
quflirries,  and  account  as  to  moneys 
due  fi>r  working  the  quarries,  has 
been  reftised,  the  remedy  being  held 
to  be  at  law  {Baker  v.  Pollard,  4 
T,  &  C.  61).  It  is  only  competent 
to  the  courts  of  equity  to  compel 
specific  performance  of  a  contract  to 
do  certain  particular  work  on  an- 
other property,  if  the  latter  party 
have  such  an  interest  in  the  con- 
tract as  to  render  damages  recover- 
able in  an  action  at  law  and  ade- 
quate compensation  for  its  nonper- 
nvmanoe  (Stowe  v.  Great  Western 
Railway  Company,  6  Jur.  1009). 
The  specific  performance  will  be  de- 
creed of  a  contract  to  sell  a  specific 


estate  in  certain  land  (Smith  v. 
Baker,  1  Y.  &  C ,  K  C.  223).  So, 
a  contract  will  not  be  set  aside  in 
equity  for  a  mere  matter  of  misde- 
scription which  could  be  compensated 
by  damages  (  White  v.  Cotton,  6  Jur. 
471).  In  cases  of  contract  of  sale 
where  the  sale  has  been  completed 
so  that  the  property  has  actually 
passed,  there  is  ordinarily  a  perfect 
remedy  at  law  for  either  party  (see 
sect.  78) ;  for  the  purchaser,  by  ac- 
tion of  detinue  or  trover  to  recover 
the  goods  value  (Grey son  v.  Ruck, 
4i  Q.  B.  737);  by  the  vendor,  in  an 
action  of  debt  for  the  price ;  and  so, 
if  the  sale  have  not  been  completed, 
the  vendee  cannot  compel  the  ven- 
dor to  complete  a  contract  of  sale 
when  the  property  has  not  passed ; 
in  other  words,  to  sell  and  deliver 
goods  not  yet  sold,  though  there  is 
an  action  on  the  contract  on  which 
he  can  recover  such  damages  as  will 
compensate  him,  except  in  special 
cases :  the  only  damage  being  differ- 
ence of  price,  &c.,  susceptible  of  pe- 
cuniary compensation  (Dunlop  v. 
Biggins,  1  H.  L.  Cases,  381;  12 
Jur.  295).  In  a  recent  case  a  bill 
was  entertained  in  equity  for  the 
delivery  up  of  specific  chattels  depo- 
sited by  the  plaintiff  with  his  agent, 
and  which  the  agent  had  fraudu- 
lently contracted  to  sell  to  a  third 
party,  the  bill  praying  for  an  ii\junc- 
tion  to  restrain  the  sale,  and  to  pre- 
vent both  the  parties  from  parting 
with  the  goods,  they  being  still  in 
the  agent's  possession.  And  it  was 
held  not  to  be  settled  whether  the 
jurisdiction  to  protect  by  injunction 
the  possession  and  decree  the  deli- 
very up  of  specific  chattels  is  con- 
fined to  chattels  the  loss  or  injury 
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lawful  for  the  court  in  which  such  judgment  is 
given,  if  it  shall  see  fit,  besides  issuing  execution 


of  which  would  not  be  adequately 
compensated  in  damages,  or  whic^ 
it  would  not  be  possiUe  specially  to 
replace  (  Wood  v.  SowcUffe,  3  Hare, 
304;  13  Law  J.,  V.-C.  W.  293). 
Though  it  has  been  lately  laid  down 
that  courts  of  equity  will  not  lend 
their  assistance  to  eiuforce  the  speci- 
fic performance  of  ordinary  con- 
tracts for  the  sale  and  purchase  of 
chattels  unless  there  be  sometliing 
very  special  in  the  nature  of  the 
contract,  still  there  do  arise  cases  in 
which,  by  reason  of  legal  difficulties, 
effectual  justice  cannot  be  done  at 
law,  and  therefore  the  interposition 
of  equity  can  be  obtained.  Thus,  in 
the  case  cited,  a  bill  was  filed  against 
the  vendor,  who  had  ^ven  the  ven- 
dee an  acknowledgment  that  he  had 
been  paid,  and  engaging  to  deliver 
the  goods  to  bearer;  but  a  bill  of 
exchange  given  for  the  price  having 
been  dishonoured,  the  vendor  had 
declined  to  deliver  them  to  the  ven- 
dee's mortgagee,  who  now  sued  in 
equity  to  compel  him  to  do  so.  It 
was  held  that  the  vendor  had  no 
equitable  property  in  the  goods,  but 
that  he  held  as  trustee  for  the  real 
owner  the  plaintiff,  and  there  the 
suit  was  sustfdned  (Pooley  v.  Btidd, 
14  Beav.  34).  In  a  later  case,  some- 
what similar  in  character,  the  ven- 
dor had  agreed  to  deliver  to  vendee 
on  presentation  of  his  order  within 
a  certain  time,  and  the  vendee  had 
assigned  his  right  and  given  his  pre- 
sentation order  to  a  third  party,  who 
had  insisted  on  having  the  goods 
from  the  vendor  "before  delivering 
u/p  the  order  to  hirii,  to  which  the 
vendor  had  refused  to  assent,  and  in 
consequence  of  this  dispute  the  pe- 
riod  within  which  he  had  bound 


himself  to  deliver  up  Uie  goods  had 
elapsed.  The  vendee  now  sued  his 
assignee  for  the  money  asrecd  to  be 
paid  at  a  certain  time,  which  had 
elapsed  before  this  period  had  ex- 
pired. The  court  held  the  action 
maintainable  for  the  full  amount, 
although  he  had  not  obtained  the 
goods;  and  it  was  objected  that  the 
vendor  was  now  under  no  legal  obli- 
gation to  deliver  them  to  the  de- 
fendant. The  court  threw  out  a 
doubt  as  to  this;  but  it  was  answer- 
ed on  the  other  side  that  the  de- 
fendant's remedy  was  in  equity 
{Bartlett  v.  Somes,  22  Law  J., 
C.  P.  182;  1  N.  C.  L.  Rep.  159). 
In  a  recent  case,  a  bill  was  filed  in 
Chancery  for  a  spedfic  performance 
of  an  agreement  for  the  sale  of  a 
ship  which  had  not  been  registered 
under  the  Registry  Act,  and  the 
Court  of  Chancery  held  that  such  a 
bill  would  not  be  sustained,  abstain- 
ing from  determining  whether  the 
contract  of  sale  was  invalid  at  law 
{Hughes  v.  Morris,  21  Law  J.,  Ch. 
761 ;  M'Calmont  v.  Banken,  22 
Law  J.,  Ch.  564).  It  was  after- 
wards held  in  a  court  of  law  that 
such  a  contract  was  invalid  {Duncem 
V.  I^ndal,  22  Law  J.,  C.  P.  140). 
One  of  the  judges  said,  ''There 
seems  to  be  no  distinction  for  the 
present  purpose  l)etween  an  action 
founded  on  a  contract  to  recover  da- 
mages for  its  breach,  and  a  bill  for 
the  specific  performance  of  the  con- 
tract.'* Per  Maule  J.,  lb.  142. 
Another  of  the  judges,  however,  said, 
"The  decision  in  the  Court  of 
Chancery  did  not  necessarily  involve 
the  point,  for  admitting  that  the 
contract  could  not  be  enforced  by  a 
bill  in  equity,  non  constat  that  an 
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in  the  ordinary  way  for  the  costs  and  damages, 
also  to  issue  a  peremptory  writ  of  mandamus  to 


action  could  not  be  brought  for  the 
breach  of  it "  (per  Williams,  J.,  lb. 
143).  Specific  performance  of  con- 
tract to  purchase  shares.  A  bill  for 
specific  performance  of  an  agree- 
ment by  provisional  committee  of  a 
projected  railway  company  for  the 
delivery  to  the  plaintiff  of  a  certain 
nnmber  of  scrip  certificates,  held, 
not  sustainable,  there  being  no  alle- 
^tion  that  the  defendants  had  any 
scrip  in  their  possession  to  deliver. 
And  it  was  doubted  whether  such 
an  agreement  was  the  subject  of  a 
decree  for  special  performance  (Co- 
lumbine v.  Columbine,  2  Phil.  27). 
Specific  performance  of  contract  for 
sale  of  timber  estate  refused  on  the 
ground  of  misrepresentation  as  to 
size  of  trees,  the  particulars  of  sale 
not  expressing  what  number  of 
trees  or  quantity  of  timber  the 
woods  contMned,  so  that  it  was  not 
a  case  in  which  the  court  could  assess 
compensation  (Brooke  v.  Rownth- 
waite,  5  Hare.  298).  The  maxim, 
that  equity  follows  law,  has  its  effect 
and  application  in  all  cases  in  which 
the  groimd  of  the  alleged  rights  is  of 
a  legal  character,  in  which  case  it  is  a 
general  rule  that  if  the  action  could 
not  be  maintained,  a  bill  in  equity 
^»nnot;  the  jurisdiction  in  equity  in 
such  case  is  only  extending,  to 
•effectuate  a  legal  obligation.  Thus, 
though  if  a  cx)ntract  be  made  bind- 
ing at  law,  whereby  the  parties 
'aj^reed  to  execute  any  deed  or  other 
-more  solemn  obligation,  suit  lies  to 
compel  the  execution  of  such  deed 
(Oranville  v.  Betts,  18  Law  J.,  C. 
32),  yet,  if  there  be  no  contract 
binding  at  law,  although  there  was 
an  express  agreement  upon  which 
one  of  the  parties  has  acted,  he  will 


have  no  equity  unless  under  spedal 
circumstances,  either  to  compel  the 
execution  of  a  binding  contract,  or 
to  enforce  the  imperfect  and  inope- 
rative agreement  which  has  been 
come  to  (Jackson  v.  North  Western 
Railway  Company,  18  Law  J.,  C. 
91 ;  13  Jur.  69) ;  as  where  a  con- 
tractor was  informed  by  a  company 
that  his  tender  had  been  accepted, 
but,  no  document  binding  the  com- 
pany, the  project  being  afterwards 
abandoned,  was  executed,  and  it  was 
held  that  he  had  no  equity  to  com- 
pel them  to  execute  a  proper  con- 
tract, or  to  recover  for  the  loss  he 
had  sustained  in  preparing  for  thdr 
works,  because  at  law  he  could  have 
had  no  action  on  the  agreement. 
On  the  other  hand,  a  covenant  be- 
tween vendor  and  purchaser  on 
the  sale  of  land,  that  the  purchaser 
and  his  assigns  shall  abstain  from 
'using  the  land  in  a  particular  way, 
will  be  enforced  in  equity  against  all 
subsequent  purchasers  with  notice, 
independently  of  the  question  whe- 
ther it  be  one  which  went  with  the 
land,  so  as  to  be  binding  upon  subse- 
quent purchasers  at  law  (Tulk  v. 
Moxhay,  2  Ph.  774;  17  Jur.  87;  18 
Law  J.,  C.  83);  for  here  there 
would  be  a  clear  equity  independent 
of  legal  obligation.  But  again,  an 
equitable  mortgagee  (by  simple  depo- 
sit) of  a  lease,  is  not  compellable  in 
equity  at  the  suit  of  the  lessor, 
to  talce  a  legal  assignment  of  the 
lease,  although  he  may  have  entered 
into  possession  of  the  premises  and 
paid  rent.  Nor  \b  he  liable  to  the 
lessor  upon  the  covenants  until  he 
has  made  himself  legal  assignee 
(Moore  v.  Grey,  2  Ph.  717 ;  12  Jur. 
952;    18  Law  J.,    Ch.  15).     In 
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Form  of 

peremptorf 

writ. 


Effect  of 
writ  of 
mandamus, 
And  pro- 
ceedings to 
enforce  it. 


the  defendant,  commanding  him  forthwith  to  per- 
form the  duty  to  be  enforced. 

LXXTT.  The  writ  need  not  recite  the  declara- 
tion or  other  proceedings,  or  the  matter  therein 
stated,  but  shau  simply  command  the  performance 
of  the  duty  (a),  and  in  other  respects  shall  be  in 
the  form  of  an  ordinary  writ  of  execution,  except 
that  it  shall  be  directed  to  the  party  and  not  to 
the  sheriff,  and  may  be  issued  in  term  or  vacation, 
and  returnable  forthwith ;  and  no  return  thereto, 
except  that  of  compliance,  shall  be  allowed,  but 
time  to  return  it  may,  upon  sufficient  grounds,  be 
allowed  by  the  court  or  a  judge,  either  with  or 
without  terms. 

LXXIII.  The  writ  of  mandamus  so  issued  at 
aforesaid  shall  have  the  same  force  and  effect  as  a 
peremptory  writ  of  mandamus  issued  out  of  the 
court  of  Queen's  Bench,  and  in  case  of  disobedience 
may  be  enforced  by  attachment  (b). 


Ijimley  y.  Oye^  21  Law  J.,  Ch.90, 
the  principles  on  which  the  oourts  d£ 
equity  act  as  to  specific  performance 
are  laid  down,  especially  to  restrain 
from  the  commission  of  acts ;  which 
may,  it  is  pointed  out,  amount  to 
•pcttific  peiformance.  The  court 
does  not  leave  the  party  the  mere 
chance  of  what  a  jury  may  give  in 
damages^  but  enforces  the  literal 
performance  of  the  contract ;  and 
thereby  by  preventing  the  other 
party  from  doing  the  act,  it  prevents 
the  amount  of  vindictive  damages 
which  a  jury  might  give  if  the 
act  were  done.  The  courts  of  equity 
will  not  decree  specific  performance 
if  complete  relief  can  be  obtained  at 
law,  that  is  if  performance  of  the 
contract  can  be  enforced,  as  in  cases 
of  contracts  to  take  land  by  railway 
companies  {Stuart  v.  London  and 
North  Western  Railwa/jf  Company, 
21  Law  J.,  Ch.  450).  Quare,  how 
&r  this  section  may  affect  the  juris- 
diction of  equity  upon  that  principle 


(S.  P.,  Webb  V.  Direct  London  and 
Fortsmowth  Railway  Company,  21 
Law  J.,  Ch.  337).  See  a  recent 
case  in  which  specific  performance 
was  decreed  of  a  contract  for  the 
sale  of  a  barge,  stores,  &c.,  upon  a 
claim  in  equity  {Ckuinghould  ▼. 
Curtes,  21  Law  J.,  Ch.  641). 
Specific  performance  of  contract  to 
grant  a  lease  {Moore  v.  Pycroft,  21 
Law  J.,  Ch.  448).  Of  contract  of 
sale  of  land  {Monro  v.  Taylor,  21 
Law  J.,  Ch.  525;  Boyd  v.  Oirford 
and  Worcester  Raihoay  Comp<my, 
22  Law  J.,  Ch.  905;  WeddaU  v. 
Ifixon,  ib.  939;  FUnt  y.  Woodki, 
ib.  92). 

(a)  It  may  be  bad  in  the  manner 
in  which  it  directs  performance,  and 
if  so  the  objection  can  be  taken  on 
a  rule  for  attachment  for  nonobedi- 
ence  {Rey.  v.  Ledyard,  1 Q.  B.  616  ; 
Mays  V.  Cannell,  3  C.  L.  Rep.  10. 

{b)  The  procedure  then  wUl  Yeej 
much  resemble  that  by  attachment 
on  an  award,  as  to  which  vide  b.  7. 
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LXXIV.  The  court  may,  upon  application  by  The  court 
the  plaintiff,  besides    or    instead  of   proceeding  JJI^^ctt? 
against  the  disobedient  party  by  attachment,  di-  ^  done  at 
rect  that  the  act  required  to  be  done  may  be  done  of ^the?S** 
by  the  plaintiff,  or  some  other  person  appointed  by  fendant. 
the  court,  at  the  expense  of  the  defendant  (a)  ;  and 
upon  the  act  being  done,  the  amount  of  such  ex- 
pense may  be  ascertained  by  the  court,  either  by 
writ  of  inquiry  or  reference  to  a  master,  as  the 
court  or  a  judge  may  order  (b) ;  and  the  court  may 
order  payment  of  the  amount  of  such  expenses 
and  costs,  and  enforce  payment  thereof  by  exe- 
cution (c). 

*  LXXV.   Nothing  herein  contained  shall  take  PrerogatiTe 
away  the  jurisdiction  of  the  court  of  Queen's  J^J^^^ 
Bench  to  grant  writs  of  mandamus  (d)  ;  nor  shall  presenred. 
any  writ  of  mandamus  issued  out  of  that  court  be 
invalid  by  reason  of  the  right  of  the  prosecutor  to 
proceed  by  action  for  mandamus  under  this  act  (e). 

LXXVI.  Upon  application  by  motion  for  any  Proceedings 
writ  of  mandamus  in  the  court  of  Queen's  Bench,  tfve^^^f* 
the  rule  may  in  all  cases  be  absolute  in  the  first  mandamua 
instance,  if  the  court  shall  think  fit  (/) ;  and  the  »«^«~*«^' 
writ  may  bear  teste  on  the  day  of  its  issuing,  and 
may  be  made  returnable  forthwith,  whether  in 
term  or  in  vacation,  but  time  may  be  allowed  to 
return  it,  by  the  court  or  a  judge,  either  with  or 
without  terms  (g), 

LXXVII.    The  provisions  of  "  The   Common  Proceedings 
liaw  Procedure  Act,  1852,"  and  of  this  act,  so  far  o'^p'««>«»- 


(a}  Under  this  section  the  plain-  that  mandamns  at  oomraon  law  must 

tiff  may  be  empowered  to  abate  a  not  go  if  there  be  any  other  legal 

nuisance,  erect  a  house,  &c.  {vide  remedy,  and  clearly  implies  that  the 

tmte,  8.  68,  and  notes  thereto).  procedure  under  these  sections  may 

ib)  Vide  act  of  1852,  s.  92.  be  resorted  to,  although  the  common 

c)  As  under  a  judge's  order  to  law  writ  of  mandamus  might  lie. 

pay  money  by  1  &  2  Vict.  c.  110  (/)  Which  assimilates  the  proce- 

(mde  ante,  s.  7).  dure  to  that  under  these  sections 

(<Q  As  to  which,   vide  Reg,  v.  (md«  s.  72). 

Hcvrrison,  9  Q.  B.  794.  (g)  Vide  Reg.  v.  Conger,  8  Q.  B. 

(«)  This  is  to  meet  the  principle  981. 
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tire  writ  of  as  they  are  applicable,  shall  apply  to  the  pleadings 
nundamns.  ^^^  proceedings  upon  a  prerogative  writ  of  man* 
damns  issued  by  the  court  of  Queen's  Bench  (a). 


Spedflo 
delivery  of 
olwttelB. 


Specific  Delivery  of  Chattels. 

LXXVIII.  The  court  or  a  judge  shall  have 
power,  if  they  or  he  see  fit  so  to  dto,  upon  the 
application  of  the  plaintiff  (5)  in  any  action  for  the 
detention  of  any  chattel  ((?),  to  order  that  execution 
shall  issue  for  the  return  of  the  chattel  detained(^, 


(d\  Vide  8uprct,b.  69, 70. 
{bS  After  judgment. 

(c)  Whether  the  general  action  of 
detinue  or  any  speml  action  on  a 
bailment,  or  for  conversion;  but 
query  as  to  an  action  for  the  taking 
of  a  chattel.  It  should  seem  that 
the  declaration  diould  charge  a  de- 
tention. 

(d)  So  it  originally  was  at  com- 
mon law.  In  Sutton* 8  case,  1  Rich. 
3,  M.  2  ^  the  Exchequer  Cham- 
ber), a  case  was  argued  in  which 
the  verdict  in  detinue  was  that  the 
damages  were  so  much  if  the  articles 
could  not  be  found,  on  which  the 
plaintiff  prayed  his  judgment,  and 
ultimately  had  it :  the  question  being 
whether  the  value  of  the  articles 
ought  to  have  been  assessed  sepa- 
rately, in  the  event  of  part  of  the 
goods  being  found  and  tendered. 
The  court  held  that  in  such  case  the 
plaintiff  could  not  be  bound  to  accept 
part;  and  that  on  failure  of  part, 
the  whole  damages  should  be  levied. 
All  through  the  argument  the  court 
assume  that  the  plaintiff,  and  not 
the  defendant,  had  the  option.  So 
the  writ  in  detinue  was  that  the 
defendant  render  to  the  plaintiff  his 
charter  (F.  N.  B.  138).  If  it  ap- 
peared that  the  charter  was  burnt  so 
that  the  plaintiff  could  not  have  it, 
the  judgment  would  be  to  recover 


the  value  in  damages  (Bro.  Abr. 
Detinue,  pi.  25, 21  Hen.  6,  35 ;  Bro. 
Abr.  Chartres  de  Terre,  pi.  1,  3  Hen. 
6,  19).  So  it  was  awarded  that  the 
plaintiff  should  recover  the  charters 
if  they  could  be  delivered  (Bro.  Abr. 
Executions,  pi.  55,  22  Hen.  6,  41). 
So  in  detinue  the  plaintiff  shall  not 
recover  damages  but  where  the  thing 
itself  ca/nnot  be  redelivered  (Bro. 
Abr.  Detinue,  pL  48).  There  is  a 
loose  dictum  of  Frowike,  C.  J.,  in 
Keil.  6416,  that  it  is  in  defendant's 
election,  but  that  was  evidentiy 
contrary  to  all  the  authorities,  and 
not  law,  if  it  were  not  a  mistake  of 
the  reporter's,  as  probably  it  was. 
In  Pater  v.  Sard^man,  Yelv.  71, 
the  action  was  in  debt  for  a  ton  of 
iron,  and  the  judgment  was  that  the 
plaintiff  recover  the  iron  or  the  value, 
and  it  was  acyudged  error,  because, 
if  the  ton  of  iron  is  to  be  had,  the 
plaintiff  shall  recover  that  only,  but 
if  it  is  not  to  be  deUvered  then  die 
value,  as  in  detinue.  This  deariy 
confirmed  the  old  law  as  above  re- 
ferred to,  but  in  Peters  v.  Ha^fuxmrd, 
Cro.  J,  681,  it  was  held  that  tiie 
judgment  must  be  for  the  goods; 
and  if  they  cwnnot  be  had,  the  vahle. 
In  Phillipps  V.  Jones,  19  Law  J., 
Q.  B.  374,  the  court  (of  error), 
many  of  the  earlier  authoriiifis  not 
having  been  referred  to,  laid  it  down 
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without  giving  the  defendant  the  option  of  re- 
taining such  chattel  upon  paying  the  value  as- 
sessed {a),  and  that  if  the  said  chattel  cannot  be 
found,  and  unless  the  court  or  a  judge  should 
otherwise  order  (6),  the  sheriff  shall  distrain  the 
defendant  bj  all  his  lands  and  chattels  in  the  said 
sheriff's  bailiwick,  till  the  defendant  render  such 
chattel,  or,  at  the  option  of  the  plaintiff  (c),  that 
he  cause  to  be  made  of  the  defendant's  goods  the 
assessed  value  of  such  chattel ;  provided  that  the 
plaintiff  shall,  either  by  the  same  or  a  separate 
writ  of  execution,  be  entitled  to  have  made  of  the 
defendant's  goods  the  damages,  costs,  and  interest 
in  such  action. 

Claim  of  Injunction. 
LXXIX.  In  all  cases  of  breach  of  contract  or  Claim  of 
other  injury  (<?),  where  the  party  injured  is  entitled  SJimction. 


that  the  option  of  giving  np  the 
goods  or  paying  the  value  is  given 
to  the  defendant;  and  Parke,  B.,  \b 
stated  to  have  cited  the  dictum  of 
Frowike,  C.  J.,  ahove  alluded  to,  and 
then  added,  "  The  same  law  is  laid 
down  in  Paterv,  Hardifman"  where- 
as the  reverse  was  laid  down.  The 
opinion  thus  expressed,  however, 
was  obiter  (and  qucere  if  it  were 
correctly  reported)  as  the  decision 
of  the  court  proceeded  upon  the 
ground  that  the  judgment  of  the 
court  helow  did  not  ascertain  the 
valme,  which  was  clearly  error.  It 
seems  then  that  the  present  section 
is  only  in  affirmance  of  the  common 
law.  As  to  the  jurisdiction  in  equity 
with  regard  to  delivery  of  chattels 
(vide  ante,  s.  68),  the  jurisdiction 
to  protect  by  injunction  the  posses- 
sion,  and  to  decree  the  delivery  up 
of  specific  chattels,  is  not  confined 
to  diattels   the  loss  or  ii\jury  of 


which  would  not  be  adequately  com- 
pensated by  damages,  but  extends 
to  all  cases  in  which  the  party  in 
possession  of  the  chattels  has  acquir- 
ed such  possession  through  an  alleged 
abuse  of  power  on  the  part  of  one 
standing  in  a  pecuniary  relation  to 
the  plaintifl*  (Wood  v.  Bowcliffe,  2 
Ph.  382,  11  Jut.  915,  17  Law  J., 
Ch.  83). 

(a)  He  never  had  such  an  option, 
(vide  ante,  note  (d),  p.  428). 

(b)  That  is,  the  onus  is  cast  on 
the  defendant  of  satisfying  the  court 
that  the  chattel  cannot  be  had.  This 
is  in  aid  of  and  to  carry  out  the 
prindple  of  the  common  law  (vide 
supra), 

(c)  An  option  he  always  had 
(vide  cases  cited  ante,  p.  428  (d). 

(d)  In  all  cases,  unless  so  far  as 
those  words  are  limited  by  what 
follows — **  in  like  case  as  hereinbe- 
fore provided  with  respect  to  man- 
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damns,  ».  «.,  in  all  personal  actions 
except  replevin  and  ejectment**  (vide 
sect.  68) ;  and  except  also  as  tbey 
are  interpreted  and  restrained  by 
the  context,  and  the  obvious  effect 
of  the  clause  as  compared  with  the 
section  relating  to  mandamus,  which 
is  directed  to  compel  the  petfonn- 
amce  of  a  duty,  whereas  the  present 
clause  enables  the  plaintiff  to  claim 
a  writ  of  ii\junction  against  "the 
repetition  or  conOmucmce"  of  any 
broach  of  contract  or  other  injury, 
whence  it  may  be  collected  that  it 
relates  to  rights  of  action  for  tnis- 
feasance,  not  nonfeasance;  and  fox- 
ther,  that  it  relates  to  misfeasance 
in  some  **  breach  of  contract  or  other 
injury,*'  which  is  capable  of  "repe- 
tition or  continuance,*'  unless  it  be 
for  "  the  committal  of  any  breach  of 
contract  or  injury  of  a  like  kind 
arising  out  of  the  same  contract  or 
relating  to  the  same  property  or 
right.*'  These  words  would  apply 
in  cases  of  authority  only  where  it 
could  not  be  revoked,  and  Lb  abused, 
as  by  a  factor  in  pledging  goods 
{Philips  V.  Huth,  6  Mee.  &  W. 
572) ;  or  an  auctioneer  taking  bills 
for  goods  he  had  sold  (Sikes  v.  GHles, 
5  Mee.  &  W.  645),  or  paying  the 
money  to  the  wrong  party;  so  an 
agent  selling  for  improper  prices 
{Italei^fh  v.  Atkinson,  6  Mee.  &  W. 
670) ;  query  how  the  clause  would 
apply  to  cases  such  as  PicktDood  v. 
Neale,  10  Mee.  &  W.  206,  of  agents 
drawing  bills  for  private  purposes. 
Again,  in  fraudulent  circulation  of 
bills,  known  to  have  been  obtained 
j&om  the  acceptor,  or  for  a  special 
purpose  by  fraud,  as  in  cases  like 
Eden  v.  Turtle,  10  Mee.  &  W.  635, 
the  question  might  be  whether  the 
applicant  could  maintain  an  action, 
llie  clause,  as  already  shown,  might 
apply  in  cases  of  factors  improperly 


pledging  goods   with  which    they 
were   intrusted,   as  in  Hatfield  v. 
PhiUpps,  14  Mee.  &  W.  665.     In 
cases  of  contract    the  clause    will 
apply  chiefly  where  the  defendant 
has  covenanted  to  abstain  from  any 
act,  as  from  practadng  within  a  par- 
ticular district  (Nicholls  v.  StreHon, 
11  Jur.  1009) ;  a  class  of  cases  in 
which  the  courts  of'  equity  have 
hitherto  exercised  their  jurisdiction 
of  injunction  (Dietrichsen  v.   Cab- 
hum,  2  Ph.  52, 10  Jut.  601) ;  even 
though  the  contract  contains  stipu- 
lations they  would  not  enforce  (Rolfe 
V.  Rolfe,  15  Sim.  88).     The  danse 
would  not  often  apply  to  breaches 
of  contract  which  were  not    also 
torts  or   breaches    of   duty    apart 
from  contract.    The    clause    could 
apply  in  cases,  where,  though  the 
same  injury  could  not  be  again  com- 
mitted, there  could  be  a  continu- 
ance of  the  same  injury,  as  in  ne- 
gligent warehousing  (Bourne  v.  Gixt- 
liffe,  8  Sc.  N.  R.  604);   not  for 
a  false  representation,  which  from 
the  very  nature  of  the  injury  could 
never  be  repeated  (Ormrod  v.  Huth, 
14  Mee.  &  W.  651 ;  Bail^  v.  Wat- 
ford, 9  Q.  B.  197);  but  m  some  in- 
stances negligence,  if  in  a  continued 
course  of  conduct,  could  be  restrained, 
as  if  rulway  companies  ran  their 
engines  without  reasonable  protec- 
tion to  prevent  sparks  from  flying 
therefrom  to  the  peril  of  contiguous 
com  stacks,  as  in  Pigott  v.  Uastem 
Counties  Railway  Company,  15  Law 
J.,  C.  P.  235;  Aldridye  v.  Greai 
Western  RaiUoay  Company,  8  M. 
&  G.  515) ;  and  it  woi^d  apply  in 
cases  of  defamation,  in  whidi  there 
was  a  renewed  publication,  though  it 
would  be  a  new  cause  of  action,  as  in 
Gathercole  v.  Miatt,  15  Mee.  &  W. 
319.    A  court  of  equity  indeed  has 
declined  to  interfere  by  injunction 
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to  prevent  the  publication  of  repre- 
sentations it  deemed  rather  libellons 
than  piratical,  but  that  was  on  the 
g^ond  that  the  legal  right  should 
be  established  {Clarice  v.  Freeman, 
11  Beav.  112).  In  cases  of  nm- 
sance  the  clause  would  have  a  dear 
application  to  prevent  the  continu- 
ance of  it,  as  where  a  cornice  was 
erected  by  which  the  rain  flowed  on 
the  plaintiffs  garden  (Fay  v.  Fre%- 
tice,  1  C.  B.  828) ;  so  where  dirt 
was  kept  on  a  highway  (Goldthorpe 
V.  Sardman,  2  D.  &  L.  442;  13 
Mee.  &  W.  377);  so  where  timber 
was  kept  lying  on  a  river  at  the  en- 
trance to  a  wharf  (Rose  v.  Gfroves, 
6  M.  &  G.  613;  6  So.  N.  B.  645; 
Dobson  V.  JSlackmore,  9  Q.  B. 
991;  Broum  v.  MalleU,  5  C.  B. 
694).  So  the  clause  might  apply 
(supposing  there  was  time)  to  prevent 
the  continuance  of  the  same  injury, 
•8  undermining  party  walls  (Bradbee 
V.  Ckrisfe  Hospital,  4  M.  &  G. 
714);  or  excavating  land  under 
houses  or  in  mines  (Firmstone  v. 
Wheeler,  2  D.  &  L.  203) ;  though 
in  such  cases  sect.  82  rather  woidd 
apply.  It  may  often  be  a  question 
whether  this  dause  or  sect.  68,  as 
to  mandamus,  is  to  be  resorted  to 
in  cases  of  continued  nonfeasance, 
nearly  amounting  to  misfeasance, 
sudi  as  in  Russell  v.  Shewton,  8  Q. 
B.  449,  where  the  complaint  was  for 
not  cleansing  sewers;  but  there  will 
be  no  difficidty,  as  under  sect.  41  of 
the  Common  Law  Procedure  Act  of 
1852  the  daim  for  mandamus  and 
injunction  can  clearly  be  joined. 
See  as  to  the  jurisdiction  of  equity 
to  grant  ii\junction  in  such  cases 
{Howes  V.  Taylor,  2  Ph.  209;  11 
Jur.  73).  A  class  of  cases  in  which 
the  clause  will  have  a  dear  applica- 
tion is  the  actions  for  imitating 
trade  marks  (Crawshay  v.  I^Aofiip- 


fOM,  4  M.  &  G.  357;  5  Sc  N.  B. 
662;  Rodgers  v.  NoweU,  6  C.  B. 
109) ;  or  in  cases  of  infringement  of 
copyright  (WrigM  v.  Tallis,  1  C. 
B.  898) ;  or  piracy  of  dedgns  (Mil- 
lengen  v.  Picker,  1  C.  B.  799) ;  or 
patents  (Allen  v.  Rawson,  1  C.  B. 
651 ;  Stead  v.  Williams,  7  M.  & 
G.  818 ;  RusseU  v.  Leadson,  14  Mee. 
&  W.  574).  Cases  in  whidi  the 
courts  of  equity  of  course  can  exer- 
dse  a  concurrent  jurisdiction  by  in- 
junction (Geary  v.  Norton,  1  Be  G. 

6  S.  9 ;  Heath  v.  Unwin,  6  Law  J., 
Ch.  283).  The  dause  would  dearly 
apply  again  in  cases  of  continuance 
of  trespass,  as  keeping  stakes  in 
hands  of  the  plaintiff  (Botoyer  y. 
Cook,  16  Law  J.,  C.  P.  822).  In 
regard  to  acts  of  trespass,  where 
the  title  is  in  dispute,  the  courts  of 
equity  have  not  been  accustomed  to 
grant  injunction,  except  to  prevent 
irreparable  ii\jury  (Att.^ General  ▼. 
.ffaWe«,  16  Law  J.,  Ex.  131).  See 
as  to  the  jurisdiction  by  injunction 
in  casesof  waste,  Morris  v.  Morris,  16 
Law  J.,  Ch.  201;  as  to  the  common 
law  action,  Mathews  v.  Mathews, 

7  C.  B,  1018.  This  section  would 
be  applicable  peculiarly  in  cases  of  a 
covenant  to  insure,  which  has  been 
held  a  continuing  covenant  (Doe  d. 
Maston  v.  Gladwin,  6  Q.  B.  953). 
So  covenants  to  renew  leases  (Wor^ 
ley  V.  M-ampton,  16  Law  J.,  Ch. 
102);  or  to  make  an  assignment 
(Lovelock  V.  Franklyn,  8  Q.  B. 
371);  or  to  erect  buildings  (Can- 
nock V.  Jones,  18  Law  J.,  Ex.  204) ; 
or  to  keep  a  policy  on  foot  (Dormay 
V.  Borradaile,  5  C.  B.  380).  The 
clause  would  apply  to  compd  a 
party  to  abate  a  nuisance,  as  to  pull 
down  a  building  erected  wrongfoUy 
on  a  common  0)avies  v.  Williams, 
20Law  J.,  Q.B.  330).  See  ^01^  v. 
HUl,  2  C.  L.  Bep.  1371. 
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to  maintain  {a)  and  baa  brought  an  action  (ft),  he 
may,  in  like  ease  and  manner  as  hereinbefore  pro- 


{a)  It  is  a  principle  in  equity, 
that  the  legal  right  must  be  clear, 
or  it  must  &^t  be  established  in  an 
action.  Although  a  court  of  equity 
will,  if  necessary,  interfere  by  in- 
junction even  exparte  to  protect  a 
copyright,  or  patent  right,  or  any 
other  right,  from  infringement  or 
injury,  without  waiting  even  for  a 
hearing  of  the  cause  in  eqmty,  if 
there  be  any  doubt  as  to  want  of 
equity  on  the  one  hand,  or  of  legal 
right  on  the  other,  the  injunction 
wU^  not  be  granted  until  the  deci- 
sion of  the  question  in  equity,  or 
the  trial  of  an  action  at  law  to  es- 
tablish the  legal  right  {Sanders  v. 
Smith,  3  Myl.  &  C.  711 ;  Pidding 
V.  How,  8  Sim.  477;  Collard  v. 
Alison,  Ai  Myl.  &  C.  487 ;  Ringer  v. 
BlaJce,  3  Y.  &  C.  571 ;  Smith  v. 
Elger,  3  Jur.  792).  Where  there 
is  any  doubt  as  to  the  exclusive 
legal  title  of  a  party  applying  for 
an  injunction  in  aid  of  that  legal 
title,  the  court  will  not  exercise  a 
jurisdiction  without  giving  an  op- 
portunity of  trying  the  legal  title 
by  proceedings  at  law  {Bramwell  v. 
JEalcomb,  3  MyL  &  C.  737).  So  as 
the  jurisdiction  of  the  Court  of 
Chancery  to  restrain  by  injunction 
a  nuisance  exists  for  the  purpose  of 
protecting  a  legal  right,  and  is  not 
an  original  and  independent  juris- 
diction, the  injunction  will  not 
without  reason  be  issued  where  the 
applicant  has  not  established  his 
riji^ht  at  law  (Semple  v.  London  and 
Birmingham  Saihoag  Company,  1 
Rail.  Ca.  120).     A  court  of  equity 


would  not  exercise  its  jurisdiction 
by  injunction  against  an  alleged 
nuisance  without  a  previous  trial  at 
law,  or  without  its  being  deariy 
proved  that  the  plwntiff  has  sus- 
tained such  substantial  injury  as 
would  have  entitled  him  to  a  verdict 
for  damages  in  an  action  at  law 
(EJmhirst  v.  Spencer,  2  M.  &  6. 
45).  See,  on  the  same  principle, 
Stevens  v.  Keating,  2  Ph.  383; 
Spottiswoode  v.  Clarke,  ib.  154. 
And  see  Electric  Telegraph  Com- 
pany V.  Nott,  11  Jur.  157.  See  a 
case  where,  after  trial  at  law,  in 
which  plaintiff  had  a  verdict,  the 
question  of  an  injunction  was  post- 
poned, pending  a  bill  of  exceptions 
{Bridson  v.  M' Alpine,  8  Beav.  229). 
Et  vide  as  to  injunction  claimed  on 
one  right,  grounded  on  another 
(Ledgett  v.  Williams,  4i  Hare,  464). 
The  right  at  law  should  not  be  id- 
tered  without  sufficient  reason  beinff^ 
shown  to  believe  that  the  right  u 
one  which  equity  will  finaUy  vary, 
control,  or  displace  {Clayton  v.  Att, 
Gen,,  1  Coop.  139) ;  and  the  appli- 
cation of  the  principle  that  an  in- 
junction is  necessary  to  keep  things 
as  they  are,  must  in  each  case  de- 
pend on  the  question  whether  the 
plaintiff  has  a  fair  prospect  of  eoc- 
ceeding  ultimately  (ZJ.).  See  as  t^ 
the  principle  on  which  an  ii^nnetion 
is  granted  or  refused  where  the  re* 
lief  in  equity  depends  on  the  estate 
lishment  of  a  legal  right  {Bi^by  r. 
Great  Western  Railway  Company^ 
1  Coop.  3).  See  as  to  cases  in  which, , 
though  an  action  would  lie,  an  in- 


(6)  The  action  must  have  been    be  brought  concurrently  with  the 
brought  or  he  brought,  but  it  may    claim  of  ii\junction  (vide  post). 
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ction  would  be  refused  (Bedford 
British  Museum,  1  Coop.  90,  n.). 
t  an  instance  of  injunction  granted 
restrain  a  partner  during  the 
m.  from  carrying  on  business 
;li  other  persons  in  the  name  of 
i  old  firm,  and  ^m  publishiqg 
bioes  of  dissolution  {England  v. 
me,  8  Beav.  129).  Injunction  to 
itrain  parties  from  publishing 
Linti^Ts  name  as  provisional  com- 
ttee-man  in  prospectus  {Routh  v. 
Ister  Sailway  Company,  10  Beav. 
1).     The  clause  has  no  application 

cases  fwrehf  equitable.  The 
inciples  on  which  the  court  of 
lancery  acts  in  applications  for  in- 
action, where  its  protection  is 
ught  on  the  ground  of  legal  right, 
e  different  from  those  on  which  it 
ts  where  the  original  jurisdiction 
'  the  court  is  appealed  to,  as  in 
ises  of  breach  of  trust  or  confidence 
?rimce  Albert  v.  Strange,  13  Jur. 
)9;  18  Law  J.,  Ch.  120;  1  HaU 
Twell8,l;lMac.  &G.  25).  The 
ises  in  which  the  coiurt  refiised  to 
iterfere  until  the  legal  right  is  es- 
iblished  at  law,  have  no  application 
)  cases  in  which  the  court  exercises 
n  ori^nal  and  independent  juris- 
iction,  to  prevent  a  wrong  arising 
XHn  a  violation  of  right  or  breach 
f  contract  or  confidence ;  as  where 

party  obtained  impressions  of 
•lates,  the  property  of  another, 
inowing  them  to  have  been  obtained 
>y  fraud,  in  which  case  the  court 
^ould  not  allow  the  defendant  to  try 
lis  right  at  law,  but  at  once  interfered 
J6.).  Where,  however,  the  case  is 
nerely  one  of  legal  right,  and  a 
natter  of  controversy,  espedally  if 
t  rest  on  contract,  the  ooiurt  will 
generally  not  interfere,  even  by 
temporary  injunction,  until  the  right 
bas  been  determined  at  law  {DaJcin 
V.  London  and  North  Western 
MaUvoay  Company,  13  Jur.  579). 


An  injunction  will  not  be  granted 
ordinfu*ily  before  any  present  injury 
has  been  sustained ;  as  where  a  gas 
manufactory  had  been  established, 
but,  as  it  was  alleged,  on  a  plan 
which  would  cause  no  nuisance,  and 
the  ii\jimction  was  applied  for  before 
any  gas  had  been  made,  or  works 
completed.  But  where  a  work  is 
going  on,  which,  though  not  in 
itself  a  nuisance,  will  manifestly 
end  in  operations  presenting  such  a 
nuisance  as  the  comrt  of  Chancery 
restrains,  it  will  interfere  at  once 
(Haines  v.  Taylor,  10  Beav.  75). 
On  the  other  hand,  as  to  injunction 
to  restrain  the  continuance  of  tres- 
passes alleged  to  have  been  actually 
committed,  see  Duke  of  Beaufort 
V.  Morris,  2  Phil.  683.  So  as  to 
use  of  trade  marks  in  such  a  way  as 
practically  to  pirate  the  plaintiff's 
(Franks  v.  JFeaver,  10  Beav.  297). 
Where  the  legal  right  is  denied,  the 
plaintiff  might  in  equity  have  an  in- 
junction pending  the  decision  of  the 
legal  question,  but  is  not  boimd  to 
ask  for  it  (Eodgers  v.  NowiU,  6 
Hare,  332).  If,  however,  the  legal 
right  is  douhlfiil,  he  cannot  have  an 
injunction  (Hadfield  v.  Ma/nchesier 
Railwa/y  Company,  12  Jur.  1083). 
In  some  instances  the  court  will  not 
issue  an  ii^imction  where  an  action 
would  clearly  lie;  as  where  a  quack 
puts  forth  a  composition  of  his  own 
under  a  false  representation  that  it 
is  the  plaintiff's,  a  physician  (Clark 
V.  Freeman,  11  Beav.  112).  Where 
the  plaintiff  is  and  has  for  some 
years  been  entitled  to  property  at 
law,  and  is  suing  or  can  sue  in  eject- 
ment to  recover  it,  he  has  no  equity 
to  entitle  him  to  an  i]:\junction  to 
restrain  the  party  in  possession  from 
cutting  timber  or  doing  any  ii\jury 
to  the  estate,  even  although  the  in- 
jury may  be  irreparable,  and  the 
plidntiff  has  only  just  discovered  hia 
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vided  with  respect  to  mandamus  (a),  claim  a  writ 
of  injunction  against  the  repetition  or  continuance 
of  such  breach  of  contract,  or  other  injury  (b),  or 
the  committal  of  any  breach  of  contract  or  injury 
of  a  like  kind,  arising  out  of  the  same  contract,  or 
relating  to  the  same  property  or  right  (c)  ;  and  he 
may  also  in  the  same  action  include  a  claim  for 
damages  or  other  redress. 


Procedure  in  Action  of  Injunction. 


Form  of  LXXX.  The  writ  of  summons  in  such  action  ((^) 

mons^and™  ®^*^  ^®  ^  *^®  same  form  as  the  writ  of  summons 

indorse- 
ment there 
on. 


in  any  personal  action,  but  on  every  such  writ  and 

copy  thereof  there  shall  be  indorsed  a  notice  that 

in  default  of  appearance  the  plaintiff  may,  besides 

proceeding  to  judgment  and  execution  for  damages 

and  costs,  apply  for  and  obtain  a  writ  of  injunction. 

Form  of  LXXXI.    The   proceedings  in  such   action  (e) 

aid^S  judg-  s^*^  ^®  *^®  same,  as  nearly  as  may  be,  and  sub- 

ment.         ject  to  the  like  control,  as  the  proceedings  in  an 

action  to  obtain  a  mandamus  under  the  provisions 

hereinbefore  contained  (f) ;    and  in   such   action 

judgment  may  be  given  that  the  writ  of  injunction 

do  or  do  not  issue,  as  justice  may  require  (y)  ;  and 


title  {Davenport  v.  Davenport ,  7 
Hare,  217).  On  the  other  hand, 
when  the  plaintiflf  has  recovered  li- 
quidated damages  at  law  which  ex- 
hausts the  right  of  action  oh  the 
contract,  he  has  no  equity  for  an  in- 
junction to  restrain  defendant  from 
committing  new  breaches,  even  al- 
though he  has  lost  the  damages  re- 
covered, by  reason  of  the  defendant's 
bankruptcy,  and  has  not  proved  for 
them  (Sainter  v.  Ferguson,  19  Law 
J.,  Ch.  170  i  1  Mac.  &  G.  286;  1 
Hall  &  Twells,  383).  As  to  dis- 
solving ii^  unction  after  plaintiflTs 
right  at  law  has  been  negatived, 
Stevens  v.  Keating,  19  Law  J.,  Ch. 
25. 


(a)  Fi(2«  sect.  68.  He  may  indorse 
on  the  writ  of  summons  a  notice  of 
claim  of  injunction,  and  then  in  de- 
claration, either  together  with  any 
other  demand  or  separately,  mny 
claim  the  injunction. 

(5)  Vide  ante,  note  (a). 

(c)  As  for  specific  perfomumoe 
under  sect.  68,  or  delivery  of  goods 
under  sect.  78. 

{d)  Such  action  as  mentioned  in 
the  preceding  section  {vide  supra), 

(e)  Vide  svprh,  s.  68. 

If)  Which  are  to  be  the  same 
as  in  an  ordinary  action  (sect.  70). 

{g)  There  are  a  vast  variety  of 
cases  in  which  equity  aids  the  in- 
firmity of  legal  jurisdiction,  of  whieh 
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a  few  illustrations  may  be  usefnl. 
All  the  partners  of  a  firm  have  an 
equal  legal  right  to  the  books  and 
the  other  partnership  property ;  and 
one  coald  not  sue  another  at  law  for 
removing  them,  but  an  ii^unction 
will  be  issued  by  Chancery  to  re- 
strain the  defen(£nt  from  removing 
the  partnership  books  from  the  place 
of  business  {Greatex  v.  Oreatex,  11 
Jur.  1852;  1  De  Gex  &  S.  692). 
So,  although  an  injunction  will  not 
issue  (at  tdl  events  in  the  first  in- 
stance) to  prevent  the  publication  of 
a  libel,  there  being  a  clear  remedy 
at  law,  and  the  court  of  Chancery 
having  no  criminal  jurisdiction 
{Clarke  v.  Freemany  11  Beav.  112; 
12  Jur.  149;  17  Law  J.,  Ch.  142); 
yet  it  will  issue  to  prevent  the  pub- 
Ucation  of  lectures  orally  delivered, 
and  unfairly  reported  by  means  of 
shorthand  notes  (Abemethy  v.  Jtiut- 
chinson,  1  Hall  &  T.  28) ;  or  again, 
to  prevent  provisional  directors  of  a 
joint  stock  company  from  pubhsh- 
ing  the  plaintiff's  name  as  a  director 
without  his  authority,  his  acquies- 
cence in  which  might  be  evidence 
to  make  him  liable  for  the  debts  of 
the  company  at  law  {Routh  v.  Weh- 
ster,  10  Beav.  561;  11  Jur.  781). 
A  vendor  of  goods  renewed  bills  of 
exchange  in  payment,  which  he  ne- 
gotiated, but  which  were  afterwards 
dishonoured  and  returned^  to  his 
agent,  protested  for  nonpayment :  it 
was  held  that  he  could  sue  the  ven- 
dee at  law  for  the  price  of  the  goods 
without  returning  the  bills;  and 
that  the  remedy  of  the  vendee  to 
recover  them,  or  to  prevent  their 
being  negotiated,  was  in  equity 
{Hctdman  v.  Mcmdizdbaly  10  Moore, 
477),  for  at  law  there  would  be  no 
retnedy;   on  the  other  hand,  the 


right  which  an  unpaid  vendor  has 
of  stoppage  in  transitu^  i.  e.  of  coun- 
termanding the  delivery  of  the  goods 
he  had  sold  on  receiving  notice  of 
the  insolvency  of  the  vendee,  cannot 
be  exercised  or  enforced  by  a  court 
of  equity  {Ooodhart  v.  Lowe,  2  J. 
&  W.  349) ;  because  there  is  nothing 
in  it  which  cannot  be  enforced  ade- 
quately by  an  action,  the  price  and 
value  being  all  that  is  involved ;  but 
when  the  legal  right  is  barred,  as 
by  an  indorsement  of  the  bill  of 
lading  for  the  goods  for  advances, 
there  arises  an  equitable  right  to 
stop  the  goods,  subject  to  the  lien 
of  the  indorsee  to  the  amount  of 
his  advances  {In  re  Westzinthius, 
2  N.  &  M.  644).  In  a  recent  case 
a  bill  was  pleaded  under  the  fol- 
lowing drcumstances : — The  master 
of  a  ship  finding  her  in  want  of 
repair  in  the  course  of  her  voyage, 
and  being  unable  to  raise  money  for 
her  repair,  sold  her  to  parties  who 
repaired  her  and  brought  her  home. 
On  her  arrival  the  original  owners, 
repudiating  the  master's  authority 
to  sell  her,  retook  possessiou  of  her. 
The  purchaser  applied  for  an  injunc- 
tion to  restrain  the  original  owners 
from  interfering  with  the  vessel  or 
removing  her  out  of  the  jmisdiction, 
and  for  a  manager  and  receiver  of 
the  ship  and  cargo.  The  court  held 
that  the  plaintiffs  had  no  equitable 
as  distinct  from  a  legal  title  to  the 
ship,  and  that  as  the  title,  if  any, 
was  purely  l^al,  and  the  interfer- 
ence with  it,  if  it  existed,  amounted 
to  a  mere  trespass  actionable  at  law, 
the  plaintiffs  had  no  equitable  right 
to  an  ii\junction,  although,  as  re- 
gards a  bill  of  exchange  given  by 
them  for  the  purchase-money,  they 
would  be  entitled  to  equitable  relief 
U2 
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be  enforced  by  attacbment  by  the  court,  or,  when 
such  court  shall  not  be  sitting  by  a  judge  (a). 
Writ  of  in-       LXXXII.  It  shall  be  lawful  for  the  plaintiff  at 
may^bTap-  ^"7  ^^^^  ^^^  *^®  commencement  of  the  action  (5), 
plied  for  at  and  whether  before  or  after  judgment,  to  apply  es- 
the^ca^.**  p(^te  to  the  court  or  a  judge  for  a  writ  of  injune* 
tion  (e)  to  restrain  the  defendant  in  such  action 
from  the  repetition  or  continuance  of  the  wrongful 
act  or  breach  of  contract   complained  of,  or  the 
committal  of  any  breach  of  contract  or  injury  of  a 
like  kind,  arising  out  of  the  same  contract,  or  re- 
lating to  the  same  property  or  right;  and  such 
writ  may  be  granted  or  denied  by  the  court  or 
judge  upon  such  terms  as  to  the  duration  of  the 
writ  (d),  keeping  an  account  {e),  giving  security,  or 


supposing  they  fiuled  to  establish 
any  right  to  the  ship  (Ridgway  v. 
Moberts,  4  Hare,  106).  It  was  also 
laid  down,  that  if  there  would  be  no 
adequate  compensation  in  damages, 
or  if  the  defendant  offer  to  carry 
away  or  destroy  the  ship,  an  injunc- 
tion might  be  issued.  Kcourtsof  com- 
mon law  in  ancient  times  were  con- 
stituted as  they  are  at  present,  and 
tUe  court  of  Chancery  did  not  exist 
as  a  court  of  equity,  an  equitable 
jurisdiction  must  have  been  possessed 
by  some  other  court  (Monkton  v. 
AUomey'&eneral,%QoG^.hiyi).  The 
absence  of  remedy  for  a  supposed 
wrong  in  any  other  court  is  not  of 
itself  any  reason  for  the  court  of 
Chancery  assuming  a  jurisdiction  on 
the  subject,  but  the  case  must  be 
such  as  to  bring  it  properly  within 
the  jurisdiction  of  the  court  on 
equitable  grounds  {Rynet  v.  WeU 
lington,  9  Beav.  571).  Thus,  if  C. 
indorsed  a  bill  for  tjie  accommoda- 
tion of  the  drawer,  to  enable  him 
to  get  it  discounted,  and  after- 
wards being  sued  obtain  it  from  the 
holder  by  giving  a  bill  in  renewal 


for  a  larger  amount,  receiving  the 
difference,  he  cannot  be  restrained 
in  equity  from  suing  the  acceptor  on 
the  original  bill  {Mammon  v.  Sedg- 
wick,  6  Hare,  256).  But  a  bill  m 
equity  lies  to  cancel  a  bill  obtained 
by  fraud  {Radcliffe  v.  Bond,  12  Jnr. 
990),  or  to  restrain  an  action  thereon 
on  equitable  grounds. 

(a)  Vide  sect.  7,  n.  (c),  as  to  en- 
forcing awards  by  attachment. 

(6)  The  plaintiff  in  such  action  as 
is  referred  to  in  the  preceding  aee*- 
tions,  vide  sect.  79,  and  notes  thereto. 
It  must  be  an  action  for  a  breach  cf 
contract,  or  other  injury  admitting 
of  continuance  or  repetition. 

(c)  Vide  supra,  sect.  79. 

{d)  That  is,  of  the  injunction. 

{e)  It  is  usual  in  equity,  when  an 
injunction  is  prayed  against  sdling 
what  is  alleged  in  a  bill  to  be  in- 
fringements of  apatent  or  frands  on 
a  copyright,  to  direct  an  account  to 
be  kept  or  taken.  Supposing  the 
court  dedde  in  favour  of  the  pa- 
tent or  copyright,  the  question  as  to 
compensation  for  the  past  would 
beocnne  one  of  mere  matter  of  ac- 
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otherwise  (a),  as  to  such  court  or  judge  shall  seem 
reasonable  and  just,  and  in  case  of  disobedience 


count,  under  sect.  1,  and  the  ac- 
count could  be  taken  under  that 
chmse.  Sup^posing  it  necessary  to 
enforce  the  order  for  accounts,  it 
could  be  done  either  under  sect.  68, 
or  perhaps  better  under  sects.  61  and 
53.  In  equity  upon  a  bill,  charging 
defendant  -with  infringing  plaintiffs 
patent,  and  asking  for  an  account 
of  his  dealings  and  transactions,  and 
seeking  to  make  him  answerable  for 
the  profits  made  by  him  in  conse- 
quence of  the  infringement,  it  has 
been  held  that  the  defendant  must 
answer  the  interrogatories,  though 
he  disputes  the  title  of  the  plaintiff, 
and  insists  that  the  discovery  will  be 
an  act  of  oppression  upon  him,  and 
that  there  is  little  probability  that 
the  court,  at  the  hearing,  would 
direct  an  account  upon  the  facts  if 
disdofled  {JJhinbome  v.  Nelson,  22 
Law  J.,  Ch.  331). 

(«)  This  provision  is  remarkably 
illustrated  by  a  recent  case  before 
the  Master  of  the  Bolls.  The 
plaintiff,  a  patentee,  claimed  an  in- 
junction, and  an  account,  as  usual 
in  such  cases.  The  court,  according 
to  its  practice,  directed  that  the 
plaintiffs  should  first  establish  their 
titi6  at  law,  and  that  the  defendant 
should  keep  an  account  in  the 
meantime.  The  defendant  pleaded 
to  the  bill  in  equity,  that  the  plaintiff 
was  not  true  inventor.  The  Master  of 
the  Bolls  gave  judgment  for  the  plain- 
tiff, and  then  proceeded  to  observe : 
<*  When  the  plaintiff  moved  for  an 
injunction  the  defendant  disputed 
Mb  right  to  it  on  two  grounds :  that 
he  was  not  true  inventor,  and  that 
the  defendant  had  not  infringed  the 
patent ;  and  at  law  it  will  be  open 
to  the  defendant  to  dispute  both 


the  invention  and  the  infringement. 
Subsequently,  the  defendant  has 
tested  his  case  solely  on  the  denial 
of  the  invention.  If  there  had  been 
no  motion  for  an  injunction,  the  court 
would  have  simply  directed  an  issue 
at  law  to  determine  the  truth  of  the 
plea,  was  the  plaintiff  true  inventor  ? 
and  if  that  issue  had  been  found  in 
the  affirmative,  would  now  make  a 
decree  granting  an  injunction  as 
prayed,  as  long  as  the  patent  should 
be  in  force.  If  the  defendant  had 
intended  to  dispute  only  the  use  of 
the  process  specified  in  the  plaintiff's 
patent,  they  might  have  pleaded 
that  they  did  not  use  it.  If  the 
defendant  desired  to  rely  on  both 
points  they  could  have  obtained  the 
leave  of  the  court  to  plead  a  double 
plea  that  the  plaintiff  was  not  in- 
ventor, and  that  the  defendant  did 
not  use  the  process  specified  in 
pliuntifi^s  patent.  The  defendant 
has  taken  neither  course,  and  has 
in  equity  rested  his  case  solely  on  the 
question  of  the  novelty  of  the  in- 
vention, not  denying  the  utility,  or 
that  they  use  the  same  process. 
But  at  law  it  is  not  so ;  there  all 
these  defences  are  open  to  them,  and 
it  is  possible  that  the  only  question 
discussed  at  law  may  be  the  fact  of 
infringement ;  and  that  the  plaintiff 
may  fail  at  law  by  reason  of  the 
want  of  that  discovery  in  equity, 
which  the  defendant  would  have 
been  compelled  to  give  but  for  his 
admission  that  the  only  question  was 
as  to  the  novelty  of  the  invention. 
If  this  should  happen,  the  efi'ect 
would  be  that  the  defendant  having 
succeeded  at  law  on  an  issue  not  raised 
in  equity,  the  plaintiff  would  again 
be  compelled  to  go  to  law,  under  the 
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such  writ  may  be  enforced  by  attachment  by  the 
court,  or  when  such  courts  shall  not  be  sitting,  by 
a  judge  (a)  :  Provided  always,  that  any  order  for  a 
writ  of  injunction  made  by  a  judge,  or  any  writ 
issued  by  virtue  thereof,  may  be  discharged  or 
varied  or  set  aside  by  the  court,  on  application 
made  thereto  by  any  party  dissatisfied  with  such 
order. 

Equitable  Defences, 
Equitable        LXXXIII.  It  shall  be  lawful  for  the  defendant 
be  pfeTdwL^  or  plaintiff  (b)  in  replevin  in  any  cause  in  any  of 
the  superior  courts  (c)  in  which,  if  judgment  were 


decree  of  this  court,  to  contest  the 
tact  put  in  issue  by  the  plea.  I 
shall  therefore  make  such  an  order 
as  to  prevent  this,  and  enable  the 
court  to  secure  that  the  real  issue  on 
the  suit  is  tried  between  the  parties'' 
(Younff  V.   White,  1  N.  Eq.  Rep. 


(a)  Vide  sect.  81,  and  sect.  7,  n. 
(c),  as  to  enforcing  award  by  at- 
tachment. Under  this  section  an 
application  exparte  has  been  made 
for  an  injunction,  after  writ  of 
summons  issued  in  an  action  for  in- 
fringement of  a  patent  (Symes  v. 
GiUens,  C.  P.  M.  T.  1854),  not  yet 
published,  but  reported  by  the  editor 
for  the  New  Common  Law  Rep<»ts, 
vol.  8.  The  affidavit  set  forth  that 
the  plaintiff  had  obtained  a  patent 
(stating  the  date,  which  was  recent), 
that  the  defendant  had  got  possession 
of  some  of  the  patented  articles,  and 
had  pirated  the  invention,  and  sold 
some  of  the  pirated  articles.  It 
further  stated  the  issuing  of  a  writ, 
and  positively  averred  that  the  de- 
fendant's manufacture  was  an  in- 
fringement of  the  plaintiff's  patent, 
and  that  the  plaintiff  was  first  and 
true  inventor.  The  court  declined 
to  make  the  order  absolute  in  the 
first  instance,  and  only  granted  a 


rule  nisi.  The  Lord  Chief  Jusdoe 
observed  that  the  application  might 
have  heen  made  und^  15  &  16  Vict, 
c.  83,  s.  42,  which  enacts  that  in 
any  action  for  the  infringement  of 
lettei^s  patent,  the  court  in  which  the 
action  is  pending  may,  on  the  appli- 
cation of  the  plaintiff  or  defend^t, 
make  such  order  for  an  ii\junction, 
inspection,  or  account,  and  give  such 
direction  as  to  the  court  may  seem 
fit.  Under  both  enactments,  the 
application  may  be  made  exparte 
for  an  ahsohite  injunction,  but  it  Is 
in  the  discretion  of  the  court ;  and, 
semble,  per  Jervis,  C.  J.,  and  Maulei, 
J.,  in  the  case  dted,  "The  courts 
will  be  guided  by  the  practice  of 
the  courts  of  equity  (tnde  suprct), 
who  do  not  grant  injunctions,  as  a 
matter  of  course,  until  after  an- 
swer." 

(b)  Ejectment  is  not  excepted,  as 
in  sect.  68,  nor  dower ;  and  see  as  to 
equitable  bar  of  dower.  Dyke  v. 
Kendall,  21  Law  J.,  Ch.  905;  see 
as  to  equitable  mortgagees,  claim 
against  tenant  by  elegit,  jyhitworth 
V.  Qaujan,  3  Hare,  416. 

(c)  This  section  may  apply  to  ac- 
tion for  injunction  under  sect.  79. 
A  person  having  established  his 
right  at  law  is  not,  as  a  matter  of 
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eoorse,  entitled  to  an  iijunotlon, 
particularly  where  an  injunction 
would  not  restore  plaintiff  to  the 
right  he  has  established,  and  where 
the  act  complained  of  may  be  com- 
pensated by  pecuniary  damage. 
And  as  to  what  amount  of  acquies- 
cence will  in  eqmty  disentitle  to  an 
ix\]undion,  see  Wood  v.  Sutcliffe,  21 
Imw  J,,  Ch.  253.  So  in  another 
more  recent  case  may  be  seen  an  in- 
stance of  an  injunction  refbsed  on 
equitable  grounds^  that  is,  assuming 
the  contract  to  be  valid  at  law 
{Shrewsbury  Railway  Cowpany  v. 
Landim  and  North  Western  Mail' 
way  Company,  22  Law  J.,  Ch.  682); 
and  not,  as  in  other  cases,  because 
the  validity  of  the  contract  was 
doubtful,  whidi  would  be  a  legal 
ground.  Wherever  the  court  of 
equity  would  on  any  equitable 
ground  dissolve  or  revise  an  injunc- 
tion, it  should  seem  that  it  would  be 
pleadable  under  this  section  in  an 
action  of  ii\junction.  See  an  in- 
stance of  legal  defence  against  in- 
junction as  to  copyright,  Murray 
V.  Bogue,  22  Law  J.  457 ;  and  see 
a  case  of  equitable  defence  founded 
on  misrepresentation  made  to  the 
pubUc,  Perry  v.  Tru>efttt,  6  Beav. 
66 ;  though  qtuere  if  it  might  not  be 
a  legal  defence  {Wr^ht  v.  TalUs,  1 
C.  B.  873).  A  party  having  a  legal 
and  equitable  defence  to  an  action  at 
law  is  not  bound  to  resort  to  either 
for  the  purpose  of  stopping  the  ac- 
tion, but  if  judgment  be  recovered 
against  him  at  law,  he  may  after- 
wards  be  relieved  against  it  in  equity 
on  equitable  ground  (Exparte  Mu- 
die  V.  Jamee,  12  Law  J.,  Bank. 
25).  It  has  been  held  in  equity 
that  a  party  desirous  of  being  re- 
lieved upon  equitable  grounds  from 
an  executed  contract,  must  file  a  bill 
for  that  purpose,  and  cannot  rely  on 
other  grounds  as  a  defence  to  the 


suit,  to  have  the  benefit  of  the  con- 
tract (Richa/rd  v.  Sayley,  1  Jones 
&  Lat.  120).  It  perhaps  could  not 
be  laid  down  that  in  all  cases  in 
which  a  court  of  equity  might  re- 
strain an  action  by  ii\junction  at  its 
inception,  or  dedine  on  equitable 
grounds  itself  to  enforce  a  dahn,  the 
party  against  whom  judgment  might 
ultimately  be  obtained  at  law,  would, 
in  the  language  of  this  clause,  be 
"  entitled  to  relief  against  such  judg- 
ment on  equitable  grounds;''  for 
there  may  be  equitable  prindples  on 
which,  by  laches  or  otherwise,  a 
party  may  lose  his  right  to  restrain 
his  opponent  from  enforcing  a  legal 
daim  or  a  judgment  at  law;  but 
still  the  cases  in  which  courts  of 
equity  have  restrained  actions  at  law, 
or  themsdves  dedded  against  a  daim 
on  equitable  grounds,  may  be  usefrd 
in  illustration  of  the  effect  of  this 
section.  Thus,  an  action  may  be 
brought  at  law  to  recover  property, 
on  which  the  defendant  has  an  equit- 
able mortgage ;  and  in  such  cases  a 
decision  like  that  in  Ferris  v.  Mul' 
tins,  1  N.  Eq.  Rep.  810,  that  there 
has  been  an  equitable  mortgage,  and 
that  even  creditors  could  not  enforce 
their  daim  in  equity  against  it,  will 
be  in  point.  So  dedsions,  such  as 
James  v.  Mice,  1  N.  Eq.  Bep.  746, 
where  it  was  determined  what  was 
an  equitable  mortgage  which  could 
be  enforced  in  equity ;  for  of  course 
such  a  mortgage  might  frumish  an 
equitable  ground  of  relief  against  an 
action,  if  not  a  judgment^  in  an 
action  at  law.  So  if  any  equitable  as- 
signment {Boyle  V.  Hughes,  1  N.Eq. 
B^p.  42).  See  as  to  equitable  ground 
of  relief  in  action  against  surviving 
covenantor  on  joint  covenant,  Jack- 
son  V.  Famley,  1  N.  Eq.  Bep.  328. 
A  very  recent  case  has  an  important 
bearing  upon  the  question  as  to  when 
a  party  is  entitled  to  relief  against 
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a  judgment  in  an  action.  There  the 
action  was  against  a  surety  who 
first  conceived  he  had  a  defence  at 
law  hy  reason  of  discharge,  and 
pleaded  it  at  law,  and  did  not  file  a 
hiU  in  eqmty  until  after  judgment  at 
law.  The  court  of  Chancery  held 
thathe  was  discharged,  and  " enti- 
tled to  relief  on  equitahle  grounds,'' 
though  as  to  costs  they  held  that 
where  a  party  defends  an  action  at 
law,  and  afterwards  resorts  with 
success  to  a  court  of  equity,  the  op- 
posite party  will  only  have  to  pay 
l^e  costs  of  one  proceeding  {Watson 
V.  Alcock,  1 N.  Eq.  Rep.  234).  The 
principle  of  this  case  will  obvi- 
ously be  applicable  in  respect  to  the 
terms  on  which  a  judge  at  law  under 
this  section  may  allow  an  equitable 
defence  to  be  pleaded,  after  pleading 
legal  defences  without  success.  In 
Owen  V.  Qutch,  1  N.  Eq.  Rep.  371, 
the  House  of  Lords  lud  it  dow^ 
that  in  all  cases  where  the  court  of 
Chancery  summarily  interferes  by 
motion  against  the  legal  right  of  the 
defendant,  it  has  a  right  to  expect 
the  utmost  diligence  on  the  part  of 
the  plaintiff  in  equity,  a  principle 
which  obviously  applies  to  obtaining 
relief  on  equil^ble  grounds  against 
a  judgment.  In  another  recent  case 
a  party  at  law  was  about  to  levy 
execution,  and  the  court  refused  to 
restr^  him  unless  the  execution 
debtor  brought  the  money  into  court 
{Fisher  v.  Baldwin,  22  Law  J.,  Ch. 
996;  S.  P.,  Anderson  v.  Noble,  21 
Law  J.,  Ch.  586).  It  is  more  usual 
in  equity  for  application  to  be  made 
to  restrain  actions  before  than  ttfter 
judgment.  Thus  the  following  case 
illustrates  its  jurisdiction  on  that 
head: — A  colliery  proprietor  con- 
structed a  railway  firom  his  colliery 
across  the  lands  of  several  other 
persons  by  agreement,  and  his  soU- 
oitors  wrote  a  letter  to  the  defend- 


ant, across  whose  lands  he  desnred  to 
carry  the  railway,  referring  to  a  local 
act  of  parliament  supposed  to  enable 
him  to  take  lands  within  a  certain 
area  for  road  ways,  and  offering, 
on  the  part  of  the  plaintiff,  to 
pay  him  for  the  land  at  a  fiur  va- 
luation. The  defendant  did  not  re- 
ply to  the  letter,  and  the  railroad 
was  made  across  his  land  without 
further  communication  with  him. 
A  year  or  two  afterwards^  the 
plaintiff  and  defendant  had  an  in- 
terview, but  did  not  agree  as  to  the 
price  to  be  paid  for  the  land ;  and 
three  or  four  years  after  the  railway 
was  made,  the  defendant  brought  )m 
^ectment,  whereupon  the  plaintiff 
Sed  his  bill  for  an  injunction^ 
charging  acquiescence.  The  court, 
on  motion,  restrmned  the  action, 
upon  the  plaintiff  signing  judgment 
in  the  ejectment,  and  paying  a  sum 
into  court  not  less  than  the  amount 
of  the  utmost  valuation  of  the  land 
(Powell  V.  Thomas,  6  Hare,  20Qi). 
There  are,  of  course,  cases  in  Chan- 
cery yet  more  closely  in  point,  in  which 
suits  have  been  instituted  for  the 
very  purpose  of  being  rolieved  firom 
legal  claims,  as  to  which,  if  enforced 
by  action,  the  applicant  might  **  he 
entitled  to  relief  on  equitable 
grounds;"  as  in  Small  v.  Cwrrie, 
1  N.  Eq.  Rep.  638,  where  such  a 
suit  was  instituted  by  a  surety; 
and  per  Knight  Bruce,  L.  J. : — "  It 
has  been  argued  for  the  defendant 
in  equity  that  the  defence  arising 
from  his  conduct  (in  discharging  iAiB 
plaintiff  in  equity,  the  surety)  is 
available  at  law ;  but  if  I  were  sure 
of  that,  I  should  still  hold  that  there 
is  a  jurisdiction  hero:"  an  observation 
which  of  course  will  now  apply  in 
many  moro  cases  than  it  could  before 
this  act,  and  in  which  the  courts  of 
law  and  equity  will  still  exerdse  a 
concurrent  junsdiction.    In  Macin* 
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iatky*  TT^H^B  Hare,  662, on  a  bill 
filed  by  a  surety  to  restrain  an  action 
bn  bills,  the  oonrt  allowed  the  action 
to  f»^>oeed  to  judgment,  bnt  stayed 
execution,  the  question  being  whe- 
ther the  surety  was  discharged ;  as 
to  which,  see  Archer  v.  Hudson,  7 
Beav.  551;  Armitage  v.  Baldron, 

5  Beav.  278;  Armitage  v.  Hamer, 

6  Q.  B.  76;  Bonser  v.  Coar,6  Beav. 
110.  As  to  discharge  at  law.  Bell 
V.  Banks,  3  M.  &  G.  258.  And  sec 
Bonar  v.  Macdonald,  14  Jur.  1077, 
and  Atkinson  v.  Qilby,  21  Law  J., 
Oh.  848.  As  to  when  a  surety  is 
discharged  in  equity  by  concealment, 
see  Hamilton  v.  Watson,  12  CI.  & 
Fin.  109 ;  Railton  v.  Mathews,  10 
CI.  &  Pin.  936.  Where  non-con- 
cealment of  circumstances  affecting 
the  situation  of  the  parties,  and 
material  for  the  surety  to  know, 
and  within  the  knowledge  of  a 
person  obtfdning  a  surety  bond, 
though  not  artful  or  intentional,  or 
with  a  view  to  any  advantage,  is 
undue  concealment,  and  will  dis- 
cbarge the  surety, — ^see  S.  C.  And 
Willis  V.  WilUs,  14  Jur.  409.  It  is 
otherwise  at  law  except  in  contracts 
of  insurance,  which  are  uberrimcB 
fidiei  (Macintosh  v.  Marshall,  11 
Mee.  &  W.  116).  See  as  to  legal 
fraud,  Rawlings  v.  Bell,  1 C.  B.  951; 
Ormrod  v.  Muth,  14  Mee.  &  W.  651 ; 
Callis  y, Evans,  in  error,  5  Q.  B.  805. 
Probably  the  section  haa  in  view 
oases  in  which  equity  would  restrain 
proceedings  on  a  judgment,  not  for 
fraud  in  the  contract  on  which  it 
was  obtained,  but  for  collusion  in  the 
obtaining  of  it.  The  following  case 
remarkably  illustrates  the  nature  of 
the  jurisdiction  exerdsed  in  equity 
in  that  respect.  A  joint  stock 
banking  company  stopped  payment. 
Certain  of  the  shareholders,  who 
afterwards  obtained  the  manage- 
ment of  the  affairs  of  the  company, 


contributed,  in  proportion  to  the 
number  of  shares  held  by  them,  to  a 
common  fund,  which  was  to  be  ap- 
plied for  the  protection  of  the  con- 
tributors in  payment  of  the  debts  of 
the  bank;  and  they  called  on  all 
the  shareholders  to  contribute  to 
this  fund.  Some  did  not ;  and  for 
the  purpose  of  carrying  out  the  ob- 
ject of  the  contributors,  an  arrange- 
ment was  entered  into  between  them 
and  a  creditor  of  the  company,  that 
the  creditor  should  obtain  a  judg- 
ment, to  be  used  against  such  of  the 
shareholders  as  the  contributors 
shoidd  select.  Accordingly,  a  cre- 
ditor obtidned  a  judgment  by  con- 
fession against  tbe  public  officer; 
and,  at  the  instance  of  contributors, 
issued  a  scire  facias  against  the 
plaintiff,  who  had  been  a  share- 
holder, but,  before  the  contract 
upon  which  the  judgment  had  been 
obtained  was  entered  into,  had,  by 
informal  transfers,  assigned  his 
shares  to  a  trustee  of  the  company. 
This  transaction  is  fraudulent  in  the 
view  of  a  court  of  equity ;  and  the 
creditor  was  restrained  proceeding 
at  law  agfdnst  the  plaintiff  {Taylor 
V.  Hughes,  2  Joues  &  Lat.  24). 
Cases  more  clearly  in  point,  to  il- 
lustrate this  section,  are  such  as 
Stone  V.  Godfrey,  1  N.  Eq.  Rep. 
866,  where  the  court  of  Chancery 
decUned  to  restrain  a  party  from 
proceeding  in  ejectment,  on  the 
ground  that  the  other  party  would 
not  "  be  entitled  to  relief  against  a 
judgment  in  such  action  on  equitable 
grounds  ;'*  for,  per  Turner,  L.  J. : 
"Though  the  court  can  relieve 
against  mistakes  of  law,  as  well  as 
of  fact,  such  relief  can  only  be  given 
where  it  is  clearly  made  out  that 
the  conduct  of  the  party  seeking 
relief  was  determined  by  a  mistaken 
view  of  the  law,  and  not  by  a  reso- 
lution to  give  up  a  disputed  point, 
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obtained,  he  would  be  entitled  to  relief  against 
such  judgment  on  equitable  grounds  {a)  to  plead 


whether  right  or  wrong;  and  that 
the  circumstances  of  the  case  showed 
that  the  applicant  had  resolved  to 
give  up  the  claim,  and  therefore 
could  not,  even  independently  of 
the  lapse  of  time  (which  in  equity 
as  in  law  may  often  bar  a  chum),  be 
re^eved  against  the  legal  right/* 
And  per  Knight  Bruce,  L.  J. :  "The 
one  party  having  married  on  the 
faith  of  the  other's  having  always 
represented  the  estate  to  be  hers, 
he  could  not  afterwards  daim  it 
against  her." 

{a)  The  following  case,  in  which 
the  application  for  an  injunction  was 
after  judgment,  well  illustrates  the 
principles  of  equity  on  the  subject. 
A  lease  for  vears  wa«»  executed  for 
certain  building  purposes,  but  it  con- 
tained, besides  a  covenant  to  pay 
rent,  a  covenant  by  the  lessee  to 
cultivate  the  part  not  required  for 
the  buildings  in  a  good  and  husband- 
like manner.  There  having  been  a 
breach  of  the  covenants  to  cultivate 
and  to  pay  rent,  an  action  of  eject- 
ment was  brought,  and  judgment 
was  recovered  against  the  lessee. 
Thereupon  on  motion  the  Vice-Chan- 
cellor granted  an  injunction,  the 
plaintiff  in  equity  undertaking  to 
pay  rent  and  give  compensation, 
such  compensation  to  be  determined 
by  reference  if  asked  by  the  defend- 
ants. From  this  order  the  defend- 
ants appealed.  In  giving  his  judg- 
ment, the  Vice-Chancellor  said: 
"  That  there  was  a  legal  breach  there 
can  be  no  doubt.  But  whether  a 
legal  breach  creates  such  a  forfeiture 
as  this  court  cannot  reheve  against 
is  the  question.  If  there  be  a  for- 
feiture occasioned  by  a  breach  of  a 
covenant,  the  reparation  of  which  or 


compensation  for  which  is  not  a 
compensation  which  can  be  made  by 
money,  there  can  be  no  equitable 
relief.  Looking  at  the  nature  of 
the  property,  the  purposes  to  which 
it  was  applied,  and  the  conduct  of 
the  parties,  for  this  court  to  hold 
that  the  lessor  should  be  allowed  to 
recover  the  whole,  would  be  in  the 
highest  d^ree  inequitable."  But 
the  Lords  Justices  on  appeal  revers- 
ed the  decree,  and  Knight  Bruce, 
L.  J.,  in  giving  judgment,  said:  *^I 
am  at  a  loss  to  see  what  equity  there 
is  in  the  case.  If  the  breaches  ma- 
terial to  be  considered,  or  any  breach 
material  to  be  considered,  had  been 
before  the  taking  down  of  the  build- 
ings, then  much  of  the  argument  we 
have  heard  would  have  been  more 
material  than  I  have  been  able  to  con- 
sider it  to  be ;  but  as  to  the  breaches 
after  the  buildings  were  taken  down, 
I  am  at  a  loss  to  see  the  equity- ; 
there  is  a  total  absence  of  equity. 
There  was  no  lying  by,  no  encourage- 
ment, no  licence,  no  acquiescence 
either  in  a  legal,  or  if  there  be  a 
different  sense  here,  in  an  eqidtable 
sense  of  the  expression"  {Hills  v. 
Rowland,  22  Law  J.,  Ch.  964). 
The  following  case  well  illustrates 
the  rule  of  equity  on  the  subject  of 
fraud: — A  party  applied  to  the 
agrent  of  an  insurance  company  to 
effect  an  insurance  on  the  life  of  his 
son.  The  agent  gave  him  a  printed 
form  of  application,  which  was  filled 
up  as  to  the  name,  age,  &c.  of  his 
son,  and  signed,  but  he  did  not  fill 
up  the  declaration  as  to  the  nature 
of  his  pecuniary  interest  in  his  son's 
life;  the  agent  had  inquired  into 
these  particulars  and  filled  them  up, 
after  the  insurer  had  left  his  office. 
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with  a  statement  which  was  incor- 
rect. The  insurance  was  effected, 
but  on  the  death  of  the  nominee  the 
company  refused  to  pay  the  amount 
of  the  policy,  on  the  ground  that  the 
interest  of  the  insurer  was  falsely 
described,  and  that  the  poUcy  was 
therefore  void.  No  evidence  being* 
produced  as  to  the  statements  which 
were  made  to  the  agent  respecting 
the  matters  inserted  by  him  in  the 
declaration,  the  court  refused  to 
rectify  it,  or  to  grant  an  injunction 
to  restrain  the  company  irom  setting 
up  the  declaration  as  a  defence  to  an 
action  at  law  (Parsons  v.  Bignold, 
15  Law  J.,  N.  S.  L.  C.  379). 
Plaintiff,  being  owner  of  an  estate, 
employed  an  agent  and  receiver, 
who  paid  into  defendant's  bank  rents 
of  estate,  to  an  account  headed  with 
name  of  estate,  to  distinguish  it 
from  his  private  account.  Re- 
ceiver's private  account  being  over- 
drawn, he  transferred  the  balance 
of  estate  account  to  make  up  the 
deficiency  due  upcai  his  private  ac- 
count. Upon  bill  filed  by  plaintiff 
against  bankers,  to  refund  this  ba- 
lance so  transferred,  it  was  held 
that,  according  to  the  principles  of 
a  court  of  equity,  a  person  who  deals 
with  another,  knowing  him  to  have 
in  his  hands  or  under  his  control 
moneys  belonging  to  a  third  person, 
must  not  enter  into  a  transaction 
with  him,  the  effect  of  which  is,  that 
a  fraud  is  committed  on  the  third 
person;  and  it  appearing  upon  the 
evidence  that  the  bankers  were 
aware  that  the  money  was  the  pro- 
duce of  the  rents  of  the  plaintiff's 
estate,  a  decree  was  made  against 
the  bankers  for  repayment  of  the 
amount  {Bodenham  v.  Hoskins,  21 
Law  J.,  Ch.  864).  A  surgeon  or 
solicitor  will  be  restrained  in  equity 
from  suing  on  a  bill  or  bond  ob- 
tained  from  a  patient  or  cUent  by 


undue  influence,  which  In  law  would 
not  amount  to  fraud,  and  which  of 
course,  under  this  section,  would 
constitute  an  equitable  defence 
(BiUinff  v.  Southee,  16  Jur.  188). 
For  observations  on  relief  in  equity 
against  insurance  companies  in  cases 
of  fraud,  see  CoUeit  v.  Morison,  21 
Law  J.,  Ch.  878.  As  to  the  general 
principles  on  which ,  the  courts  of 
equity  act  in  restraining  a  party  from 
prosecuting  a  legal  right,  see  Dalgtish 
Y,Jowie,  2  Mac.&G.  231.  If  a  party 
joining  as  surety  to  a  bond  is  not 
truly  informed  by  the  principals  as 
to  the  real  nature  of  the  transaction, 
he  may  be  discharged  in  equity,  al- 
though not  at  law  {Squire  \.  Whit  ton, 
1  H.  of  L.  Ca.  333).  Query ,  as  to 
fraudulent  representations  by  the 
debtor  to  the  surety,  unknown  to 
the  creditor  {Owen  v.  Homan,  3 
Mac.  &  G.  378;  20  Law  J.,  Ch.  314). 
Vide  as  to  discharge  at  law,  Mills  v. 
Guardians  of  Alderbury,  3  Ex.  590 ; 
as  to  equity,  Cross  v.  Sprigg,  2  M. 
&G.  113;  2H.  &T.233;  19  Law 
J.,  Ch.  526.  In  many  cases  in 
which  a  court  of  equity  would  on 
equitable  grounds  set  aside  a  con- 
tract, a  party  may,  in  an  action 
against  him  thereon,  be  "  entitled  to 
relief  on  equitable  grounds,"  under 
this  section;  and  facts  which  will  not 
amount  to  fraud  at  law  may  vitiate 
a  contract  in  equity.  Thus  the 
mere  fact  of  a  large  gift  being  made 
to  a  companion  by  an  aged  person  of 
the  property  which  is  devised  to 
relations  may,  in  the  view  of  a  court 
of  equity,  constitute  a  primd  facie 
case  for  inquiry,  and  might,  under 
this  section,  first  support  a  claim 
for  interrogatories,  and  then  sustain 
an  equitable  defence  {Bate  v.  Bank 
of  England,  9  Jur.  545).  See  as 
to  undue  influence,  which  at  law 
would  be  no  defence,  Archer  v. 
Hudson,  13  Law  J.,  M.  R.  380;  7 
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the  fisicts  which  entitle  him  to  such  relief  by  way  of 


Beav.  557.  See  a  purchase  by  a 
steward  under  the  yalue  set  aside 
forty  years  afterwards  on  equitable 
grounds,  Charter  v.  TrevelyaUt  8 
Jur.  1015.  As  to  inadequacy  of 
consideration,  Bowen  v.  Cooper^  2 
Hare,  408.  See  as  to  fraud  in  the 
view  of  court  of  equity,  Walford  v. 
Adie,  5  Hare,  112.  See  Clapham 
v.  ShiUito,  7  Beav.  146,  as  to  the 
effect  in  equity  of  misrepresentations 
made  by  parties  upon  entering  into 
contracts.  Cases  have  frequently 
occurred  in  which,  upon  entering 
into  contracts,  misrepresentations 
made  by  one  party  have  not  been  in 
any  degree  relied  on  by  the  other 
party.  If  the  party  to  whom  the 
representations  were  made  himself 
resorted  to  the  proper  means  of 
verification,  before  he  entered  into 
the  contract,  it  may  appear  that  he 
relied  upon  the  result  of  his  own 
investigation  and  inquiry,  and  not 
upon  the  representations  made  to 
him  by  the  other  party ;  or,  if  the 
means  of  investigation  and  verifica- 
tion be  at  hand,  and  the  attention 
of  the  party  receiving  the  represen- 
tations be  drawn  to  them,  the  cir- 
cumstances of  the  case  may  be  such 
as  to  make  it  incumbent  on  a  court 
of  justice  to  impute  to  him  a  know- 
ledge of  the  result,  which,  upon  due 
inquiry,  he  ought  to  have  obtained, 
and  thus  the  notion  of  reliance  upon 
the  representations  made  to  him 
may  be  excluded  (Jb,).  Again, 
when  the  court  is  endeavouring  to 
ascertain  what  reliance  was  placed 
on  the  representations,  it  must  con- 
sider them  with  reference  to  the 
subject  matter  and  the  relative 
knowledge  of  the  parties.  If  the 
subject  is  capable  of  being  accurately 


known,  and  one  party  is  or  is  sup- 
posed to  be  possessed  of  accurate 
knowledge,  and  the  other  party  is 
entirely  ignorant,  and  a  contract  is 
entered  into  after  representations 
made  by  the  party  who  knows,  or  is 
supposed  to  know,  without  any 
means  of  verification  being  resorted 
to  by  the  other,  it  may  well  enough 
be  presumed  that  the  ignorant  man 
relied  on  the  statements  made  by  him 
who  was  supposed  to  be  better  in- 
formed ;  but  if  the  subject  is  in  its 
nature  uncertain,  if  all  that  is  known 
about  it  is  matter  of  inference  from 
something  else,  and  if  the  parties 
making  it  and  receiving  representa- 
tions on  the  subject  have  equal 
knowledge  and  means  of  acquiring 
knowledge,  and  equal  skill,  it  is  not 
easy  to  presume  the  representations 
made  by  one  would  have  much  or 
any  influence  on  the  other  {lb,). 
As  to  fraudulent  purchase,  Bowen  v. 
Evans,  2  H.  of  L.  Ca.  257.  After 
fifty  years,  if  fraud  is  proved,  the 
lapse  of  time  will  not  protect  the 
parties  to  it,  nor  those  who  claim 
through  them,  against  the  jurisdic- 
tion of  a  court  of  equity,  and  it  is 
immaterial  by  what  machinery  or 
contrivance  the  fraudulent  transac- 
tion may  have  been  effected,  whe- 
ther by  decree  in  equity,  judgment 
at  law,  or  otherwise  {lb.).  See  as 
to  fraud  as  understood  by  a  court  of 
equity,  in  an  agent,  Hamilton  v. 
Bunkin,  19  Law  J.,  Ch.  307.  See 
as  to  fraud  in  equity,  Langlep  v. 
Fisher,  9  Beav.  90  ;  15  Law  J.,  Ch. 
33.  As  to  setting  aside  an  annuity 
deed,  both  parties  having  been  mis- 
taken, Carpmael  v.  Powis,  10  Beav. 
36.  And  see  the  recent  case  of 
Feret  v.  Hiil,  2  C.  L.  Rep.  1366. 
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d^ence  (a),  and  the  said  courts  are  hereby  em- 
powered to  receive  such  defence  by  way  of  plea  (h)  ; 


445 


(a)  The  discretion  is  with  the 
court,  as  tinder  the  act  of  Anne  as  to 
several  defence  at  law;  and  it  will 
he  for  the  conrt  to  prescrihe  the 
terms  in  certain  cases. 

(b)  It  has  heen  long  laid  down  in 
our  courts  of  law,  that  they  could 
only  take  notice  of  legal  rights 
(Benterman  v.  JRadewius,  7  T.  B. 
668;  see  the  notes  to  that  case 
in  Smith's  Leading  Cases).  In 
Winch  V.  Keelei/y  1 T.  R.  619,  where 
bankruptcy  was  pleaded,  the  plain- 
tiff "replied  the  equitable  matter," 
that  he  sued  only  as  trustee,  which 
was  held  good.  In  Carpenter  v. 
Morrell,  2  B.  &  P.  40,  it  was  held 
that  the  property  in  which  a  bank- 
rupt has  only  a  trust  estate,  does  not 
pass  to  his  assignees,  therefore  the 
cestui  que  trust  must  sue,  in  any  ac- 
tion to  recover  it,  not  in  his  own 
name,  but  the  name  of  the  bankrupt. 
Equitable  defences  arise  often  in 
cases  of  sureties.  It  is  not  any  de- 
fence at  law  to  an  action  on  a  bond 
against  a  surety  that  by  a  parol 
agreement  time  has  been  given  to 
the  principal  {Davey  v.  Prender- 
grassy  5  B.  &  A.  187).  Nor  will  a 
court  of  equity  relieve  a  surety  by 
bond,  on  the  ground  of  the  creditor 
having  given  time  to  the  principal 
debtor,  mdess  there  has  been  an  ex- 
press and  positive  contract  between 
them  for  that  purpose  (Heath  v. 
May,  1 Y.  &  J.  434).  On  the  other 
hand,  at  law,  the  surety  may  be  dis- 
charged by  unauthorized  dealings 
between  the  principals  (TFhitcher 
V.  Hall,  5  B.  &  C.  269) ;  or  unautho- 
rized arrangements  {Nicholls  v.  ^t- 
choUs,  8  B  «&  Ad.  41) ;  though  mere 
delay  will  not  discharge  the  surety 
at  law  or  equity,  vide  supra ;  et  vide 


Philpot  V.  Bryant,  4  Bing.  717 ;  nor 
any  arrangement  by  which  he  is  not 
prejudiced  (Robinson  v.  Read,  4  M. 
&  R.  349 ;  S.  P.,  Price  v.  Edmunds, 
5  M.  &  B.  287).  In  general,  a  re- 
lease to  the  principal  is  in  equity  a 
release  to  the  surety,  but  not  alwavs 
(Hall  Y.Hutchins,  3  Mee.  &  W.  526). 
Hitherto,  the  principle  in  courts  of 
law  has  been  that  whatever  consti- 
tutes an  answer  to  the  cause  of  ac- 
tion as  against  the  plaintiff  on  the 
record  is  a  bar  to  the  action,  althou^ 
brought  for  the  benefit  of  others  who 
have  no  mode  of  enforcing  their 
claim,  except  by  suing  in  the  name 
of  the  plamtiS  (Oibson  v.  Winter,  6 
B.  &  Ad.  96).  In  a  subsequent  case, 
in  which  the  obligee  of  a  bond  sued 
upon  it,  and  his  bankruptcy  was 
pleaded,  it  was  held  a  good  replica- 
tion that  he  had  assigned  it  to  cre- 
ditors as  security,  and  that  the  ac- 
tion was  brought  for  their  benefit 
(Dangerfield  v.  Thomas,  9  A.  &  E. 
292).  A  similar  replication  to  a  plea 
ofinsolvency  of  the  plaintiff  in  an  ac-^ 
tion  for  money  lent  was  pleaded  in  it 
(UAmay  v.  Chesnau,  13  Mee.  &  W. 
776).  In  these  cases,  however,  there 
was  no  equitable  defence  or  reply, 
but  they  proceeded  upon  the  legal 
principle  that  at  law  a  trustee  must 
sue,  and  that  imder  the  bankruptcy 
acts  the  trust  property  did  not  pass 
to  the  assignees.  In  cases,  again, 
such  as  JSdwards  v.  Bates,  8  Sc.  N. 
R.  406,  where  in  an  action  for  money 
had  and  received,  the  defence  is  set 
up  that  it  is  a  trust  account,  the 
present  sections  scarcely  apply,  as  it 
is  a  leyal  not  less  than  an  equitable 
doctrine,  that  in  such  cases  an  ac- 
tion at  law  will  not  lie.  In  Pam* 
ham  V.  Hurst,  8  Mee.  &  W.  743,  in 
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Equitable 
defence 


provided  that  such  plea  shall  begin  with  the  words 
**  For  defence  on  equitable  grounds,"  or  words  to 
the  like  effect. 

LXXXIV.  Any  such  matter  which  if  it  arose 
before  or  during  the  time  for  pleading,  would  be 


an  action  by  husband  and  wife  tor 
money  lent  to  her  drnn  sola,  tbe 
bankruptcy  of  the  husband  was 
pleaded,  and  the  plaintifiEs  relied  an 
assignment  of  the  debt  by  a  settle- 
ment, and  that  the  trustees  ap- 
pointed  the  pUdntiffs  their  attorneys 
to  sue  for  it,  and  that  the  action 
was  brought  in  theur  names  by  the 
trustees  to  recover  it  for  the  purposes 
of  the  trust.  This  was  held  good, 
and  per  Rolfe,  C.  B. :  "The  cases 
mean  that  if  any  right  remain  in  the 
bankrupt,  for  whidi  he  could  sue, 
the  assignees  have  all  the  right  he 
has  to  sue;  not  that  they  have  a 
right  to  sue,  because  possibly  under 
the  construction  of  the  trust,  when 
recovered,  he  may  have  some  remote 
interest.  They  do  not  go  further 
than  this,  that  if  the  assignees  can 
show  the  whole  legal  interest  and 
an  immediate  equitable  interest  in 
the  bankrupt  they  may  sue."  It 
has  been  repeatedly  held  that  al- 
though rights  of  action  cannot  be 
assigned  (Wetherell  v.  Julius,  10 
C.  B.  269),  yet  the  courts  of  law 
will  recognise  the  right  of  the  as- 
signee to  sue  in  the  name  of  the  as- 
signor, as  where  the  bankruptcy  of 
the  assignor  has  ensued;  and  very 
recently  in  a  case  where  a  policy  of 
marine  insurance  was  made,  part 
of  the  premiums  to  be  returned  in  a 
certain  event,  and  the  goods  and  po- 
licy  were  assigned  by  the  insurer, 
who  afterwards  became  bankrupt,  it 
was  held  that  for  an  average  loss  on 
the  voyage,  the  bankrupt  might  sue 
as  trustee  for  the  vendee  of  the 


goods  (though  not  for  the  return  of 
premiums),  (Beckham  v.  Drake,  12 
H.  of  L.  Cas.  579):  "not  having 
theleastbeneficialinterest"  (Per  Jet' 
vis,  C.  J.;  see  Boddingtonv.Castelli, 
1  N.  C.  L.  Rep.  284).  In  Linwood 
v.  Squires,  19  Law  J.,  Ex.  237,  6 
Ex.  234,  an  executor  sued  on  the 
covenants  in  a  deed  for  separate 
maintenance  of  a  wife,  and  the  de- 
fendant pleaded  (after  oyer  of  the 
deed,  in  which  it  was  declared  that 
the  plaintiff's  testator  would  stand 
possessed  of  the  annuity  in  trust  for 
the  wife,  and  which  was  not  exe- 
cuted by  him,)  that  he  never  executed 
it  nor  declared  that  he  would  stand 
possesssed  of  the  annuity,  in  trust 
for  her,  nor  ever  became  or  acted  as 
trustee.  The  court  doubted  whether 
the  plea  was  bad,  because  the  plain- 
tiff's testator  was  never  intended  to 
derive  any  benefit  from  the  deed; 
and  it  was  a  question  whether  an 
onerous  trust  must  not  be  accepted 
in  tbe  lifetime  of  the  trustee. 
Here  again  the  principle  acted  on 
was  purely  legal.  In  Evans  v.  Ed- 
monds,  1  N.  C.  L.  Rep.  656,  where 
a  trustee  sued  on  the  covenai^ 
in  a  fflmilar  deed,  the  plea  alleged 
fraud  on  his  part;  and  it  was  ob- 
jected that  the  pleadings  disclosed 
that  the  plaintiff  was  suing  for  the 
benefit  of  the  wife,  and  did  not  impli- 
cate her  in  the  fraud ;  but  per  Jervis, 
C.  J.,  that  is  answered  by  the  cases 
(cited  suprh)  which  show  that  the 
courts  must  look  at  legal  interests, 
and  not  at  equitable  rights. 
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an  answer  to  the  action  by  way  of  plea  (a),  may,  if  after  judg- 
it  arise  after  the  lapse  of  the  period  during  which  °*®°'* 


(a)  One  of  the  most  common 
class  of  cases  in  which  legal  and 
equitahle  rights  come  into  collision, 
and  in  which  these  sections  will  he 
applicahle,  are  those  of  mortgage,  to 
which,  therefore,  it  may  he  useM 
to  devote  a  separate  note,  marking 
the  chief  cases  on  this  sahject.  A 
party  having  a  mortgage,  and  also 
a  bond  as  a  security  f&  the  same 
debt,  may  arrest  the  defendant  on 
the  bond  pending  a  snit  in  eqnity 
for  a  fbreclosnre  {Bwmell  v.  Martin^ 
2  Dongl.  417).  After  foreclosure 
and  sale  of  the  mortgaged  estate  in- 
junction  granted  to  restrain  the 
mortgagee  from  recovering  the  dif- 
ference at  law  {Perry  v.  Barker,  8 
Ves.  jun.  627).  A  mortgagee  having 
filed  a  bill  of  foreclosure,  and  having 
proceeded  to  execution  in  ejectment, 
and  being  in  possession  of  the  rents 
and  profits  of  200^.  a  year  under  an 
qectment,  and  having  brought  cove- 
nant for  the  mortgage-money,  and 
obtfuned  execution,  the  court  re- 
vised to  discharge  the  defendant  out 
of  execution,  for  the  plaintiff  has  a 
right  to  his  remedy  on  all  securities 
{Colby  V.  Gfibson,  3  Smith,  616 ;  see 
on  t^is  subject  Lockhart  v.  Sardy, 
9  Beav.  349,  cited  post).  To  tres- 
pass quare  clausum  firegit,  by  a 
mort^gor  of  a  customary  tenement, 
a  justification  under  an  entry  by  the 
mortgage  trustee,  who  had  by  the 
mortgage  deed  no  expreps  power  to 
sell  on  nonpayment  of  the  mort- 
gage money,  if  the  mortgagee  re- 
quested him  to  do  so,  is  noc  suffi- 
dent,  unless  it  allege  that  such  a 
request  was  made,  and  that  the  en- 
try was  for  the  purposes  of  the  mort- 
gage trusts,  though  there  be  also  in 
the  deed  a  covenant  by  the  plaintiff 


for  the  quiet  enjoyment  of  the  trus- 
tee, for  that  can  only  be  intended 
to  be  in  accordance  with  the  trusts 
(Watson  V.  Waltham,  4  Nev.  &  M. 
537;  2  Ad.  &  EU.  485;  1  Har.  A 
Woll.  24).  A  power  given  to  a  trus- 
tee, in  a  mortgage  deed,  to  sell  if 
the  mortgagee  requests,  does  not 
necessarily  imply  a  right  to  enter 
upon  the  premises  (lb,).  An  equita- 
ble mortgage  may  be  created  by  de- 
posit of  one  title  deed,  where  the 
other  deeds  are  in  the  hands  of  the 
depositor's  solicitors,  but  not  as  equi- 
table  mortgagees  {Exparte  Chvppen^ 
ctofe,  2  Mont.  &  Ayr.  299).  Where 
an  equitable  security  is  ^ven  by  the 
deposit  of  deeds,  the  plaintiff,  on  a 
biU  brought  to  give  effect  to  his 
security,  is  entitled  to  a  decree  for 
a  sale  {Pain  v.  Smithy  2  Myl.  &  K. 
417).  An  equitable  mortgagee  will 
not  be  preferred  to  a  subsequent 
legal  mortgagee,  who  has  no  notice 
of  the  equitable  mortgage ;  and  the 
onus  lies  upon  the  former,  claiming 
a  priority,  to  prove  that  the  latter 
had  such  notice  {Exparte  Ha^dy, 
2  Deac.  &  Chit.  393).  Brewers  ad- 
vance money  to  enable  a  publican 
to  pay  the  conaderation  for  the 
lease  of  a  public-house,  and,  as  soon 
as  the  lease  to  the  publican  is  exe- 
cuted, they  take  a  deposit  of  it  by 
way  of  equitable  mortgage,  accom- 
panied by  a  memorandum,  whereby 
the  publican,  after  reciting  the  de^ 
posit  to  have  been  made  by  himself, 
states  it^  purpose,  and  undertakes  to 
execute  a  legal  mortgage,  by  way  of 
underlease,  when  requiml.  The  pub- 
lican turns  out  to  have  been  at  the 
time  an  uncertificated  bankrupt.  On 
a  bill  filed  by  the  brewers,  stating  it 
to  be  the  custom  for  these  advances  to 
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it  could  be  pleaded,  be  set  up  by  way  of  auditd 
qtiereld. 


be  made  upon  the  understanding  that 
the  lease  should,  upon  its  execution, 
be  delivered  by  the  vendor  imme- 
diately to  the  brewers  in  exchange 
for  the  money  advanced  by  them, 
without  either  lease  or  money  pass- 
ing through  the  hands  of  the  pur- 
duAser,  and  stating  that  the  above 
transaction  was  completed  in  that 
way,  and  that  the  publican  was  in- 
troduced to  the  brewers  by  the  les- 
sor, an  action  by  the  assignees  of 
the  publican  to  recover  ftoxa  the 
brewers  the  proceeds  of  the  lease 
was  restrained  {MeoMX  v.  Smith,  1 
Mon.  D. &  D. 396).  Where  amort- 
gage  deed  for  securing  payment  of 
an  annuity  conveyed  the  land  in 
trust,  among  other  things,  to  permit 
the  mortgagor  to  receive  the  rents 
until  de&ult  made  for  sixty  days  in 
payment  of  the  annuity :  held,  that 
the  conveyance  operated  as  a  re- 
demise to  the  mortgagor  until  de- 
&ult,  and  that  a  notice  to  quit  given 
by  him  in  his  own  name  to  a  tenant 
let  into  possession  by  him  before  the 
mortgage  enabled  lum  to  recover  in 
ejectment  on  his  own  demise  {Doe 
d.  Lyster  v.  Ooldwin,  2  Ad  &  E., 
N.  S.  148.)  Mortgage  in  fee  of 
freehold,  and  for  years  of  leasehold 
premises,  with  covenant  by  mort- 
gagor that,  if  payment  were  not 
made  by  a  certain  day,  it  should  be 
lawftd  for  the  mortgagee,  on  giving 
one  month's  notice,  as  thereinafter 
mentioued,  to  enter,  and,  whether 
in  or  out  of  possession,  to  sell  or 
let,  and  by  mortgagee  that  no  sale  or 
lease  shocdd  be  made  until  he  should 
have  given  mortgagor  a  month's  no- 
tice :  held,  that  the  mortgagee  was 
entitled  to  bring  ejectment  against 
the  mortgagor  without  giving  any 


notice,  the  covenants  in  the  mortgage 
deed  not  amounting  to  a  re-demise 
to  the  mortgagor  (Doe  d.  Parsley 
V.  Dcuf,  2  Gale  &  D.  757;  2  Ad.  & 
E.,  N.  S.  147  5  12  Law  J.,  N.  S.  86, 
Q.  B.)    A.  mortgaged  premises  to 

B.  to  secure  a  sum  plus  tjie  probable 
amount  of  costs  in  preparing  the 
mortgage.  The  mortgage  contained 
a  power  of  sale  upon  d^ult  of  pay- 
ment at  a  fixed  time.  B.  entered 
into  a  contract  to  sell  to  C. ;  after 
that  B.  commenced  his  action  against 
A.  upon  the  covenant  to  recover  the 
amount  of  his  mortgage  debt  and 
costs.  The  addon  was  compromised 
by  D.  paying  to  B.  the  whole  araonnt 
minus  a  very  small  sum,  which  A. 
paid.  D.  took  no  regular  assign- 
ment, and  merely  becfone  equitable 
mortgagee  by  transfer  of  the  tatle- 
deeds.  C.  then,  more  than  a  year 
after  the  contract  for  sale,  gave  B. 
notice  that  he  intended  to  enfbroe 
his  contract)  and  thereupon  paid  his 
purchase-money,  with  which,  ptoB  a 
small  sum,  B.  paid  off  D.,  and  got 
back  the  title-deeds.  B.  then  brought 
his  action  of  cgectment  against  A., 
who  had  remained  in  possession,  to 
enable  him  to  make  a  conveyance  to 

C.  A.  filed  his  Inll  against  B.  and 
C.  to  redeem,  and  for  an  injunctioo. 
The  court  refused  to  interfile  hv 
injunction  (Davies  v.  Williams,  7 
Jur.  663,  V.-C.  E.)  Notwithstand- 
ing  the  stat.  1  &  2  Vict.  c.  110^ 
which  gives  to  a  judgment  the  eflEect 
of  an  equitable  charge  upon  the  kmd 
of  the  debtor,  an  equitable  mort- 
gagee retains  his  right  in  equity  to 
enforce  his  security  against  the  title 
of  a  creditor  under  a  subsequent 
judgment,  although  the  latter  may 
have  acquired  the  legal  sdiin  and 
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LXXXV.  The  plaintiff  may  reply,  in  answer  to  Equitable 
any  plea  of  the  defendant  (a),  facta  which  avoid  '^pi^^^tio**- 


possession  of  the  land  onder  an  ele^t 
without  notice  of  the  mortgagee 
{WMtworth  V.  Qamgain,  1  Ph.  728; 
10  Jnr.  531;  15  Law  J.,  Ch.  433). 
After  foreclosure  the  mortgagee 
fidrly,  sold  the  estate  for  less  than 
what  was  due  to  him :  held,  that  he 
QOuld  not  afterwards  recover  firom 
the  mortgagor  upon  his  collateral 
personal  securities  the  amount  still 
remaining  unpaid  {LockhaH  v. 
JScMTdy,  9  Bea.  349;  10  Jur.  532; 
15  Law  J.,  Ch.  347).  Where  a 
debt  is  secured  by  mortgage,  cove- 
nant, and  bond,  the  mortgagee  may 
pursue  all  his  remedies  at  the  same 
time.  If  he  obtain  full  payment  on 
the  bond  or  covenant,  the  mortgagor 
becomes  entitled  to  the  estat^  but 
if  he  obtain  part  payment  only,  he 
may  go  on  with  foreclosure  suit  and 
fijreclose  for  the  remainder.  On  the 
other  hand,  if  he  foreclose  first,  and 
the  value  of  the  estate  proves  insuffi- 
cient to  satisfy  the  debt,  he  may, 
while  the  mortgaged  estate  remains 
in  his  power,  sue  on  the  bond  or 
covenant,  but  he  thereby  opens  the 
foreclosure,  and  the  mortgagor  may 
thereupon  redeem  {Ih), 

(a)  Any  plea  thereupon,  whether 
4m  l^al  or  equitable  grounds.  It  has 
been  repeatedly  decided  at  Um  that  it 
is  an  answer  to  an  actionon  a  contract 
for  work,  to  be  paid  for  upon  certifi- 
cate of  an  arbitrator,  architect,  or 
surveyor,  that  the  certificate  has  not 
been  obtained  (MUner  v.  Meld,  5 
Ex.  826).  Even  although  such  cer- 
tificate has  been  withhdd  by  fraud 
and  collusion,  yet  a  suit  in  equity 
could  be  maintained  against  the  em- 
layers  on  the  fraud  (fVetnvtf  v. 
Manchester  and  Sheffield  JUUlway 
Company,  18  Law  J.,  Ch.  450).    In 


another  case  a  bill  was  filed  against 
the  arbitrator  or  umpire  f(»r  disco- 
very and  he  was  compelled  to  answer 
(Padley  v.  Lmcohh  Waterworks 
Company f  14  Jur.  299).  But  in 
cases  of  this  kind  the  section  would 
be  in  point.  In  a  building  contract 
a  clause  being  inserted  that  no  de- 
corations or  additions  should  be  paid 
for  unless  the  same  should  have  been 
ordered  in  writing;  if  additional 
work  is  done  which  has  not  been 
ordered  in  writing,  but  which  has 
been  directed  by  the  architect,  a  bUl 
in  equity  will  lie  to  recover  the 
balance :  for  in  such  a  case  it  was 
held  that,  notwithstanding  the  terms 
of  the  contract,  the  defendant  had 
laid  himself  under  an  obligation  to 
pay  for  the  additional  work  {Kirk 
V.  The  Bromley  Union,  16  Law  J., 
Ch.  114).  In  such  a  case  if  the  de- 
fendant pleaded  the  condition  of  the 
contract,  the  plaintifi*  might  under 
this  section  reply  the  equitable 
matter,  and  which  would  be  equally 
available  under  the  general  issue. 
A  bond  void  at  law  may  be  enforced 
as  an  agreement  in  equity,  subject 
to  the  effect  of  the  equitable  circum- 
stances under  which  it  was  made 
{Squire  v.  Whitton,  1  H.  of  L.  Ca. 
333).  So  that  to  a  special  plea  dis- 
closing some  ground  on  which  it 
was  void  (otherwise  than  for  ille- 
gality or  fraud)  as  a  bond,  it  might 
be  set  up  in  the  replication  as  an 
agreement  in  equity.  In  Hodykin^ 
eon  V.  WyaU,  9  Beav.  566,  the 
plaintiff  having  lent  the  defendant  a 
sum  of  money  on  his  bond  and  an 
equitable  deposit,  the  condition  of 
the  bond  was  for  payment  of  interest 
on  the  face  of  it  usurious,  and  in 
an  action  on  it  the  plaintiff  failed. 
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such  plea  upon  equitable  grounds ;  provided  that 
such  replication  shall  begin  with  the  words  *^  For 


He  then  came  into  equity,  showed 
that  the  bond  had  been  erroneously 
prepared,  and  that  in  £eict  the  con- 
tract was  not  usurious,  and  pray- 
ing that  the  instrument  might  be 
reformed,  and  for  the  benefit  of 
his  equitable  deposit.  The  court 
gaye  him  the  rehef  he  asked.  In 
such  a  case  the  plaintiff  might  now 
at  law  reply  the  equitable  matter  to 
the  plea  of  usury,  supposing  theusury 
laws  were  in  force.  A  recent  case 
illustrates  this  section.  ThepUdn- 
tiff  in  equity  had  commenced  an 
action  against  a  raUway  company  for 
compensation  under  the  Lands 
Clauses  Act,  s.  68.  The  company 
stopped  the  action  by  a  demurrer 
founded  on  noncompliance  with 
Certain  statutable  requisites  as  to 
particulars  of  claim.  The  plaintiff 
filed  a  bill  for  specific  performance, 
and  it  was  held  that  there  was  a 
binding  contract;  that  there  had 
been  no  misdescription  constituting 
a  defence  in  equity ;  and  that  as  the 
plaintiff  had  fsoled  at  law  he  was  en- 
titled to  relief  in  equity  (Inffe  v. 
2^  Birmingham  BaiUDoy  Com- 
pony,  1  N.  Eq.  Rep.  68).  Now  if 
in  that  case  the  defendants  had,  as 
they  might  have  done,  pleaded  the 
noncompliance  with  the  statutable 
requisitions  instead  of  demurring  for 
the  omission  of  allegations  of  com- 
pliance, the  case  would  have  been 
predsely  such  an  one  as  comes  within 
this  section.  It  has  been  already 
observed  that  this  section  applies 
equally  whether  the  plea  is  on  legal 
or  equitable  grounds.  In  the  latter 
ease  there  may  be  a  contest  of 
equities.  In  a  recent  case  in  Chan- 
cery the  question  was,  whether  the 
equitable  interest  of  vendor's  lien  for 


unpaid  purchase-money  was  to  be 
preferred  to  the  equitable  interest  of 
equitable  mortgage ;  and,  per  Kin* 
dersley,  V.  C. :  "  The  rule  of  iht 
court  o£  equity  for  determining  the 
preference  as  between  persons  hav- 
ing adverse  equitable  interests  is  not 
always  qiU  potior  est  tempore  potior 
jure :  that  is  not  only  not  univers- 
ally true  as  between  persons  having 
only  equitable  interests,  but  it  is  not 
so  even  where  the  equitable  inter- 
ests are  precisely  the  same  in  nature^, 
and  in  that  respect  perfectly  equaL 
Nor  is  it  always  true  of  persons  hav- 
ing equitable  interests  if  their  equi- 
ties are  equal ;  for  it  is  impossible 
that  two  persons  should  have  equal 
equities  except  where  a  court  c^ 
equity  would  altogether  refhse  to 
lend  its  assistance  to  one  mde  or  the 
other;  and  if  the  court  will  interfere 
to  enferce  the  right  of  one  against 
the  other  on  any  ground,  a3  finr 
priority  in  time,  how  can  th^ 
equities  be  equal  ?  The  rule  seems 
to  be  this,  that  as  between  persons 
having  only  equitable  interests,  tf 
their  equities  are  in  all  other  f«- 
spects  equal,  priority  of  time  gives 
the  better  equity.  In  a  contest  b»> 
tween  persons  having  equitable  in* 
ter  ests,  priority  of  time  is  the  grownd 
of  interference  last  resorted  ttu 
That  is,  a  court  will  not  resort  to  it 
until  it  finds  that  there  is  no  other 
sufficient  ground  of  preference  be^ 
tween  them.  In  examining  into  the 
relative  merits  or  equities  of  the  two 
parties,  the  points  to  which  the  court 
must  direct  its  attention  are  these; 
the  nature  and  condition  of  their 
respective  equitable  interests;  the 
circumstances  and  manner  of  their 
requisition,  and  the  whole  oondud; 
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replication  on  equitable  grounds,"  or  words  to  the 
like  effect. 

LXXXYI.  Provided  always,  that  in  case  it  shall  Court  or 
appear  to  the  court,  or  any  judge  thereof,  that  any  {"riie  oSf 
such  equitable  plea  or  equitable  replication  cannot  equitable 
be  dealt  with  by  a  court  of  law  so  as  to  do  justice  pif^tionT 
between  the  parties  (a),  it  shall  be  lawful  for  such 


of  each  party  in  respect  thereto.  In 
this  case  the  two  equitable  interests 
both  arise  out  of  the  forbearance 
of  money.  The  vendor's  lien  is  a 
right  created  by  a  rule  of  equity 
without  special  contract :  the  right 
of  the  equitable  mortgage  is  created 
by  special  contract ;  but  this  does  not 
constitute  any  sufficient  ground  of 
preference,  though,  if  it  makes  any 
difference,  it  is  in  favour  of  the  mort- 
gagee. The  mortgagee  has  also 
possession  of  the  tiUe-deeds,  and 
there  is  authority  for  holding,  that 
w  between  two  persons  where  equit- 
able interests  are  of  precisely  the 
same  nature  and  quality,  and  in  that 
respect  equal,  the  possession  of  the 
deeds  gives  the  better  equity.  And, 
as  regards  the  conduct  of  the  parties, 
everything  appears  in  &vour  of  the 
equitable  mortgagee :  he  was  guilty 
of  no  negligence,  and  was  encou- 
raged by  the  vendors  to  rely  on  the 
purchaser's  title,  and  assured  by  their 
acts  that  the  mortgagor,  so  £ir  as 
they  were  concerned,  had  an  abso- 
lute title  at  law  and  equity."  The 
high  esteem  in  which  the  judgments 
of  this  learned  judge  are  known  to 
be  held  in  courts  of  equity  renders 
this  luminous  exposition  of  theprin- 
ciples  of  equity  on  this  subject  very 
valuable.  In  another  late  case  it 
was  held  that  a  legal  mortgagee  was 
not  to  be  postponed  to  a  prior  equit- 
able one,  on  the  ground  of  not  having 
got  a  title-deed,  unless  there  has 
been  fraud  or  gross  negligence  on  the 


part  of  the  former ;  and  that  neither 
could  be  imputed  to  him  where  he 
had  made  bond  fide  inquiries,  and 
got  reasonable  answers.  Secus,  if  he 
had  not  made  inquiry  {Hewitt  v« 
Loosemore,  21  Law  J.,  Ch.  69). 

(a)  Even  a  court  of  equity  will 
decline  to  Interfere  where  its  juris- 
diction cannot  be  beneficially  exer- 
cised ;  or  where  its  exercise  would 
work  injustice,  as  in  a  case  where 
the  consideration  for  the  negative 
covenant  of  one  party  is  the  affirma- 
tive covenant  of  the  other,  of  which 
the  court  could  order  specific  per* 
formance  {HiU  v.  Noel,  2  Phil.  60 ; 
14  Law  J.,  Ch.  444).  But  where  it 
can  be  done  without  injustice,  the 
court  can  restrain  the  one  party 
without  compelling  the  other  to 
specific  performance,  as  in  Lumley 
V.  6ye,  21  Law  J.,  Ch.  899.  In 
the  first  of  *  the  cases,  while  there 
was  a  covenant  by  it  to  supply  B. 
with  acids,  and  B.  was  not  to  get 
the  acids  any  where  else,  there  was 
no  power  to  compel  A.  to  supply 
B.  with  the  acids,  so  that  B.'s  ma- 
nufacture might  have  been  paralysed 
if  A.  did  not  supply  him,  and  there- 
fore the  court  of  equity  declined  to 
interfere.  See  a  similar  case  in 
Wood  V.  The  Copper  Mmera*  Com* 
pany,  7  C.  B.  987;  2  C.  L. 
Rep.  1700;  though  there  the  court 
held  that  there  was  a  covenant  by 
the  defendants  to  supply  the  plain- 
tiffs with  coals;  but  that  was  the 
kind  of  case  in.  which    question^ 
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Actions  on 
lost  instru- 
ments. 


court  or  judge  to  order  the  same  to  be  struck  out 
on  such  terms  as  to  costs  and  otherwise  as  to  such 
court  or  judge  may  seem  reasonable. 

Actions  on  lost  Instruments. 

LXXXVII.  In  case  of  any  action  founded  upon 
a  bill  of  exchange  or  other  negotiable  instrument  (a), 


might  arise  under  these  clauses.  In 
Lumley  y.  Gye  a  party  was  re- 
strained from  performing  at  Covent 
Garden,  though  the  court  could  not 
compel  her  to  perform  at  the  Queen's 
Theatre;  and  the  Lord  Chancellor 
said:  <*  Although  I  cannot  compel 
the  execution  of  the  whole  of 
the  contract,  I  leave  nothing  unac- 
complished hy  my  order  which  it  is 
in  the  power  of  the  court  to  ac- 
complish/' In  that  case,  as  ^e 
Lord  Chancellor  observed,  the  con. 
tract  consisted  not  of  two  acts  to 
be  done  by  each  of  the  parties,  but 
of  two  acts  to  be  done  by  one  who 
contracted  to  sing  at  one  theatre, 
and  not  to  sing  at  the  other ;  and  his 
lordship  held  these  to  be  ancillary 
and  not  antagonistic.  The  following 
case  very  well  illustrates  the  mean- 
ing of  the  clause  as  to  equitable 
matters  not  capable  of  being  dealt 
with  by  a  court  of  law.  The  payee 
of  two  promissory  notes  being  about 
to  sue  the  maker,  the  brother  of 
the  maker  agreed  to  pay  200/.  to  the 
payee,  in  trust  for  E.,  or  6/.  10*.  per 
quarter,  so  long  as  the  200/.  should 
be  unpaid,  so  that  the  notes  should 
be  suspended,  and  rendered  inope- 
rative so  long  as  the  brother  conti- 
nued to  pay  the  6/.  10«.  a  quarter  to 
the  payee,  and  on  payment  of  the 
200/.  sJl  claim  on  the  notes  to  cease, 
and  the  same  to  be  given  up.  The 
brother  not  having  paid  the  6/.  10«. 
to  the  payee  for  two  quarters,  but 


having  paid  these  sums  to  E.,  the 
cestui  que  trust  (as  the  latter  ad.> 
mitted),  the  payee  brought  his  ac* 
tion  upon  the  notes  against  the 
maker:  held,  in  error,  reversing 
the  judgment  of  the  Queen's  Bench, 
that  the  agreement  could  not  be 
pleaded  in  bar  to  the  action  upon 
the  notes,  but  might  ))e  the  subject 
of  a  cross  action.  Held,  in  equity, 
that  the  agreement  must  be  cob- 
strued  as  a  contract  by  the  brother 
to  provide  for  B.  the  annuity  of  25/^ 
or  the  gross  sum  of  200/.,  as  a  sub* 
stitute  for  the  two  notes;  and  by 
the  payee,  that  the  two  notes  should 
thenceforth  be  only  a  security  for 
the  performance  of  such  contract, 
and  not  as  an  agreement  under  which 
the  original  right  of  the  payee  against 
the  maker  would  revive  on  any 
failure  of  the  quarterly  payments  by 
the  brother.  That  the  brother  wm 
entitled  to  the  specific  performance 
of  the  agreement  in  equity,  not  on 
account  of  the  circuity  of  cross  ae** 
tions  which  the  rule  of  law  occik* 
sioned,  but  on  the  ground  that  thii 
court,  by  modifying  its  decrees,  could 
give  to  all  parties  the  benefit  of  tho 
agreement,  whilst  a  court  of  law 
being  unable  so  to  modify  its  judg-* 
ment,  could  not  give  to  one  par^ 
the  benefit  of  the  agreement  without 
depriving  another  party  altogether 
of  such  benefit  {Beech  v.  Ford^  7 
Hare,  206). 
(a)  It  will  be  observed,  the  section 
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it  shall  be  lawful  for  the  court  or  a  judge  to  order 
that  the  loss  of  such  instrument  shall  not  be  set  up, 


only  applies,  as  the  necessity  for  it 
only  exists,  in  cases  of  negotiable  in- 
struments, for  as  to  others  there  is 
no  difficulty  at  law.  The  bearer  of 
a  bill  which  was  lost  (payable  to 
bearer,  indorsed  in  blank),  may 
maintain  an  action  against  the 
drawer  {Grant  v.  Vaughan^  3  Burr. 
1516 ;  1  W.  Black.  485),  and  hence 
arose  the  principle.  Payment  of  a 
bill  cannot  be  enforced  without  pro- 
ducing it  (Davis  v.  Todd^  4  Taunt. 
608).  But  where  an  unindorsed  bill 
has  been  lost  by  the  drawer  he  may 
recover  against  the  acceptor,  in  re- 
spect of  consideration,  without  in- 
demnity, for  there  can  be  no  injury 
{RoU  v.  Watson,  12  Moo.  510;  4 
Bing.  273);  otherwise,  where  the 
defendant  indorsed  the  bill  in  blank, 
and  the  plaintiff  had  lost  the  bill  be- 
fore it  was  paid:  held,  that  he 
could  not  sue  the  defendant  on  it, 
nor  recover  the  price  of  the  goods, 
at  the  defendant  had  given  full 
value  for  the  bill,  and  might  still  be 
oompelled  to  pay  its  amount  to  a 
bond  fide  holder  (Chan^non  v.  Terry, 
7  Moo.  130;  3  B.  &  B.  295).  In 
ttteh  cases  the  holder  of  a  bill  can- 
not, by  the  custom  of  merchants,  in- 
sist upon  the  payment  by  the  ac- 
ceptor, without  producing  and  offer, 
ing  to  deliver  up  the  bill ;  and  there- 
lore  it  was  held,  that  the  indorsee  of 
a  bill,  having  lost  it  after  he  had 
shown  it  to  the  acceptor,  who  had 
promised  to  pay  it,  could  not  re- 
cover the  amount  from  the  acceptor, 
although  the  loss  was  after  the  bill 
became  due,  and  the  indorsee  offered 
ao  indemnity  (Hansard  v.  Robinson, 
7  B.  «c  C.90;  9  D.  &R.  860;  R. 
&  M.  404,  n.).  However,  a  bill  in 
equity  will  lie  by  the  last  indorsee  of 


a  lost  bill  to  recover  the  amount 
from  the  acceptor;  and  prior  in- 
dorsees need  not  be  made  parties  to 
the  suit  (Macartney  v.  Graham,  2 
Sim.  285).  It  is  an  old  established 
rule  of  law,  **  that  the  holder  of 
bills  of  exchange  indorsed  in  blank 
or  other  negotiable  securities,  trans- 
ferrable  by  delivery,  can  give  a  title 
which  he  does  not  himself  possess 
to  a  person  taking  them  bondflde 
for  value ;"  and  this  is  not  to  be  qua- 
lified by  treating  it  as  essential  that 
the  person  should  take  them  vrith 
good  care  and  caution,  but  that  the 
person  taking  them  bond  fide  for 
value  has  a  good  title,  though  he 
take  them  without  care  or  caution, 
except  so  far  as  the  want  of  such 
care  and  caution  may  affect  the  bona 
fides  and  honesty  of  the  transaction 
(Foster  v.  Pearson,  1  C.  M.  &  R. 
849 ;  5  Tyr.  255).  A  court  of  equity 
will  decree  the  payment  of  a  lost 
bill  of  exchange  on  a  sufficient  in- 
demnity being  given,  though  there 
may  be  a  Vemedy  at  law  by  action 
on  the  bill  (Domes  v.  Dodd,  1  Wills. 
Ex.  110).  It  has  been  especially 
held  at  law  that  the  maker  of  a  note 
not  negotiable  cannot  refuse  to  pay 
the  amount  when  due,  on  the  ground 
that  the  payee  has  not  got  it  in  his 
possession  or  power,  and  cannot 
produce  it  for  the  purpose  of  deliver- 
ing it  up  to  the  maker  on  payment 
(Wain  V.  Bailey,  10  Ad.  &  E.  616). 
Whether  the  bill  is  negotiable  or 
not  does  not  affect  the  question  as 
to  its  production  at  the  trial,  which 
depends  on  the  issue,  if  there  is  one 
at  all.  Where  a  plaintiff  in  an  ac- 
tion on  a  bill  of  exchange  has  ob- 
tained judgment,  on  demurrer,  he  is 
entitled,  at  the  assessment  of  da- 
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provided  an  indemnity  is  given,  to  the  satisfaction 
of  the  court  or  judge,  or  a  master,  against  the 


mages  on  the  demurrer,  to  the  full 
amount  of  the  bill,  without  producing 
it  in  evidence  {Lane  v.  MuUinSt  1 
Gale  &D.  712;  1  Dowl.  N.  S.662). 
Upon  a  plea  of  non -acceptavit,  in  an 
action  by  indorsee  against  the  ac- 
ceptor of  a  bill  of  exchange,  the 
pUiintiff  having  proved  that  the  bill 
was  destroyed :  held,  that  secondary 
evidence  of  its  contents  was  admis- 
sible {Blackie  v.  Pidding,  6  C.  B. 
196).  And  it  was  there  made  a 
gwBrey  whether,  to  be  available  as  an 
answer  to  an  action  at  law,  the 
nonproduction  of  the  bill,  when 
payment  was  demanded,  should  not 
be  pleaded  specially  {lb.).  See  a 
bill  in  equity  by  indorsee  against 
acceptor  of  a  bill  alleged  to  have 
been  mislaid  or  lost,  for  payment 
on  an  indemnity,  dismissed,  the  loss, 
&c.  not  being  sufficiently  proved 
(Cockell  y.BrUffman,  4  Beav.  499) : 
it  was  there  held  that  proof  that  the 
plaintiff,  the  indorsee,  had  paid  the 
previous  holder,  and  the  delivery  to 
him  of  the  biU,  with  th%  admission 
of  the  acceptor  that  he  had  not  paid 
it,  and  the  usual  affidavit  of  the 
plaintiff  as  to  loss,  &c.,  were  not 
enough  to  entitle  the  plaintiff  to  in- 
quiry. In  such  a  case,  interrogato- 
ries or  oral  examination  would  be 
doubtless  required.  The  latest  cases 
on  the  subject  at  law  are  the  fol- 
lowing:—The  payee  of  a  negotiable 
bill  of  exchange  cannot,  on  its  com* 
ing  to  maturity,  maintain  without  its 
production  an  action  against  the  ac- 
ceptor ftNT  the  recovery  of  its  amount 
(Xamez  v.  Crowe,  1  Ex.  Rep.  167  ; 
11  Jur.  715  ;  16  Law  J.,  Ex.  280). 
Therefore,  in  an  action  by  drawer 
against  acceptor,  defendant  pleaded 
that,  after  acceptance,  and  before 


commencement  of  the  suit,  plaintiff 
lost  the  bill  out  of  his  possession, 
and  that  it  remained  lost  until  at  the 
time  of  the  commencement  of  the 
suit ;  and  that  plaintiff,  at  the  time 
of  the  commencement  of  the  suit, 
was  not,  nor  was  he  at  the  time  of 
defendant's  pleading,  the  holder  or 
possessor  of  the  bill;  to  which 
plaintiff  replied,  that  by  reason  of 
such  loss  of  time  he  was  not  the 
holder  of  the  bill ;  that  the  bill,  at 
the  time  it  was  so  lost,  and  at  the  time 
of  the  commencement  of  the  suit, 
had  not  been  nor  was  indorsed  by 
him,  or  transferrable  by  delivery,  or 
capable  of  being  enforced  or  put  in 
suit  against  defendant  by  any  other 
person  than  plaintiff;  that  until  the 
loss  he  was  always  the  holder,  and 
from  thence  until  and  at  the  time  of 
the  commencement  of  suit  was  alone 
entitled  to  be  the  holder  thereof,  and 
to  receive  the  amount  thereof  from 
defendant ;  and  that  defendant  at  the 
time  of  the  commencement  of  the 
suit  had  due  notice  of  the  premises : 
held,  that  the  plaintiff  was  not  enti- 
tled to  recover  on  these  pleadings 
{lb,).  In  an  action  on  any  instru- 
ment, negotiable  or  nnnegotiable,  its 
production  cannot  be  called  for 
under  a  plea  denying  the  making  of 
it,  if  it  be  shown  to  have  been  lost, 
so  as  to  admit  secondary  evidence  of 
its  terms.  If  it  be  any  defence  that 
the  plaintiff  is  not  holder  of  it  st 
the  time  of  action,  such  a  d^ence 
can  only  be  raised  under  a  plea  aU 
leging  that  fact.  Quare,  whether  va 
the  case  of  an  nnnegotiable  instm^ 
ment,  it  would  be  any  defence.  la 
an  action  on  a  promissory  note  not 
negotiable,  plea,  non  fecit :  held,  1, 
That  the  evidence  showing  the  note 
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claims  of  any  other  person  upon  sucli  negotiable 
instrument. 

Uquitahle  Jurisdiction  under  Shipowners  Act, 
LXXXVIII.  The  superior  courts  or  any  judge  jurisdiction 
thereof  may,  upon  summary  application,  by  rule  or  S^ners  Act! 
order  («),  exercise  such  and  the  like  jurisdiction  as 
may,  under  the  provisions  of  an  act  of  parliament 
made  and  passed  in  the  fifty-third  year  of  the  leign  of 
his  majesty  King  George  theThira(J),  intituled  "An 
Act  to  limit  the  Sesponsibilityof  Shipowners  in  cer- 
tain Cases,"  be  exercised  by  any  court  of  equity  (c). 


to  have  been  lost,  secondary  evidence 
of  it  was  allowable  on  that  issue; 
2,  That,  assuming  the  plaintiff  could 
not  recover  unless  he  were  holder  of 
it,  that  defence  was  not  admissible 
under  the  plea  {ChanrUey  v.  Grundy , 
2  Com.  Law  Rep.  822). 

(a)  Notes,  sects.  51,  46,  53. 

{b)  The  act  referred  to  was  re- 
pealed by  the  Merchant  Shipping 
Act  of  1854,  passed  the  day  before; 
but  that  does  not  affect  the  above 
enactment,  which  incorporates  the 
provisions  in  a  certain  act,  '*  made 
and  passed "  in  a  certain  year,  no 
matter  v^hether  the  act  be  repealed 
or  not.  It  is  competent  to  the  legis- 
lature to  re-enact  for  a  particular  pur- 
pose particular  portions  of  repealed 
acts.  This  is  mentioned  because  it 
bas  erroneously  been  imagined  that 
there  was  a  mistake. 

(c)  By  sect.  1  it  is  enacted,  that 
no  owner  of  a  ship  shall  be  liable  to 
answer  for  or  make  good  any  loss 
or  damage  arising  out  of  any  act, 
neglect,  matter  or  thing  done  with- 
out fault  or  privity  of  such  owner, 
which  may  happen  to  the  ship,  or 
goods  on  board,  further  than  the 
value  of  the  ship  and  the  freight  due 
or  to  grow  due  for  the  voyage  at 
the  time  of  the  happening  of  such 


loss  or  damage.  By  sect.  2  the 
value  of  the  carriage  of  any  goods 
belonging  to  the  owner  of  the  ship, 
and  the  hire  due  or  to  grow  due  for 
six  months  after  the  loss  or  damage, 
shall  be  deemed  freight  vrithin  the 
meaning  of  the  act.  By  sect.  3  it 
is  provided,  that  in  case  any  such 
loss  or  damage  shall  arise  by  more 
than  one  separate  act,  accident, 
neglect,  or  default,  or  on  more  than 
one  occasion  in  the  course  of  a  voy* 
age,  each  loss  or  damage  shall  be 
compensated  under  the  provisions 
of  the  act,  as  if  no  other  loss  had 
occurred  on  the  voyage.  By  sect.  6 
it  is  provided,  that  nothing  in  the 
act  is  to  restrain  suits  by  any  per? 
sons  who  have  suffered  loss  or  da- 
mage within  the  act,  notwithstand- 
ing other  persons  may  have  suffered 
loss  by  the  same  act  or  accident, 
neglect  or  default.  By  sect.  7  it  is 
enacted,  that  if  several  persons  shall 
suffer  loss  or  damage  by  any  means 
for  which  the  responsibility  of  the 
owner  is  limited  by  the  act,  and  the 
value  of  the  vessel  shall  not  be  sufiir 
cient  to  make  full  compensation  to 
all  of  them,  the  owners  may  exhibit 
a  bill  in  any  court  of  equity,  against 
all  persons  who  shall  have  brought 
any  suit  or  claim  to  be  entitled  to 
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False  evi- 
dence. 


LXXXIX.  Any  person  who  shall,  upon  any  ex- 
amination upon  oath  or  affirmation,  or  in  any  affi- 


compensation  for  the  loss  or  damage 
arising  from  the  same  act  or  acci- 
dent, neglect  or  default,  or  on  the 
same  occasion,  to  ascertain  the 
amount  of  the  value  of  the  ship, 
and  for  payment  or  distrihution 
thereof  rateably  among  the  several 
persons  claiming,  in  proportion  to 
the  amount  of  the  losses  or  damages 
sustained,  according  to  the  rules  of 
equity,  and  as  the  case  may  require ; 
provided  that  the  plaintiffs  in  such 
bill  annex  an  affidavit  that  they  do 
not  collude  with  the  defendants  or 
the  owners,  but  that  the  bill  is  filed 
for  the  purposes  of  justice  and  to 
obtain  the  benefit  of  the  act ;  that 
the  persons  named  as  defendants  are 
the  persons  claiming  compensation 
for  loss  or  damage  by  the  same  act 
or  accident,  neglect  or  default ;  that 
they  all  claim  proportions  of  the 
value,  and  that  no  other  persons 
claim ;  and  that  the  amount  of  the 
value  of  the  ship  does  not  exceed  a 
sum  to  be  stated  in  the  affidavit, 
and  that  the  amount  of  the  claims 
exceed  that  amount ;  and  the  plain- 
tiffs shall,  on  filing  the  bill,  obtain 
an  order  tu  pay  into  court  the  value 
of  the  ship  as  ascertained  in  the  affi- 
davit; and  pay  it  into  court.  By  sect. 
8  it  is  provided,  that  if  the  true 
amount  of  the  value  be  not  paid, 
the  court  may  require  further  pay- 
ment; and,  by  sect.  10,  is  authorized 
to  take  such  measures  as  may  be 
proper  to  ascertain  the  value  of  the 
vessel,  the  amount  of  the  losses  or 
damages,  and  all  matters  necessary 
for  the  purposes  of  justice  and  the 
distribution  of  the  value  among  the 
claimants.  By  sect.  15  any  court 
competent  to  act  as  a  court  of 
equity  for  the  purposes  of  the  act  is 


authorized  to  proceed  in  any  smt 
instituted  therein  for  such  purposes, 
in  the  same  manner  and  with  the 
same  powers  as  herein  are  given  to 
courts  of  equity,  as  far  as  the  same 
are  applicable  to  the  nature  of  such 
court  and  the  form  of  proceeding 
therein.  It  will  be  observed  that 
the  first  part  of  the  section  enacts 
that  the  equitable  jurisdiction  of  the 
courts  of  law  under  this  act  is  to  be 
exercised  on  summary  application 
by  rule  or  order,  t.  e.,  first,  in  making 
inquiries,  whether  by  affidavit,  inter- 
rogatories, or  oral  examination;  and 
next,  in  making  rules  or  orders  as 
to  the  proportion  of  the  value  pay* 
able  to  the  different  parties  claim*' 
ing.  The  courts  of  law  have  long 
taken  cognizance  of  the  act  by  w^ 
of  legal  drfence  in  actions  against 
the  shipowner,  when  it  is  used  to 
limit  the  amount  of  damages.  la 
an  action  against  several  defendants, 
as  shipowners,  for  damage  sustained 
by  the  loss  of  goods  laden  on  board 
their  ship,  it  was  held  that,  by  the 
53  Geo.  3,  c.  159,  s.  1,  they  were, 
not  liable  in  that  character  beyond 
the  value  of  the  ship  and  freight 
due  or  to  grow  due,  although  the 
loss  was  occasioned  by  the  misoon^ 
duct  of  one  of'  the  defendants,  wh^ 
was  both  master  and  part  owner  t 
and,  secondly,  that  the  value  of  the^ 
ship  was  to  be  calculated  at  the 
time  of  the  loss,  and  not  at  the  time 
of  the  commencement  of  the  voyi^; 
and,  thirdly,  that  in  calculating  tb« 
value  of  freight  due  or  to  grow  doe^ 
money  actually  paid  in  advance  was 
to  be  included  (Wilson  y.  Diekgo^, 
2  B.  &  A.  2).  By  the  53  Geo.  3, 
c.  159,  the  responsibility  of  ship- 
owners  for  damage  done  by  tb^ 
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davit  in  proceedings  under  this  act,  wilfully  and 
corruptly  give  false  evidence,  or  wilfully  and  cor- 
ruptly swear  or  affirm  anything  which  shall  be 
false;  being  convicted  thereof,  shall  be  liable  to  tho 
penalties  of  wilful  and  corrupt  perjury. 

XC.  Writs  of  execution  to  fix  bail  may  be  tested  Execution 
and  returnable  in  vacation.  ^  ^  ***^* 

XCI.  Proceedings   against  executors    upon    a  Scire  facias 
judgment  of  assets  Infutwro  may  be  had  and  taken  of  assets^i?* 
in  the  manner  provided  by  "  The  Common  Law-^"^*^- 
Procedure  Act,  1852"  (a),  as  to  writs  of  revivor. 


ships  to  other  vessels  is  limited  to 
the  value  of  the  ship  doing  the  da- 
mage. Held,  that  such  value  must 
be  ascertained  as  at  the  time  of  the 
accident  {Dobree  v.  Schroder,  6 
Sinu  291).  In  an  action  against 
the  registered  owners  of  a  brig  for 
negligence  in  the  navigation  of  the 
vessel,  whereby  the  plaintiff's  vessel 
was  injured,  the  defendants  having 
suffered  judgment  by  default,  on  the 
inquisition  it  appeared  that,  by  the 
same  stroke  which  injured  the 
plaintiff's  vessel,  the  defendant's 
(which  was  not  insured)  was  imme- 
diately sunk,  and  was  entirely  lost. 
H^d,  upon  the  construction  of  the 
53  Geo.  3,  c.  159,  that  the  defend- 
ants  were  not  exempted  from  all 
liaWlity  by  the  total  loss  of  the  ves- 
sel (Brown  v.  Wilkinsofit  15  Mee.  & 
W.  391 ;  16  Law  J.,  Ex.  34).  The 
aet  only  restricts  the  liability  of  the 
shipowner  to  the  value  of  the  ship 
and  freight  at  some  time  {lb,).  And 
qtuere,  whether  the  decision  in  IVil- 
son  V.  Dickson,  2  B.  &  A.  2,  that 
the  value  of  the  ship  is  to  be  calcu- 
lated at  the  time  of  the  collision,  is 
correct  (lb.).  Held,  also,  that  if 
the  defendants  had,  by  the  total 
loss  of  their  vessel,  been  wholly 
ej^mpt  from  liability,  they  should 
hwe  pleaded  that  fact  (7*.).  The 
e^tit/a^/^  jurisdiction,  however,  under 


this  section  relates  to  contribution 
among  the  owners  and  distribution 
among  the  claimants.  From  the 
following  case  it  seems  that  juris- 
diction cannot  be  exercised  in  the 
Admiralty.  In  an  action  by  the  owner 
of  a  damaged  ship  and  the  owners 
of  part  of  the  cargo,  the  ship  was 
condemned,  damage  pronounced  for; 
reference  to  registrar  and  merchants 
to  ascertain  the  amoupt  of  damage, 
&c.  On  the  same  day  that  the  de- 
cree was  made,  the  owners  of  other 
parts  of  the  damaged  cargo  applied 
to  be  let  in  to  share  rateably  the 
proceeds  of  the  condemned  ship. 
Held,  first,  affirming  the  decision  of 
the  court  below,  that  the  court  of 
Admiralty,  although  it  may  in  cer- 
tain cases  give  weight  to  equitable 
considerations,  had  no  equitable  ju- 
risdiction whereby  it  could,  in  the 
present  case,  decree  a  rateable  dis- 
tribution, and  thereby  take  away 
the  authority  of  the  prior  petens 
(The  Saracen,  11  Jur.  253,  P.  C.) 
Held,  secondly,  that  the  53  Geo.  3, 
c.  159,  did  not  give  this  equitable 
jurisdiction  to  the  court  of  Admiralty 
in  a  case  where  a  proceeding  is  not 
taken  under  that  act  by  the  owners 
of  the  ship  proceeded  against,  that 
act  having  been  passed  for  their 
protection  (lb  ). 
(a)  Sect.  131. 
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To  compel       XCII.  Where  an  action  would,  but  for  the  pro- 
OT°abaSdSn!  visions  of  "  The   Common  Law    Procedure  Act, 
™tkm*in      ^^^^  "^^^'  ^*^®  abated  by  reason  of  the  death  of 
case^of  "      either  party,  and  in  which  the  proceedings  may  be 
death.  '       revived  and  continued  under  that  act,  the  defen- 
dant or  person  against  whom  the  action  may  be  so 
continued  may  apply  by  summons  to  compel  the 
plaintiff,  or  person  entitled  to  proceed  with  the  ac- 
tion in  the  room  of  the  plaintiff,  to  proceed  accord- 
ing to  the  provisions  of  the  said  act  within  such 
time  as  the  judge  shall  order ;  and  in  default  of 
such  proceeding  the   defendant  or  other  person 
against  whom  the  action  may  be  so  continued  as 
aforesaid  shall  be  entitled  to  enter  a  suggestion  of 
such  default,  and  of  the  representative  character  of 
the  person  by  or  against  whom  the  action  may  be 
proceeded  with,  as  the  case  may  be,  and  to  nave 
judgment  for  the  costs  of  the  action  and  sugges- 
tion against  the  plaintiff,  or  against  the  person 
entitled  to  proceed  in  his  room,  as  the  case  may  be, 
and  in  the  latter  case  to  be  levied  of  the  goods  of 
the  testator  or  intestate  (6). 
Claimant  in      XCIII.  If  any  person  shall  bring  an  action  of 
^tonent     ejectment  after  a  prior  action  of  ejectment  for  the 
^rsame      same  premises  has  been  or  shall  have  been  unsuc- 
against^      cessfully  brought  by  such  person,  or  by  any  person 
fendant"      through  or  under  whom  he  claims  against  the  same 
may  be  or-    defendant,  or  against  any  person  through  or  under 
8wurity?o^/  whom  he  defends,  the  court  or  a  judge  may,  if  they 
costs.  or  he  think  fit,  on  the  application  of  the  aefendant 

at  any  time  after  such  defendant  has  appeared  to 
the  writ,  order  that  the  plaintiff  shall  give  to  the 
defendant  security  for  the  payment  of  the  defen- 
dant's costs,  and  that  all  further  proceedings  in 
the  cause  shall  be  stayed  until  such  security  be 
given,  whether  the  prior  action  has  been  or  shaU 

(a)  Sects.  135 — 138.  ceed,  the  defendant  had  no  remedy 

(b)  The  sections  referred  to  give  for  his  costs  Ftife  note  to  sect.  138 
the  option  to  the  plaintiff,  &c.  of  of  the  Common  Law  Procedure  Act 
proceeding,  and  if  he  elected  to  pro-  of  1852. 


Digitized  by 


Google 


POWER  OF  AMENDMENT.  459 

have  been  disposed  of  by  discontinuance,  or  by  non- 
suit, or  by  judgment  for  the  defendant. 

XCIY.  No  writ  of  execution  issued  before  the  As  to  writs 
twenty-fourth  day  of  October  one  thousand  eight  fggued^be-**" 
hundred  and  fifty-two  (a),  if  unexecuted,  shall  remaiQ  Q^f^^^ 
in  force  for  more  than  six  calendar  months  after  the  i862. 
twenty-fourth  day  of  October  one  thousand  eight 
hundred  and  fifty-four  (h),  unless  the  same  be  re- 
newed as  hereinafter  mentioned,  but  all  such  writs 
may  be  renewed  from  time  to  time  in  the  same 
manner  as  writs  issued  after  the  twenty-fourth  day 
of  October  one  thousand  eight  hundred  and  fifty- 
two  may  now  be  renewed  under  **The  Common 
Law  Procedure  Act,  1852,"  section  CXXIV  (c). 

Fower  of  Amendment. 

XCV.  The  superior  courts  may  appoint  and  hold  Court  may 
sittings  either  in  banc,  or  for  the  trial  of  issues  in  StSngs^. 
fact  by  judge  or  jury,  at  any  time  or  times,  whether 
in  term  or  vacation,  not  being  between  the  tenth 
of  August  and  the  twenty- fourth  of  October. 

XCYI.  It  shall  be  lawful  for  the  superior  courts  Amend- 
of  common  law,  and  every  judge  thereof,  and  any  ™®°^* 
judge  sitting  at^m  prius,  at  all  times  to  amend  all 
defects  and  errors  in  any  proceedings  (d)  under  the 
provisions  of  this  act,  whether  there  is  anything  in 
writing  to  amend  by  or  not,  and  whether  the  defect 


(a)  The  day  on  which  the  Com-  pendix,  and    notes  thereto.      The 

mon  Law  Procedure  Act  of   1852  words  **  any  proceedings"  in  both 

came  into  operation.  sections  are  sufficiently  large  to  in- 

(P)  The  day  on  which  this  Act  elude  pleadings,    and   it  has  been 

came  into  operation.  thrown  out  in  a  case  heard  during 

^  (c)  Vide,  ante,  p.  225.  the  printing  of  this  work,  that  the 

(rf)  This  clause  is,  with  the  ex-  clause    would    authorize    the    ad- 

oeption  of  the  next  words,  "  under  dition  of  a  pleading,  as  well  as  its 

the  provisions  of  this  act"  (and  ex-  alteration.     Per  Jervis,  C.  J.,  and 

cept  also  the  concluding  words),  the  Maule,  J.,  in  Edwards  v.  Hodges, 

same  as  sect.  222  of  the  Common  0.   P.,  Mich.  T.  1854.     Sed  vide 

Law  Procedure  Act  of  1852  ;  which  eontrh,per  Erie  J.,  in  Sowerby  v. 

fiee,  and  notes  thereto ;  as  also  the  Grahamy  2  N.  C.  L.  Rep.  822 ;  but 

Act  3  &  4  Will.  4,  8.  23,  in  the  Ap-  semble,  it  is  a  matter  of  discretion. 

X  2 
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or  error  be  that  of  the  party  applying  to  amend  or 
not ;  and  all  such  amendments  may  be  made  with 
or  without  costs,  and  upon  such  terms  as  to  tbe 
court  or  judge  may  seem  fit ;  and  all  such  amend- 
ments as  may  be  necessary  for  the  purpose  of  de- 
termining in  the  existing  suit  the  real  question  in 
controversy  between  the  parties  shall  be  so  made, 
if  duly  applied  for  (a). 
General  XCYIL  It  shall  be  lawful  for  the  judges  of  the 

be  mSe  V  ^^^^  courts,  or  any  eight  or  more  of  them,  of  whom 
the  judges,  the  chiefs  of  each  of  the  said  courts  shall  be  three, 
from  time  to  time  to  make  aU  such  general  rules 
and  orders  for  the  effectual  execution  of  this  act, 
and  of  the  intention  and  object  hereof,  and  for  fix- 
ing the  costs  to  be  allowed  for  and  in  respect  of  the 
matters  herein  contained,  and  the  performance 
thereof,  as  in  their  judgment  shall  be  necessary  or 
proper,  and  for  that  purpose  to  meet  from  time  to 
time  as  occasion  may  require :  Provided  that  no- 
thing herein  contained  shall  be  construed  to  re- 
strain the  authority  or  limit  the  jurisdiction  of  the 
said  courts  or  of  the  judges  thereof  to  make  rules 
or  orders,  or  otherwise  to  regulate  and  dispose  of 
the  business  therein. 
New  forms  XCYIII.  Such  new  or  altered  writs  and  forms 
other  pJo^  of  proceedings  may  be  issued,  entered  and  taken, 
ceedings.  as  may  by  the  judges  of  the  said  courts,  or  any 
eight  or  more  of  them,  of  whom  the  chiefs  of  each 
of  the  said  courts  shall  be  three,  be  deemed  neces- 
sary or  expedient  for  giving  effect  to  the  provi- 


(a)  These  words  were  not  in  the  deration.    If,  however,  the  words  be 

corresponding  section  (222)  of  the  construed    as  excluding  power   oC 

Act  of  1852.    They  do  not  appear  amendment    by   the    court,  if  the 

very  materially  to  affect  the  sense,  amendment  were  not  duly  applied 

for  if  the  amendment  be  not  made  for,  that  is  at  the  proper  time,  then, 

at  the  trial,  it  must  be  a  matter  of  indeed,    the    construction    of  this 

discretion  and  a  question  of  terms  clause  will  be  very  different  from 

whether  it  shall  be  made ;  and  the  that  of  the  former  section,  but  then 

point  whether  it  was  applied  for  at  the    words  would  be   inconsistent 

the  trial  or  prior  proceeding  will,  of  with   the    previous    part    of    the 

course,  enter  materially  into  consi-  cUuse. 
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sions  hereinbefore  contained,  and  in  sucli  forms  as 
the  judges  of  such  courts  respectively  shall  from 
time  to  time  think  fit  to  order ;  and  such  writs  and 
'  proceedings  shall  be  acted  upon  and  enforced  in 
such  and  the  sa^e  manner  as  writs  and  proceed- 
ings of  the  said  courts  are  now  acted  upon  and  en- 
forced, or  as  near  theret©  as  the  circumstances  of 
the  case  will  admit ;  and  any  existing  writ  or  pro- 
ceeding the  form  of  which  shall  be  in  any  manner 
altered  in  pursuance  of  this  act  shall  nevertheless 
be  of  the  same  force  and  virtue  as  if  no  alteration 
had  been  made  therein,  except  as  far  as  the  effect 
thereof  may  be  varied  by  this  act. 

XCIX.  In  the  construction  of  this  act  the  word  interpre- 
"court"  shall  be* understood  to  mean  any  one  of  J^j^°^ 
the  superior  courts  of  common  law  at  Westminster ; 
and  the  word  "judge  "  shall  be  understood  to  mean 
a  judge  or  baron  of  any  of  the  said  courts ;  and  the 
word  "  master  "  shall  be  understood  to  mean  a  mas- 
ter of  any  of  the  said  courts ;  and  the  word  "  ac- 
tion "  shall  be  understood  to  mean  any  personal 
action  in  any  of  the  said  courts. 

C.  All  the  enactments  and  provisions  of  this  act  Provisions 
not  relating  exclusively  to  the  sittings  for  trials  of  g^^l^f  *° 
causes  or  issues  in  fact  at  London  or  Westminster  courts  to 
shall  extend  and  apply  to  the  court  of  Common  Jourf  of 
Pleas  at  Lancaster  and  the  court  of  Pleas  at  Dur-  Common 

!l  Ififtfi  All 

ham,  and  actions  and  proceedings  therein  respec-  Lancaster 
tively,  subject  to  the  following  modifications :  All  ^pj^'^t 
the  powers  given  by  this  act  to  the  judges  of  the  Durham, 
said  superior  courts  of  common  law  at  Westminster 
to  make  general  rules  and  orders  shall  and  may  be 
eiercised  by  the  respective  judges  of  the  court 
of   Common  Pleas    at  Lancaster    and  court    of 
Pleas  at  Durham,  being  judges  of  one  of  the  said 
common  law  coiirts  at  Westminster,  or  any  two 
of  them  respectively,  with   respect  to   the  said 
court  of  Common  Pleas  at  Lancaster  and  court 
of  Pleas  at  Durham  respectively,  and  matters  and 
proceedings  therein  within  the  jurisdiction  of  the 
same  courts  respectively ;  and  all  powers  under  this 
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act  exercisable  by  any  one  judge  of  the  superior 
courts  at  Westminster  shall  and  may  be  exercisable 
by  one  judge  of  the  said  superior  courts  of  the 
said  counties  palatine,  being  also  a  judge  of  one  of 
the  said  courts  at  Westminster,  as  to  matters  and 
proceedings  in  the  said  superior  courts  of  the  said 
counties  palatine.  ' 

CI.  Provided  always,  That  all  the  provisions  of 
this  act  applicable  to  masters  of  the  said  courts  at 
Westminster  shall  apply  to  the  respective  protho- 
notaries  of  the  court  of  Common  Pleas  at  Lan- 
caster and  court  of  Pleas  at  Durham  and  their  re- 
spective deputies  acting  in  the  execution  of  the 
duties  of  such  offices,  which  acting  officers  respec- 
tively may  singly  exercise  with  reference  to  mati^rs 
and  proceedings  in  the  last-mentioned  courts  re- 
spectively the  powers  hereby  given  to  the  masters 
of  the  superior  courts  at  Westminster. 

on.  Provided  also,  as  to  proceedings  in  appeal. 
That  the  court  of  Queen's  Bench,  being  the  court 
of  error  from  the  said  court  of  Common  Pleas  at 
Lancaster  and  com^  of  Pleas  at  Durham  respec- 
tively, shall  also  be  the  court  of  appeal  from  the 
said  respective  courts  for  the  purposes  of  this  act 
in  reference  to  motions  for  new  iiials,  or  to  enter 
verdicts  or  nonsuits  previously  made  to  the  judges 
of  the  said  respective  courts  of  Common  Pleas  at 
Lancaster  and  court  of  Pleas  at  Durham  respec- 
tively. 

County  Courts, 

cm.  The  enactments  contained  in  sections  nine- 
teen (fl),  twenty,  twenty-one,  twenty-two,  twenty- 


(a)  As  to  procedure  at  trial,  evi- 
dence, stamping  document,  &c  &c. 
Some  of  the  most  important  clauses 
in  the  act,  as  sect.  50  as  to  discovery 
of  documents ;  sect.  51,  as  to  inter- 
rogatories for  discovery ;  sect.  53,  as 
to  oral  examination ;  sect.  58,  as  to 
inspection  of  property;  sect.  60,  as 


to  attachment  of  debts  due  to  a 
judgment  debtor;  sect.  68,  as  to 
mandamus ;  sect.  79,  as  to  injunction ; 
and  sect.  83,  as  to  equitable  defences, 
do  not  apply  to  county  courts ;  and 
it  will  be  a  matter  now  of  greater 
importance  than  it  was  before  the 
act  (especially  as  the  question  may 
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three,  twenty-four,  twenty-five,  twenty-six,  twenty-  to  every 
seven,  and  twenty-eight,  twenty-nine,  thirty,  thirty-  of  j!l<52Sture 


relate  to  cases  of  50/.  valae), 
whether  the  superior  courts  have 
(either  exclusively  or  concurrently) 
jurisdiction  in  any  particular  case. 
The  county  courts  acts  (9  &  10  Vict. 
c.  95,  13  &  14  Vict.  c.  61)  now  ex- 
tends  to  all  dehts,  damages,  and  de- 
mands not  excefeding  50/. ;  and  this 
includes  detinue  {In  re  Taylor  v. 
Addyman,  22  Law.  J.,  C.  P.  94). 
Provided  that  the  superior  courts 
have  concurrent  jurisdiction  if  the 
cause  of  action  did  not  arise  wholly 
or  in  some  material  point  within  the 
jurisdiction  of  the  court  within 
which  the  defendant  dwells  or  carries 
on  his  business  at  the  time  of  the 
action  (9  &  10  Vict.  c.  95,  s.  128), 
so  that  where  one  item  arises  within 
such  jurisdiction,  the  superior  courts 
have  not  jurisdiction  within  the  li- 
mited  amount  ( Woodv.  Perry ^  3  Ex. 
442  ;  18  Law  J.,  Ex.  161).  And  by 
sect.  63,  the  cause  of  action  cannot 
be  divided  {Re  Grimbly  v.  Aykroydt 
1  Ex.  479;  17  Law  J.,  Ex.  157). 
As  to  the  amount  in  respect  to  pre- 
mises rented  at  50/.  and  worth  more 
(Re  Harrington  v.  Ramsay ^  22  Law 
J.,  Q.  B.  460 ;  ib.  Ex.  326).  As  to 
amount,  where  there  is  a  set-off 
{Avards  v.  Rhodes,  22  Law  J.,  Ex. 
106).  See  as  to  both  points,  cause 
of  action  within  the  jurisdiction,  and 
carrying  on  business,  Mitchell  v. 
Hender,  2  N.  C.  L.  Rep.  400.  It 
was  there  held  that  a  surgeon  at- 
tending patients  within  the  jurisdic- 
tion was  enough  to  make  the 
*•  cause  of  action"  for  his  fees,  &c. 
arise  there.  It  was  likewise  laid 
down  that  material  evidence  is  not 
the  same  as  "  the  cause  of  action," 
either,  "wholly,  or  in  any  mate- 
rial part."    By  sect.  90  of  the  9  & 


10  Vict.  c.  95,  a  summons  may  issue 
into  any  district  in  which  the  de- 
fendant or  any  one  of  several  de- 
fendants shall  dwell  or  carry  on  his 
business  at  the  time  of  the  action 
brought,  or  by  leave  of  the  court 
either  in  the  district  in  which  he 
shall  have  dwelt,  or  carried  on  busi- 
ness within  six  months  before  the 
time  of  action,  or  the  district  in 
which  the  cause  of  action  arose. 
As  to  which,  vide  Barnes  v.  Mar- 
shall,  21  Law  J.,  Q.  B.  388;  as  to 
carriers,  Buckley  v.  Hann,  5  Ex.  43  ; 
19  Law  J.,  Ex.  151 ;  Wilde  v.  She- 
ridan,  21  Law  J.,  Q.  B.  260 ;  Roff 
V.  Miller,  19  Law  J.,  C.  P.  278.  as  to 
bills.  See  the  judgment  of  Coleridge, 
J.,  in  Huth  V.  Long,  19  Law  J.,  Q. 
B.  325,  as  to  the  principle  that  a 
contract  to  pay  generally  is  governed 
by  the  law  of  the  place  where  it  is 
made.  See  also  as  to  special  con- 
tracts for  goods,  Norman  v.  Mar- 
chant,  21  Law  J.,  Ex.  256.  See 
also  as  to  jurisdiction  in  cases  of 
carriage  of  goods,  Kemp  v.  Clerk, 
in  error,  17  Law  J.,  Q.  B.  305 ; 
et  vide,  generally.  Cook  v.  3/ae- 
pherson,  8  Q.  B.  1030.  Causes 
in  which  difficult  questions  of  law 
will  arise  can  be  removed  into  the 
superior  courts,  whatever  the 
amount  {Rees  v.  Williams,  21  Law 
J.,  Ex.  24),  unless  the  superior 
courts  of  law  could  not  try  the  case ; 
and  even  then  the  equity  courts 
would  probably  remove  thecase  (/&.). 
Moreover,  if  in  any  case  it  is  made 
to  appear  at  the  trial  that  there  was 
a  sufficient  reason  for  suing  in  the 
superior  courts,  plaintiff  may  recover 
his  costs  (13  &  14  Vict.  c.  61,  s.  12) ; 
practically  these  suits  therefore,  have 
concurrent    jurisdiction     wherever 
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in  England  one,  and  thirty-two  of  this  act  shall  apply  and  ex- 
and  Ireland.  ^^^  ^^  every  court  of  civil  judicature  in  Snglaad 
and  Ireland  (a). 


there  is  a  sufficient  reason  for  suing 
therein.  And  it  need  scarcely  be 
added  that  the  valuable  remedies 
above  referred  to,  now  exclusively 
obtainable  in  the  superior  courts, 
must  much  more  often  than  before 
the  present  act  constitute  a  sufficient 
reason  for  suing  in  those  courts. 
Nor  ought  it  to  be  forgotten  that 
under  this  act  important  provisions 
are  made  for  the  purpose  of  obtain- 
ing information  on  motions,  or  rules, 
or  summonses,  which  will  often  be 
useful  in  applications  under  the 
county  courts  acts,  especially  with 
reference  to  the  question  of  juris- 
diction. See,  for  instance,  the 
case  of  Joseph  v.  Henry,  19  Law  J., 
Q.  B.  369,  where  a  prohibition  was 
refused,  the  facts  being  contested, 
and  the  affidavits  conflicting;  the 
power  of  oral  examination  under 
this  act  (sect.  40)  would  prove 
decisive  in  such  cases.  So  that 
altogether  the  jurisdiction  of  the 
superior  courts  with  reference  to 
the  county  courts  is  of  greater  im- 
portance than  it  was  before.  There 
is  a  class  of  excepted  cases,  in 
which  the  superior  courts  have  ex- 
clusive jurisdiction,  as  actions  of 
ejectment,  and  cases  in  which  title  to 
any  corporeal  or  incorporeal  heredi- 
taments, or  to  any  toll  fair,  market, 
or  franchise  shall  be  in  question  (9 
&  10  Vict.  c.  95,s.  58).  As  to  title. see 
R.  V.  Raines,  22  Law  J.,  Q.  B.  223 ; 
Mountney  v.  Collier,  22  Law  J.,  Q. 
B.  124  ;  In  re  Chew  v.  Holroyd,  22 
Law  J.,  Ex.  95 ;  Sewell  v.  Jones,  19 
Law.  J.,  Q.  B.  372;  Thompson  v. 
Ingham,  19  Law  J.,  Q.  B.  189; 
Wickham  v.  Lee,  12  Q.  B.  521 ; 
Timothy  v.  Farmer,  7  C.  B.  814 ; 


Lloyd  V.  Jones,  6  C.  B.  81  ;  TtnuU- 
wood  V.  Patteson,  3  C.  B.  243.  As 
to  franchise,  which  does  not  include 
a  custom  for  an  easement,  Davis  v. 
Walton,  22  Law  J.,  Ex.  25.  As  to 
tolls.  Re  Adey,  22  Law  J.,  Q.  B.  3; 
Hunt  V.  Great  Northern  MaUwtnf 
Company,  20  Law  J,,  Q.  B.  349. 
As  to  rates,  Re  Baddeley,  4  Ex.  504; 

19  Law  J.,  Ex.  4;  Gun/nne  v. 
Knight,  17  Law  J.,  Ex.  168.  So 
there  is  an  exception  of  actions  for 
malicious  prosecutions,  &c.  See 
Jones  V.  Currey,  20  Law  J.,  Q.  B. 
438.  On  the  other  hand,  it  is  to  be 
borne  in  mind  that  the  county  courts 
have  jurisdiction  in  some  cases  in 
which  the  superior  courts  have  none 
at  ail,  as  in  claims  for  legacies,  as  to 
which,  vide  Fuller  v.  Mackay,  22 
Law  J.,  Q.  B.  415  ;  1  N.  C.  L.  Bep. 
1021 ;  Longbottom  v.  Longbottom, 
22  Law  J.,  Ex.  74).  So  as  to  war- 
rants of  possession  in  cases  of  land- 
lord and  tenant,  Banks  v.  Rebbeek^ 

20  Law  J.,  Q.  B.  476.  It  is  to  be 
borne  in  mind,  that  though  an  action 
can  be  brought  in  the  county  court 
on  a  judgment  in  the  superior  courts 
{Winsor  v.  Dunford,  12  Q.  B.  603), 
the  converse  does  not  hold  {Berkehf 
V.  Eldorkin,  22  Law  J.,  Q.  B.  281 ; 
1  N.  C.  L.  Rep.  416);  a  very  im- 
portant consideration  with  reference 
to  the  power  of  attaching  the  debts 
owing  to  a  judgment  debtor  under 
the  present  act,  sect.  61.  Neither 
can  the  plaintifl',  who  has  recovered 
judgment  in  the  county  court,  sue  on 
the  original  cause  of  action  in  the 
superior  courts  (Justin  v.  Mills,  2 
N.  C.  L.  Rep.  416). 

(a)  That  is  to  say  in  particular  the 
county  courts,  vide  supra. 
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CIY.  The  provisions  of  this  act  shall  come  into  commence- 
operation  on  the  twenty-fourth  day  of  October  in  '"e'^to^act- 
the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-four. 

CV.  It  shall  be  lawful  for  her  majesty  from  time  Herm^esty 
to  time,  by  an  order  in  council,  to  direct  that  all  or  Sf  or^pw? 
any  part  of  the  provisions  of  this  act,  or  of  the  rules  J?*^*A*^t^ 
to  be  made  in  pursuance  thereof,  shall  apply  to  all  any  court  of 
or  any  court  or  courts  of  record  in  England  and  ^^o'^. 
Wales,  and  within  one  month  after  such  order  shall 
have  been  made  and  published  in  the  "  London    , 
Gazette"  such  provisions  and  rules  respectively  shall 
extend  and  apply  in  manner  directed  by  such  order, 
and  any  such  order  may  be  in  like  manner  from  time 
to  time  altered  and  annulled ;  and  in  and  by  any  such 
order  her  Majesty  may  direct  by  whom  any  powers 
or  duties  incident  to  the  provisions  applied  under 
this  act,  or  the  Common  Law  Procedure  Act,  1852, 
shall  and  may  be  exercised  with  respect  to  matters 
in  such  court  or  courts,  and  may  make  any  orders 
or  regulations  which  may  be  deemed  requisite  for 
carrying  into  operation  in  such  court  or  courts  the 
provisions  so  applied. 

CVI.  In  citing  this  act  in  any  instrument,  do-  Short  title 
cument,  or  proceeding  it  shall  be  sufficient  to  use  ^^^^' 
the  expression  **  The  Common  Law  Procedure  Act, 
1854" 

CVII.  Nothing  in  this  act  shall  extend  to  Ire-  Act  not  to 
land  or  Scotland,  save  as  aforesaid.  ifeiand  ot 

Scotland. 
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1  WILL.  IV.  c.  22. 

An  Act  to  enable  Courts  of  Law  to  order  the  Examin- 
ation of  Witnesses  upon  Interrogatories  and  other- 

^^^'  [30th  March,  1831.] 

Whebeas  great  difficulties  and  delays  are  often  ex- 
perienced, and  sometimes  a  failure  of  justice  takes 
place,  in  actions  depending  in  courts  of  law,  by  reason 
of  the  want  of  a  competent  power  and  authority  in  the 
said  courts  to  order  and  enforce  the  examination  of 
witnesses,  when  the  same  may  be  required,  before  the 
trial  of  a  cause  :  And  whereas  by  an  act  passed  in  the 
thirteenth  year  of  the  reign  of  his  late  majesty  King 
George  the  Third,  intituled  *' An  Act  for  the  establish-  i3G.3,c.63. 
ing  certain  Begulations  for  the  better  Management  of 
the  Affairs  of  the  East  India  Company,  as  well  in 
India  as  in  Europe,"  certain  powers  are  given  and  pro- 
visions made  for  the  examination  of  witnesses  in  India 
in  the  cases  therein  mentioned ;  and  it  is  expedient  to 
extend  such  powers  and  provisions:   Be  it  therefore 
enacted  by  the  king's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same,  That  all  Powers  of 
and  every  the   powers,  authorities,  provisions,  and  *^J  '^^^l^^ 
matters  contained  in  the  said  recited  act,  relating  to  ^i^na-  ^ 
the  examination  of  witnesses  in  India,  shall  be  and  tionofwit- 
the  same  are  hereby  extended  to  all  colonies,  islands,  Jn^^  *^. 
plantations,  and  places  under  the  dominion  of  his  tended  to 
majesty  in  foreign  parts,  and  to  the  judges  of  the  se-  ^®  *^id°to** 
veral  courts  therein,  and  to  all  actions  depending  in  all  actions 
any  of  his  majesty's  courts  of  law  at  Westminster,  in  in  ^courts 
what  place  or  country  soever  the  cause  of  action  may  ^nsteV,* 
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when  exa- 
mination by 
ooni  mission 
shall  appear 
necessaiy. 


Judges  to 
whom  the 
commission 
is  directed 
empowered 
to  enforce 
the  attend- 
ance of  wit- 
nesses. 


Costs  of 
writs  to  be 
in  the  dis* 
oretion  of 
the  court. 


Courts  at 
Westmin- 
ster, Lan- 
caster, and 
Durham 
may  order 
the  examin- 
ation  of 
witnesses 
within  their 
jurisdiction 
by  an  officer 
of  the  court; 
or  may  or- 
der a  com- 
mission for 
that  purpose 
out  of  their 
jurisdiction. 


have  arisen,  and  whether  tlie  same  may  liave  arisen 
within  the  jurisdiction  of  the  court  to  the  judges 
whereof  the  writ  or  commission  may  be  directed,  or 
elsewhere,  when  it  shall  appear  that  the  examination 
of  witnesses  under  a  writ  or  commission  issued  in  pur- 
suance of  the  authority  hereby  given  will  be  necessary 
or  conducive  to  the  due  administration  of  justice  in 
the  matter  wherein  such  writ  shall  be  applied  for. 

U.  And  be  it  further  enacted,  when  any  writ  or 
commission  shall  issue  under  the  authoritjr  of  the  said 
recited  act,  or  of  the  power  hereinbefore  given  by  thra 
act,  the  judge  or  judges  to  whom  the  same  sliall  be 
directed  shsdl  have  the  like  power  to  compel  and  en- 
force the  attendance  and  examination  of  witnesses  as 
the  court  whereof  they  are  judges  does  or  may  possess 
for  that  purpose  in  suits  or  causes  depending  in  such 
court. 

III.  And  be  it  further  enacted,  That  the  costs  of 
every  writ  or  commission  to  be  issued  under  the  au- 
thority of  the  said  recited  act,  or  of  the  power  herein- 
before given  by  this  act,  in  any  action  at  law  depend- 
ing in  either  of  the  said  courts  at  Westminster,  and  of 
the  proceedings  thereon,  shall  be  in  the  discretion  of 
the  court  issuing  the  same. 

IV.  And  be  it  further  enacted,  That  it  shall  be  law- 
ful to  and  for  each  of  the  said  courts  at  Westminster, 
and  also  the  court  of  Common  Pleas  of  the  county- 
palatine  of  Lancaster,  and  the  court  of  Pleas  of  the 
county  palatine  of  Durham,  and  the  several  judges 
thereof,  in  every  action  depending  in  such  court,  npoa 
the  application  of  any  of  the  parties  to  such  suit,  to 
order  the  examination  on  oath,  upon  interrogatories  at 
otherwise,  before  the  master  or  prothonotory  of  the 
said  court,  or  other  person  or  persons  to  be  named  in 
such  order,  of  any  witnesses  within  the  jurisdiction  <rf 
the  court  where  the  action  shall  be  depending,  or  to 
order  a  commission  to  issue  for  the  examination  <^ 
witnesses  on  oath  at  any  place  or  places  out  of  sudi 
jurisdiction,  by  interrogatories  or  otherwise,  and  by 
the  same  or  any  subsequent  order  or  orders  to  give  all 
such  directions  touching  the  time,  place,  and  manner 
of  such  examination,  as  well  within  the  jurisdiction  of 
the  court  wherein  the  action  shall  be  depending  as 
without,  and  all  other  matters  and  circumstances  con* 
nected  with  such  examinations,  as  may  appear  reason^ 
able  and  just. 
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Y.  And  be  it  fxirther  enacted,  That  when  any  rule  compelling 
or  order  shall  be  made  for  the  examination  of  witnesses  attendance 
within  the  jurisdiction  of  the  court  wherein  the  action  or  product* 
shall  be  depending,  by  authority  of  this  act,  it  shall  be  tionofdocu- 
lawful  for  the  court,  or  any  judge  thereof,  in  and  by  ™®°*** 
the  first  rule  or  order  to  be  made  in  the  matter,  or 
any  subsequent  rule  or  order,  to  command  the  attend- 
ance of  any  person  to  be  named  in  such  rule  or  order, 
for  the  purpose  of  being  examined,  or  the  production 
ofany  writmgs  or  other  documents  to  be  mentioned 
in  such  rule  or  order,  and  to  direct  the  attendance  of 
any  such  person  to  be  at  his  own  place  of  abode,  or 
elsewhere,  if  necessary  or  convenient  so  to  do ;  and  Disobe- 
the  wilful  disobedience  of  any  such  rule  or  order  shall  ^g'^l^j^^ 
be  deemed  a  contempt  of  court,  and  proceedings  may  contempt 
be  thereupon  had  by  attachment  (the  judge's  order  o^  court.     „ 
being  made  a  rule  of  court  before  or  at  the  tune  of  the 
application  for  an  attachment),  if,  in  addition  to  the 
service  of  the  rule  or  order,  an  appointment  of  the 
time  and  place  of  attendance  in  obedience  thereto, 
signed  by  the  person  or  persons  appointed  to  take  the 
examination,  or  by  one  or  more  of  such  persons,  shall 
be  also  served  together  with  or  after  the  service  of  such 
rule  or  order :    Provided  always,  that  every  person  Payment  of 
whose  attendance  shall  be  so  required  shall  be  entitled  expanses, 
to  the  like  conduct  money  and  payment  for  expences 
and  loss  of  time  as  upon  attendance  at  a  trial :  Fro-  Proyiso  as 
vided  abo,  that  no  person  shall  be  compelled  to  pro-  ^  prodno-  ^ 
duce,  under  any  such  rule  or  order,  any  writing  or  mento.  ^^^ 
other  document  that  he  would  not  be  compellable  to 
produce  at  a  trial  of  the  cause. 

VI.  And  be  it  farther  enacted.  That  it  shall  be  law-  Prisoners 
ful  for  any  sheriff,  gaoler,  or  other  officer  having  the  5J*jJ^u®" 
custody  of  any  prisoner,  to  take  such  prisoner  for  ex-  SS«a«  ^ 
amination  under  the  authority  of  this  act,  by  virtue  of  corpus  for 
a  writ  of  habeas  corpus  to  be  issued  for  that  purpose,  §Jn"*"** 
which  writ  shall  and  may  be  issued  by  any  court  or 
judge  under  such  circumstances  and  in  such  manner 
as  such  court  or  judge  may  now  by  law  issue  the  writ 
commonly  called  a  writ  of  habeas  corpus  ad  testifi' 
candum. 

Vn.  And  be  it  further,  enacted.  That  it  shall  be  Examina- 
lawful  for  all  and  every  person  authorized  to  take  the  ^^^^  ^^^t 
examination  of  witnesses  by  any  rule,  order,  writ,  or  tSen*up<m 
commission  made  or  issued  in  pursuance  of  this  act,  oath. 
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and  he  and  thej  are  hereby  authorized  and  required, 
to  take  all  such  examinations  upon  the  oath  of  the 
witnesses,  or  affirmation  in  cases  where  affirmation  is 
allowed  by  law  instead  of  oath,  to  be  administered  by 
the  person  so  authorized,  or  by  any  judge  of  the  court 
Persons       wherein  the  action  shall  be  depending;  and  if  upon 
fvlden^to  *°^^  ^^^^  ^^  affirmation  any  person  making  the  same 
be  deemed    shall  wilfully  and  corruptly  give  any  false  evidence, 
g^ty  of      every  person  so  offending  shall  be  deepied  and  taken 
P**'*"^'       to  be  guilty  of  perjury,  and  shall  and  may  be  indicted 
and  prosecuted  for  such  offence  in  the  county  wherein 
such  evidence  shall  be  given,  or  in  the  county  of  Mid- 
dlesex if  the  evidence  be  given  out  of  England. 
Persons  ap-      VIH.  And  be  it  further  enacted.  That  it  shall  and 
SodM^exa-  ""^^  ^  lawful  for  the  master,  prothonotary,  or  any 
minauonsto  any  other  persons  to  be  named  in  an^  such  rule  or 
report  to  the  order  as  aforesaid  for  taking  any  examination  in  pur- 
SeronciSct  Stance  thereof,  and  he  and  they  are  hereby  required 
or  absence    to  make,  if  need  be,  a  special  report  to  the  court 
uf  nee^liu^!  ^^iiching  such  examination,  and  the  conduct  or  absence 
'  of  any  witness  or  other  person  thereon  or  relating 
thereto ;  and  the  court  is  hereby  authorized  to  institute 
such  proceedings  and  make  such  order  and  orders 
upon  such  report  as  justice  may  require,  and  as  may 
be  instituted  and  made  in  any  case  of  contempt  of  tfaie 
court. 
Costs  of  the      IX.  And  be  it  further  enacted.  That  the  costs  of 
Su^^a-     every  rule  or  order  to  be  made  for  the  examination  of 
tion  maybe  witnesses  under  any  commission  or  otherwise  by  virtue 
"J*^e<»«t«   of  this  act,  and  of  the  proceedings  thereupon,  shall 
e  cause,  ^gj^^^p^  ^  ^j^q  ^^q  hereinbefore  provided  for)  be  costs 
in  the  cause,  unless  otherwise  directed  either  by  the 
judge  making  such  rule  or  order,  or  by  the  judge  be* 
fore  whom  the  cause  may  be  tried,  or  by  the  court. 
Bestriction       X.  And  be  it  further  enacted.  That  no  examination 
rea^ff  of    ^^  deposition  to  be  taken  by  virtue  of  this  act  shall  be 
examina-     i^^ad  m  evidence  at  any  mal  without  the  consent  of 
tions  or  de-   the  party  against  whom  the  same  may  be  offered,  un» 
l^hom  con-  ^^BB  ^^  ^^^  appear  to  the  satisfaction  of  the  judge  that 
sent  of  the    the  examinant  or  deponent  is  beyond  the  jurisdictioix 
v^'  of  the  court,  or  dead,  or  unable  from  permanent  sick- 

ness or  other  permanent  infirmity  to  attend  Hke  trial ; 
in  all  or  any  of  which  cases  the  examinations  and  de- 
positions certified  under  the  hand  of  the  commissioners, 
master,  prothonotary,  or  other  person  taking  the  same. 
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shall  and  may,  without  proof  of  the  sifirnature  to  such 
certificate,  be  receiyed  and  read  in  evidence,  saving  all 
just  exceptions. 

XI.  P^vided  always,  and  be  it  further  enacted,  Proviso  as 
That  no  order  shall  be  made  in  pursuance  of  this  act  ^^^^  ^^ 
by  a  single  judge  of  the  court  of  Pleas  of  the  said 
county  palatine  of  Durham,  who  shall  not  also  be  a 
judge  of  one  of  the  said  courts  at  Westminster. 


2  &  3  WILL.  IV.  c.  71. 


An  Act  for  Shortening  the  Time  of  Prescription  in 
certain  cases. 

[1st  Augnst,  1832.] 

Whebbas  the  expression  '*  time  immemorial,  or  time 
whereof  the  memory  of  man  runneth  not  to  the  con- 
trary," is  now  by  the  law  of  England  in  many  cases 
considered  to  include  and  denote  the  whole  period  of 
time  from  the  reign  of  King  Bichard  the  First,  whereby 
the  title  to  matters  that  have  been  long  enjoyed  is 
sometimes  defeated  bv  showing  the  commencement  of 
such  enjoyment,  which  is  in  many  cases  productive  of 
inconvenience  and  injustice ;  for  remedy  thereof  be  it 
enacted  by  the  king  s  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  or  the  same.  That  no  claims  to 
daim  which  may  be  lawftdly  made  at  the  common  law,  right  of 
by  custom,  prescription,  or  grant,  to  any  right  of  com-  JSd?Xr 
mon  or  other  profit  or  benefit  to  be  taken  and  enjoyed  profits  a 
from  or  upon  any  land  of  our  sovereign  lord  the  kmg,  ^^^^^^ 
his  heirs  or  successors,  or  any  land  being  parcel  of  the  t eated  after 
duchy  of  Lancaster  or  of  the  duchy  of  Cornwall,  or  of  thirty  years* 
any  ecclesiastical  or  lay  person,  or  body  corporate,  by^gS^ng 
except  such  matters  and  things  as  are  herein  specially  theoom- 
provided  for,  and  except  tithes,  rent,  and  services,  menoement; 
shall,  where  such  right,  profit,  or  benefit  shall  have 
been  actually  taken  and  enjoyed  by  any  person  claim- 
ing right  thereto  without  mterruption  for  the  full 
period  of  thirty  years,  be  defeated  or  destroyed  by 
showing  only  that  such  right,  profit,  or  benefit  was 
first  taken  or  enjoyed  at  any  time  prior  to  such  period 
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years  ei^oy- 
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of  thirty  years,  but  nevertheless  such  claim  may  be 
defeated  in  any  other  way  by  which  the  same  is  now 
liable  to  be  defeated ;  and  when  such  right,  profit,  or 
benefit  shall  have  been  so  taken  and  enjoyed  as  afore- 
said for  the  fall  period  of  sixty  years,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  imless  it 
shall  appear  that  the  same  was  taken  and  enjoyed  by 
some  consent  or  agreement  expressly  made  or  given 
for  that  purpose  by  deed  or  writmg. 

II.  And  be  it  further  enacted.  That  no  claim  which 
may  be  lawfully  made  at  the  common  law,  by  custom, 
prescription,  or  grant,  to  any  way  or  other  easement,  or 
to  any  watercourse,  or  the  use  of  any  water,  to  be  en- 
joyed or  derived  upon,. over,  or  from  any  land  or  water 
of  our  said  lord  the  king,  his  heirs  or  successors,  or 
being  parcel  of  the  duchy  of  Lancaster  or  of  the  duchy 
of  Cornwall,  or  being  the  property  of  any  ecclesiastical 
or  lay  person,  or  body  corporate,  when  such  way  or 
other  matter  as  herein  last  before  mentioned  shall  nave 
been  actually  enjoyed  by  any  person  claiming  right 
thereto  without  interruption  for  the  full  period  of 
twenty  years,  shaU  be  defeated  or  destroyed  oy  show- 
ing only  that  such  way  or  other  matter  was  first  en- 
joyed at  any  time  prior  to  such  period  of  twenty  years, 
but  nevertheless  such  claim  may  be  defeated  in  any 
other  way  by  which  the  same  is  now  liable  to  be  de- 
feated ;  and  where  such  way  or  other  matter  as  herein 
last  before  mentioned  shall  have  been  so  enjoyed  as 
aforesaid  for  the  full  period  of  fortv  years,  the  right 
thereto  shall  be  deemed  absolute  ancf  indefeasible,  un- 
less it  shaU  appear  that  the  same  was  enjoyed  by  some 
consent  or  agreement  expressly  given  or  made  tor  that 
purpose  by  deed  or  writing. 

III.  And  be  it  further  enacted.  That  when  the  access 
and  use  of  light  to  and  for  any  dwelling-house,  work- 
shop, or  other  building  shall  have  been  actually  enjoyed 
therewith  for  the  full  period  of  twenty  years  without 
interruption,  the  right  thereto  shall  be  deemed  absolute 
and  indefeasible,  any  local  usaj^e  or  custom  to  the  con- 
trary notwithstanding,  unless  it  shall  appear  that  the 
same  was  enjoyed  by  some  consent  or  agreement  ex- 
pressly made  or  given  for  that  purpose  by  deed  or 
writing. 

IV.  And  be  it  further  enacted.  That  each  of  the  re- 
spective periods  of  years  hereinbefore  mentioned  shall 
be  deemed  and  taken  to  be  the  period  next  before  some 
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OTiit  or  action  wherein  the  claim  or  matter  to  which  those  next 
such  period  may  relate  shall  have  been  or  shall  be  ^cUl^*** 
brought  into  question,  and  that  no  act  or  other  matter  to  which 
shall  be  deemed  to  be  an  interruption,  within  the  JS^^P***®^ 
meaning  of  this  statute,  unless  the  same  shall  hare     ^  ' 
been  or  shall  be  submitted  to  or  acquiesced  in  for  one 
year  after  the  party  interrupted  shall  hare  had  or  shall 
nave  notice  thereof,  and  of  the  person  making  or  au- 
thorizing the  same  to  be  made. 

V.  And  be  it  further  enacted,  That  in  all  actions  in  actions 
upon  the  case  and  other  pleadings,  wherein  the  party  Sfedaimant 
claiming  may  now  by  law  allege  his  right  generally,  may  allege 
without  averring  the  existence  of  such  right  from  time  *^  ^^ 
immemorial,  such  general  allegation    shall   still    be  ft  present." 
deemed  sufficient,  and  if  the  same  shall  be  denied,  all 
and  every  the  matters  in  this  act  mentioned  and  pro- 
vided, which  shall  be  applicable  to  the  case,  shall  be 
admissible  in  evidence  to  sustain  or  rebut  such  allega- 
tion ;  and  that  in  all  pleadings  to  actions  of  trespass,  in  pleas  to 
and  in  all  other  pleadings  wherein  before  the  passing  of  othwSeaS^ 
this  act  it  would  have  been  necessary  to  allege  the  ings.  where 
right  to  have  existed  from  time  immemorial,  it  shall  ^^^,  "*®hi8 
be  sufficient  to  allege  the  enjoyment  thereof  as  of  right  ciaim^from 
by  the  occupiers  of  the  tenement  in  respect  whereof  time  ijume- 
the  same  is  claimed  for  and  during  such  of  the  periods  TOriod'^n- 
mentioned  in  this  act  as  may  be  applicable  to  the  case,  tioned  in 
and  without  claiming  in  the  name  or  right  of  the  owner  j^f^l^*^ 
of  the  fee,  as  is  now  usually  done  ;  and  if  the  other  and  excep-' 
party  shall  intend  to  rely  on  any  proviso,  exception,  ti<ni8  or 
incapacity,  disability,  contract,  agreement,  or  other  J^*Jo™* 
matter  hereinbefore  mentioned,  or  on  any  cause  or  replied  spe- 
matter  of  fact  or  of  law  not  inconsistent  with  the  sim-  ^^'^^7' 
pie  fact  of  enjoyment,  ^he  same  shall  be  specially 
alleged  and  set  forth  in  answer  to  the  allegation  of  the 
party  claiming,  and  shall  not  be  received  in  evidence 
on  any  general  traverse  or  denial  of  such  allegation. 

YI.  And  be  it  further  enacted.  That  in  the  several  Restricting 
cases  mentioned  in  and  provided  for  by  this  act,  no  JJ^K^^n  ^o 
presumption  shall  be  allowed  or  made  in  favour  or  be  allowed 
support  of  any  claim,  upon  proof  of  the  exercise  or  en-  in  support 
joyment  of  tne  right  or  matter  claimed  for  any  less  Serein jro- 
period  of  time  or  number  of  years  than  for  such  period  vided  »r. 
or  number  mentioned  in  this  act  as  may  be  appucable 
to  the  case  and  to  the  nature  of  the  claim. 

VII.  Provided  also.  That  the  time  during  which  any  Proviso  for 
person  otherwise  capable  of  resisting  any  claim  to  any  inftnts,  kc. 
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What  time 
tobe«x- 
claded  in 
oompatiiig 
the  term  of 
forty  yeara 
appointed 
by  this  act. 


Not  to  ex- 
tend to  Scot- 
land or  Ire- 
land. 

Commence- 
ment of  act. 

Act  may  be 
amended. 


of  the  matters  before  mentioned  shall  have  been  or 
shall  be  an  infant,  idiot,  non  compos  mentis^  feme 
corert,  or  tenant  for  life,  or  during  which  any  action 
or  suit  shall  have  been  pending;,  and  which  shall  have 
been  diligently  prosecuted,  until  abated  by  the  death 
of  any  party  or  parties  thereto,  shall  be  excluded  in 
the  computation  of  the  periods  hereinbefore  mentioned, 
except  only  in  cases  where  the  right  or  claim  is  hereby 
declared  to  be  absolute  and  indefeasible. 

VIII.  Provided  always,  and  be  it  further  enacted. 
That  when  any  land  or  water  upon,  over,  or  from 
which  any  such  way  or  other  convenient  watercourse 
or  use  of  water  shall  have  been  or  shall  be  enjoyed  or 
derived  hath  been  or  shall  be  held  under  or  by  virtue 
of  any  term  of  Hfe,  or  any  term  of  years  exceeding 
three  years  from  the  granting  thereof,  the  time  of  the 
enjovment  of  any  such  way  or  other  matter,  as  herein 
last  before  mentioned,  durmg  the  continuance  of  such 
term,  shall  be  excluded  in  the  computation  of  the  said 
period  of  forty  years,  in  case  the  claim ,  shall  within 
three  years  next  after  the  end  or  sooner  determination 
of  such  term  be  resisted  by  any  person  entitled  to  any 
reversion  expectant  on  the  determination  thereof. 

IX.  And  be  it  further  enacted.  That  this  act  shall 
not  extend  to  Scotland  or  Ireland. 

X.  And  be  it  further  enacted.  That  this  act  shall 
commence  and  take  effect  on  the  first  day  of  Michael- 
mas term  now  next  ensuing. 

XI.  And  be  it  further  enacted.  That  this  act  may  be 
amended,  altered,  or  repealed  during  this  present  ses* 
sion  of  Parliament. 


3  &  4  WILL.  IV.  c.  42. 


An  Act  for  the  further  Amendment  of  the  Law,  and  the 
better  Advancement  of  Justice, 

[14th  August,  1833.] 

Whbbbas  it  would  greatly  contribute  to  the  diminish- 
ing of  expense  in  suits  in  the  superior  courts  of  common 
law  at  Westminster  if  the  pleadings  therein  were  in 
some  respects  altered,  and  the  questions  to  be  tried  by 
the  jury  left  less  at  large  than  they  now  are  according 
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to  the  course  and  practice  of  pleading  in  several  forms 
of  action ;  but  this  cannot  be  conveniently  done  other- 
wise than  by  rules  or  orders  of  the  judges  of  the  said 
courts  from  time  to  time  to  be  made,  and  doubts  may 
arise  as  to  the  power  of  the  said  judges  to  make  such 
alterations  without  the  authority  of  parliament :  be  it 
therefore  enacted  hj  the  king's  most  excellent  majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  parliament 
assembled,  and  by  the  authority  of  the  same.  That  the  Judges  to 
judges  of  the  said  superior  courts,  or  any  eight  or  more  Jj mffe^*' 
of  them,  of  whom  the  chiefs  of  each  of  the  said  courts  alterations 
shall  be  three,  shall  and  may,  by  any  rule  or  order  to  *^*^^^® 
be  from  time  to  time  by  them  made,  in  term  or  vaca-  fn  the  supe. 
tion,  at  any  time  within  five  years  from  the  time  when  rfor  courts* 
this  act  shall  take  effect  (a),  make  such  alterations  in  the  ^' 
mode  of  pleading  in  the  said  courts,  and  in  the  mode 
of  entering  and  transcribing  pleadings,  judgments,  and 
other  proceedings  in  actions  at  law,  and  such  regula- 
tions as  to  the  payment  of  costs,  and  otherwise  for 
carrying  into  effect  the  said  alterations,  as  to  them  may 
seem  expedient ;  and  all  such  rules,  orders,  or  regula- 
tions shall  be  laid  before  both  houses  of  parliament, 
if  oarliament  be  then  sitting,  immediately  upon  the 
making  of  the  same,  or  if  parliament  be  not  sitting, 
then  within  five  days  after  the  next  meeting  therew, 
and  no  such  rule,  order,  or  regulation  shall  have  effect 
until  six  weeks  after  the  same  shall  have  been  so  laid 
before  both  houses  of  parliament ;  and  any  rule  or 
order  so  made  shall,  from  and  after  such  time  aforesaid, 
be  binding  and  obligatory  on  the  said  courts,  and  all 
other  courts  of  common  law,  and  on  all  courts  of  error 
into  which  the  jud^ents  of  the  said  courts  or  any  of 
them  shall  be  earned  by  any  writ  of  error,  and  be  of 
the  like  force  and  effect  as  if  the  provisions  contained 
therein  had  been  expressly  enacted  by  parliament :  pro-  Not  to  de- 
vided  always,  that  no  such  rule  or  order  shall  have  the  P'^^®  *°y 
effect  of  depriving  any  person  of  the  power  of  pleading  ?hepower 
the  general  issue,  ana  giving  the  special  matter  in  evi-  of  pjfeadinir 
dence,  in  any  case  wherein  he  is  now  or  hereafter  shall  Suf.®** 
be  entitled  to  do  so  by  virtue  of  any  act  of  parliament 
now  or  hereafter  to  be  in  force. 

(a)  Continued  for  five  years  fur-  ed  1843.  See  13  Vict.  c.  16  (1850), 
tber  by  1  &  2  Vict.  c.  100,  which  giving  similar  power  for  five  years, 
came  into  operation  1838,  and  ezpir-    which  expire  next  year. 
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Executors  ,     II.  And  whereas  there  is  no  remedy  provided  by  law 
actionsft)?    ^^^  injuries  to  the  real  estate  of  any  person  deceased, 
injuries  to    committed  in  his  lifetime,  nor  for  certain  wrongs  done 
the  real       by  a  person  deceased  in  his  lifetime  to  another  in  res* 
the  de^        P®^*  ^^  ^  property,  real  or  personal ;  for  remedy  there- 
ceased  ;        of  be  it  enacted,  l^hat  an  action  of  trespass,  or  trespass 
on  the  case,  as  the  case  may  be,  may  be  maintainea  by 
the  executors  or  administrators  of  any  person  deceased 
for  any  injury  to  the  real  estate  of  such  person,  com* 
mitted  in  his  lifetime,  for  which  an  action  might  have 
been  maintained  by  such  person,  so  as  such  injury 
shall  have  been  committed  within  six  calendar  months 
before  the  death  of  such  deceased  person,  and  provided 
such  action  shall  be  brought  withm  one  year  after  the 
death  of  such  person ;  and  the  damages,  when  reco« 
vered,  shall  be  part  of  the  personal  estate  of  such 
and  actions  person ;  and  further,  that  an  action  of  trespass,  or 
g^*y  ^        trespass  on  the  case,  as  the  case  may  be,  may  be  main- 
agfdnst        tained  against  the  executors  or  administrators  of  any 
executors     person  deceased  for  any  wrong  committed  by  him  in 
toproper^  his  lifetime  to  another  in  respect  of  his  property,  real  or 
reiu  or  per-'  personal,  so  as  such  injury  shall  have  been  conmiitted 
Se^tSau   ^^^^  ^^  calendar  months  before  such  person's  death, 
tor.  and  so  as  such  action  shall  be  brought  witnin  edz  (^olendav 

months  after  such  executors  or  administrators  shall 
have  taken  upon  themselves  the  administration  of  the 
estate  and  effects  of  such  person  ;  and  the  damages  to 
be  recovered  in  such  action  shall  be  payable  in  like 
order  of  administration  as  the  simple  contract  debts  of 
such  person  (a). 
Limitation  III.  And  be  it  further  enacted.  That  all  actions  of 
debt  on^spe-  ^®^*  ^^^  ^^^^  ^B*^"^  *^  indenture  of  demise,  all  actions 
dalties,  &c.  of  covenant  or  debt  upon  any  bond  or  other  specialty, 
and  all  actions  of  debt  or  scire  facias  upon  any  reo<>^« 
nizance,  and  also  all  actions  of  debt  upon  any  awaraL 
where  the  submission  is  not  by  specialty,  or  for  any  fine 
due  in  respect  of  any  copyhold  estates,  or  for  an  escape, 
or  for  money  levied  on  bsij  fieri  facias,  and  all  action^ 
for  penalties,  damages,  or  sums  of  money  given  to  the 
party  grieved,  by  any  statute  now  or  hereafter  to  be  in 
force,  that  shall  be  sued  or  brought  at  any  time  after 
the  end  of  the  present  session  of  parliament,  shall  be 
commenced  and  sued  within  the  time  and  limitation 


(o)  See  15  &  16  Vict.  c.  76,  sects.  136—140. 
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hereinafter  expressed,  and  not  after;  that  is  to  say, 
the  said  actions  of  debt  for  rent  upon  an  indenture  of 
demise,  or  covenant  or  debt  upon  any  bond  or  other 
specialty,  actions  of  debt  or  scire  facias,  upon  recog- 
nizance, within  ten  years  after  the  end  of  tnis  present 
session,  or  within  twenty  years  after  the  cause  of  such 
actions  or  suits,  but  not  after ;  the  said  actions  by  the 
party  grieved,  one  year  after  the  end  of  this  present 
session,  or  within  two  years  after  the  cause  of  such 
actions  or  suits,  but  not  after ;  and  the  said  other  actions 
within  three  years  after  the  end  of  this  present  session, 
or  within  six  years  after  the  cause  of  such  actions  or 
suits,  but  not  after ;  provided  that  nothing  herein  con- 
tained shall  extend  to  any  action  given  by  any  statute 
where  the  time  for  bringing  such  action  is  or  shall  be 
by  any  statute  specially  limited  (a). 

IV.  And  be  it  ftirther  enacted.  That  if  any  person  or  Rem<  dy  for 
persons  that  is  or  are  or  shall  be  entitled  to  any  such  Ij^^^ 
action  or  suit,  or  to  such  scire  facias,  is  or  are  or  shall  &c 

be,  at  the  time  of  any  such  cause  of  action  accrued, 
within  the  age  of  twenty-one  years,  feme  covert,  non 
compos  mentis,  or  beyona  the  seas  (b),  then  such  person 
or  persons  shall  be  at  liberty  to  bring  the  same  actions, 
80  as  they  commence  ike  same  withm  such  times  after 
their  coming  to  or  being  of  full  age,  discovert,  of  sound 
memory,  or  returned  from  beyond  the  seas,  as  other 
persons  having  no  such  impediment  should,  according 
to  the  provisions  of  this  act,  have  done ;  and  that  if  ^^^  °^ 
any  person  or  persons  against  whom  there  shall  be  any  beyondTeas 
such  cause  of  action  is  or  are,  or  shall  be  at  the  time  provided 
such  cause  of  action  accrued,  beyond  the  seas,  then  the  "***• 
person  or  persons  entitled  to  any  such  cause  of  action 
shall  be  at  liberty  to  bring  the  same  against  such 
person  or  persons  within  such  time  as  hereinbefore 
limited,  after  the  return  of  such  person  or  persons  from 
beyond  the  seas(e). 

V.  Provided  always,  That  if  any  acknowledgment  Proviso  in 
shall  have  been  made,  either  by  writing  signed  by  the  JJ^^^l 
party  liable  by  virtue  of  such  mdenture,  specialty,  or  ment  in 
recognizance,  or  his  agent,  or  by  part  payment  (a)  or  writing,  or 


(a)  Kemp  v.  Gibbon,  9  Q.  B.  609 ;  836 ;  Fannm  v.  Anderson,  7  Q.  B.  811. 
Satmders  v.  Coward,  15  Mee.  &  W.  {d)  WorthvngUm  v.  Oimsditch,  7  Q. 
^SiHowctUt  v.  /Jonser,  3  Ex.  491.  B.  479 ;  Bum  v.  Boulton,  2  C.  B. 

(b)  Totonsendy. Deacon, Z Ex.706.  476;   Wamman  v.  Kynman,  1  Ex. 

(c)  Le  Veux  v.  Berkley,  5  Q.  B.  118. 


Digitized  by 


Google 


478  APPENDIX. 

by  part        part  satisfaction  on  account  of  any  principal  or  interest 
payment,      being  then  due  thereon,  it  shall  ana  may  be  lawful  for 
the  person  or  persons  entitled  to  such  actions  to  brin^ 
his  or  their  action  for  the  money  remaining  unpaid  and 
so  acknowledged  to  be  due  within  twenty  years  after 
such  acknowledgment  by  writing  or  part  payment  or 
part  satisfaction  as  aforesaid,  or  in  case  the  person  or 
persons  entitled  to  such  action  shall  at  the  time  of  such 
acknowledgment  be  under  such  disability  as  aforesaid, 
or  the  party  making  such  acknowledgment  be,  at  the 
time  of  making  the  same,  beyond  the  seas,  then  within 
twenty  years  after  such  disability  shall  have  ceased  as 
aforesaid,  or  the  party  shall  have  returned  from  beyond 
seas,  as  the  case  may  be ;  and  the  plaintiff  or  plaintiffs 
in  any  such  action,  on  any  indenture,  specialty,  or  re- 
cognizance, may,  by  way  of  replication,  state  such 
acknowledgment,  and  that  such  action  was  brought 
within  the  time  aforesaid,  in  answer  to  a  plea  of  this 
statute  (a). 
The  limitap       Y I.  And  nevertheless  be  it  enacted,  if  in  any  of  the 
JaX^t  or  ^^  actions  judgment  be  given  for  the  plaintiff,  and  the 
outSinv      same  be  reversed  by  error,  or  a  verdict  pass  for  the 
reversed,      plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment 
the  judgment  be  given  against  the  plaintiff,  that  he  take 
nothing  by  his  plaint,  writ,  or  biH,  or  if  in  any  of  the 
said  actions  the  defendant  shall  be  outlawed,  and  shall 
after  reverse  the  outlawry.  That  in  all  such  cases  the 
party  plaintiff,  his  executors  or  administrators,  as  the 
case  shall  require,  may  commence  a  new  action  or  suit 
from  time  to  time  within  a  year  after  such  judgment 
reversed,  or  such  judgment  given  against  the  plaintiff, 
or  outlawry  reversed,  and  not  after. 
What  shall       VII.  And  be  it  further  enacted,  That  no  part  of  the 
Sd*i^^*d"*  ^^*®^  kingdom  of  Great  Britain  and  Ireland,  nor  the 
the  seas'      islands  of  Man,  Guernsey,  Jersey,  Aldemey,  and  Sark, 
within  the    nor  any  islands  adjacent  to  any  of  them,  bleing  part  of 
this  ftctf  ^^  the  dominions  of  his  majesty,  shall  be  deemea  to  be 
beyond  the  seas  within  the  meaning  of  this  act,  or  of 
the  act  passed  in  the  twenty-first  year  of  the  reign  of 
King  James  the  First,  intituled  "  An  Act  for  Limita- 
tion of  Actions,  and  for  avoiding  of  Suits  in  Law.** 


(a)  See  9  Geo.  4  c.  14,  rendering    to  aignmg ;  see  also  Baildon  v.  WclI' 
written  memorandum  necessary ;  see    ton,  1  Ex.  617. 
Pott  V.  Clegg,  16  Mee.  k  W.  321,  as 
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Vin.  And  be  it  further  enacted.  That  no  plea  in  Restriction 
abatement  for  the  nonjoinder  of  any  person  as  a  co-  ^l^P^®***** 
dtfendant  shall  be  allowed  in  any  court  of  common  law  for  nS-° 
unless  it  shall  be  stated  in  such  plea  that  such  person  joinder  of  a 
is  resident  within  the  jurisdiction  of  the  court,  and  J^t^®^®^**" 
unless  the  place  of  residence  of  such  person  shaU  be 
stated  with  convenient  certainty  in  an  affidavit  verify- 
ing such  plea  (a).    - 

IX.  And  be  it  further  enacted.  That  to  any  plea  in  Reply  of 
abatement  in  any  court  of  law  of  the  nonjoinder  of  Pj"***^*** 
another  person,  the  plaintiff  may   reply  that  such  ^  ^** 
person  has  been  discharged  by  bankruptcy  and  certifi- 
cate,  or  under  an  Act  for  the  Belief  of  Insolvent 
Debtors. 

X.  And  be  it  further  enacted.  That  in  all  cases  in  ProTision  in 
which  after  such  plea  in  abatement  the  plaintiff  shall,  g^bsequent 
without   having  proceeded  to   trial    upon    an    issue  proceedings 
thereon,  commence  another  action  against  the  defend-  aKainst  the 
ant  or  defendants  in  the  action  in  which  such  plea  in  Sam^d^in  a 
abatement  shall  have  been  pleaded,  and  the  person  or  plea  in 
persons  named  in  such  plea  in  abatement  as  joint  con-  al>atement. 
tractors,  if  it  shall  appear  by  the  pleadings  in  such 
subsequent  action,  or  on  the   evidence  at  the  trial 
thereof,  that  all  the  original  defendants  are  liable,  but 

that  one  or  more  of  the  persons  named  in  such  plea  in 
abatement  or  any  subsequent  plea  in  abatement  are  not 
liable  as  a  contracting  party  or  parties,  the  plaintiff 
shall  nevertheless  be  entitled  to  judgment,  or  to  a  ver- 
dict and  judgment,  as  the  case  may  be,  against  the 
other  defendant  or  defendants  who  shall  appear  to  be 
liable ;  and  every  defendant  who  is  not  so  liable  shall 
have  judgment,  and  shall  be  entitled  to  his  costs  an 
against  the  plaintiff,  who  shall  be  allowed  the  same  as 
costs  in  the  cause  against  the  defendant  or  defendants 
who  shall  have  so  pleaded  in  abatement  the  nonjoinder 
of  such  person ;  provided  that  any  such  defendant  who 
shall  have  so  pleaded  in  abatement  shall  be  at  liberty 
on  the  trial  to  adduce  evidence  of  the  liability  of  the 
defendant  named  by  him  in  such  plea  in  abatement. 

XI.  And  be  it  further  enacted,  That  no  plea  in  Misnomer 
abatement  for  a  misnomer  shall  be  allowed  in  any  per-  °?H°^^ 
sonal  action,  but  that  in  all  cases  in  which  a  misnomer  Jb^ment. 
would  but  for  this  act  have  been  by  law  pleadable  in 


(a)  Sed  tn(2e  15  &  16  Vict.  c.  76,  as.  34—39. 
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Initials  of 
names  may 
be  used  in 
some  cases. 


Wager  of 
law! 

Simple  con> 
tract  debt. 


Power  to 
the judges 
to  make  re- 
gulations as 
to  the  ad- 
mission of 
written  do- 
cuments. 
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abatement  in  sncli  actions,  the  defendant  shall  be  at 
liberty  to  cause  the  declaration  to  be  amended  at  ike 
costs  of  the  plaintiff,  by  inserting  the  right  name,  upon 
a  judge's  summons  founded  on  an  afSdavit  of  the  right 
name ;  and  in  case  such  summons  shall  be  di8char^<t 
the  costs  of  such  application  shall  be  paid  by  the  party 
applying,  if  the  judge  shall  think  fit. 

XII.  And  be  it  farther  enacted,  That  in  aJl  acticms 
upon  bills  of  exchange  or  promissory  notes,  or  othdr 
written  instruments,  any  oi  the  parties  to  which  are 
designated  by  the  initial  letter  or  letters  or  some  con- 
traction of  the  christian  or  first  name  or  names,  it  ahaU 
be  sufficient  in  every  affidavit  to  hold  to  bail,  and  in 
the  process  or  declaration  to  designate  such  persons  by 
the  same  initial  letter  or  letters  or  contraction  of  thbe 
christian  or  first  name  or  names,  instead  of  stating  ^e 
christian  or  first  name  or  names  in  full. 

XIII.  And  be  it  further  enacted,  That  no  wager  of 
law  shall  be  hereafter  allowed. 

XIV.  And  be  it  further  enacted.  That  an  action  of 
debt  on  simple  contract  shall  be  maintainable  in  any 
court  of  common  law  against  any  executor  or  adminiB«> 
trator. 

XY.  And  whereas  it  is  expedient  to  lessen  the  em^ 
pense  of  the  proof  of  written  or  printed  documenta,  or 
copies  thereof,  on  the  trial  of  causes ;  be  it  ftui^er 
enacted,  That  it  shall  and  may  be  lawful  for  the  said 
judges,  or  any  such  eight  or  more  of  them  as  aforesaid, 
at  any  time  within  five  years  after  this  act  shall  taJoo 
effisct,  to  make  regulations  hj  general  rules  or  orders* 
from  time  to  time,  in  term  or  in  vacation,  touching  the 
voluntary  admission,  upon  an  application  for  that  pnir^ 
pose  at  a  reasonable  time  before  the  trial,  of  one  partj 
to  the  other  of  all  such  written  or  printed  documenli 
or  copies  of  documents  as  are  intended  to  be  ofiered  in 
evidence  on  the  said  tibial  by  the  purty  requiring  aaeh 
admission,  and  touching  the  inspection  thereof  oefote 
such  admission  is  made,  and  touching  the  costs  wludk 
may  be  incurred  by  the  proof  of  such  documents  or 
copies  on  the  trial  of  the  cause  in  case  of  the  omittinii 
to  apply  for  such  admission,  or  the  not  producing  of 
such  document  or  copies  for  the  purpose  of  obtaining 
admission  thereof,  or  of  the  refusal  to  make  such  ad«- 
mission,  as  the  case  may  be,  and  as  to  the  said  judges 
shall  seem  meet ;  and  all  such  rules  and  orders  shalTBe 
binding  and  obligatory  in  all  courts  of  common  law,  and 
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of  the  like  force  as  if  the  provisions  therein  contained 
had  been  expressly  enactea  by  parliament  (a). 
'  XVI.  And  whereas  it  would  also  lessen  the  expense  writs  of  in- 
of  trials  and  prevent  delay  if  such  writs  of  inquiry  as  J^^i-"*"^®*' 
hereinafter  mentioned  were  executed,  and  such  issues  g&lwuifs, 
as  hereinafter  mentioned  were  tried,  before  the  sherifiPc.ii/tobe 
of  the  county  where  the  venue  is  laid  ;  be  it  therefore  before  the 
^acted,  That  all  writs  issued  under  and  by  virtue  of  sheriff,  un- 
the  statute  passed  in  the  session  of  parliament  held  in  }^^^^^^' 
the  eighth  and  ninth  years  of  the  reign  of  King  dered. " 
William  the  Third,  intituled,  "  An  Act  for  the  better 
preventing  of  frivolous  and  vexatious   Suits,"  shall, 
Unless  the  court  where  such  action  is  pending,  or  a 
judge  of  one  of  the  said  superior  courts,  shall  otherwise 
order,  direct  the  sherifiP  of  the  county  where  the  action 
shall  be  brought  to  summon  a  jury  to  appear  before 
auch  sherifiP,  instead  of  the  justices  or  justice  of  assize 
or  nisi  prius  of  that  county,  to  inquire  of  the  truth  of 
the  breaches  suggested,  and  assess  the  damages  that  the 
plaintifi[*  shall  have  sustained  thereby,  and  shall  com- 
mand the  said  sheriflf  to  make  return  thereof  to  the 
eourt  from  whence  the  same  shall  issue  at  a  day  certain, 
in  term  or  in  vacation,  in  such  writ  to  be  mentioned ; 
and  such  pifoceedings  shall  be  had  after  the  return  of 
Biuch  writ  as  are  in  tne  said  statute  in  that  behalf  men- 
tioned, in  like  manner  as  if  such  writ  had  been  exe- 
cuted before  a  justice  of  assize  or  nisi  prius. 

XVn.  And  be  it  further  enacted.  That  in  any  action  Power  to 
depending  in  any  of  the  said  superior  courts  for  any  ^irect  issues 
deot  or  demand  in  which  the  sum  sought  to  be  reco-  Sain  se- 
vered, and  indorsed  on  the  writ  of  summons,  shall  not  tions  to  be 
exceed  twenly  pounds,  it  shall  be  lawful  for  the  court  the  ^heriffor 
in  which  such  suit  shall  be  depending,  or  any  judge  of  any  judge, 
any  of  the  said  courts,  if  such  court  or  judge  shall  be 
sansfied  that  the  trial  will  not  involve  any  diflficult 
daestion  of  fact  or  law,  and  such  court  or  judge  shall 
tnink  fit  so  to  do,  to  order  and  direct  that  the  issue  or 
issues  joined  shall  be  tried  before  the  sherifiP  of  the 
county  where  the  action  is  brought,  or  any  judge  of 
any  court  of  record  for  the  recovery  of  debt  in  such 
county,  and  for  that  purpose  a  writ  shall  issue  directed 
to  such  sherifiP,  commanding  him  to  try  such  issue  or 
issues,  by  a  jury  to  be  summoned  by  him,  and  to 


(a)  See  16  &  16  Vict.  c.  76,  s.  117. 
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Upon  the 
return  of  a 
writ  of  in- 
quiry or  a 
trial  of  is- 
sues.  Judg- 
ment to  oe 
signed,  un- 
less, &c. 


Powers  of 
sheriff  as  to 
such  issues. 


Provisions 
of  1  wm.  4. 
c.  7.  to  ex. 
tend  to  such 
writs  of  in- 
'  and 


Sheriff  to 
name  depu- 
ties to  be 
resident  in 
London. 


retnm  sncli  writ  with  the  finding  of  the  jury  thereon 
indorsed,  at  a  day  certain,  in  term  or  in  vacation,  to  be 
named  in  snch  writ ;  and  thereupon  such  sheriff  or 
jndge  shall  summon  a  jury,  and  shall  proceed  to  try 
such  issue  or  issues. 

XYni.  And  be  it  further  enacted.  That  at  the 
return  of  an^  such  writ  of  inquiry,  or  writ  for  the 
trial  of  such  issue  or  issues  as  aforesaid,  costs  shall  be 
taxed,  judgment  signed,  and  execution  issued  forthwith 
xmless  the  sherifT  or  his  deputy  before  whom  such 
writ  of  in^uiiy  may  be  executed,  or  such  sheriff* 
deputy,  or  judge  before  whom  such  trial  shall  be  had 
shall  certify  under  his  hand  upon  such  writ  that  judg- 
ment ought  not  to  be  signed  until  the  defendant  shful 
have  had  an  opportunity  to  apply  to  the  court  for  a  new 
inquiry  or  trial,  or  a  judge  of  any  of  the  said  courts 
shall  tnink  fit  to  order  that  judgment  or  execution  shall 
be  stayed  till  a  day  to  be  named  in  such  order ;  and 
the  verdict  of  such  jury  on  the  trial  of  such  issue  or 
issues  shall  be  as  valid  and  of  the  like  force  as  a  ver- 
dict of  a  jury  at  nisi  prius ;  and  the  sheriff  or  his 
deputy,  or  iuoge,  presiaing  at  the  trial  of  such  issue  or 
issues,  shall  have  the  like  powers  with  respect  to 
amendment  on  such  trial  as  are  hereinafter  given  to 
judges  at  nisi  pritis. 

XTX.  Provided  also,  That  all  and  every  the  provi- 
sions contained  in  the  statute  made  and  passed  in  the 
first  year  of  the  reign  of  his  present  majes^,  intituled 
"  An  Act  for  the  more  speedy  Judgment  ana  Executictt 
in  Actions  brought  in  his  Majesty's  Courts  of  Law  at 
Westminster,  and  in  the  Court  of  Common  Pleas  of 
the  County  Palatine  of  Lancaster,  and  for  amending 
the  Law  as  to  Judgment  on  a  cognovit  actioTiem  in 
cases  of  Bankruptcy,"  shall,  so  far  as  the  same  ax# 
applicable  thereto,  be  extended  and  applied  to  judg* 
ments  and  executions  upon  such  writs  of  inquiry  and 
writs  for  the  trials  of  issues,  in  like  manner  as  if  the 
same  were  expressly  re-enacted  herein. 

XX.  And  be  it  nirther  enacted,  That  from  and  after 
the  first  day  of  June  one  thousand  eight  hundred  uid 
thirty-three  the  sheriff  of  each  county  in  Eogland  and 
Wales  shall  severally  name  a  sufficient  deputy,  who 
shall  be  resident  or  have  an  office  within  one  mile  from 
the  Liner  Temple  Hall,  for  the  receipt  of  writs,  granting 
warrants  thereon,  makmg  returns  thereto,  and  accepting 
of  all  rules  and  orders  to  be  made  on  or  touching  Uie 
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dxeoution  of  any  process  or  writ  to  be  directed  to  such 
sheriff. 

XXI.  And  be  it  ftirther  enacted,  That  it  shall  be  lawful  ^^"Jf °* 
for  the  defendant  in  all  personal  actions  (except  actions  ed  to  pay^ 
for  assault  and  battery,  false  imprisonment,  libel,  slan-  money  into 
der,  malicious  arrest  or  prosecution,  criminal  conversa-  SSTactioM 
tion  or  debauchin^sf  of  the  {)laintifirs  daughter  or  servant,)  byjudge's 
by  leave  of  any  of  the  said  superior  courts  where  such  order. 
action  is  pending,  or  a  judge  or  any  of  the  said  superior 
courts,  to  pay  into  court  a  sum  of  money  by  way  of 
compensation  or  amends,  in  such  manner  and  under 

such  regulations  as  to  the  payinent  of  costs  and  the 
form  of  pleading  as  the  said  judges,  or  such  eight 
or  more  of  them  as  aforesaid,  shall,  by  any  rules  or 
orders  by  them  to  be  from  time  to  time  made,  order 
and  direct  (a). 

XXII.  And  whereas  unnecessary  delay  and  expense  Power  to 
is  sometimes  occasioned  by  the  trial  of  local  actions  in  ^Jtions^be 
the  county  where  the  cause  *of  action  has  arisen ;  be  it  tried  in  any 
therefore  enacted.  That  in  any  action  depending  in  any  county. 

of  the  said  superior  courts,  the  venue  in  which  is  by  law 
local,  the  court  in  which  such  action  shall  be  depend- 
ing, or  any  judge  of  any  of  the  said  courts,  may,  on 
the  application  ot  either  party,  order  the  issue  to  be 
tried,  or  writ  of  inquiry  to  be  executed,  in  any  other 
county  or  place  than  that  in  which  the  venue  is  laid ; 
and  for  that  purpose  any  such  court  or  judge  may  order 
a  suggestion  to  be  entered  on  the  record,  that  the  trial 
may  De  more  conveniently  had,  or  writ  of  inquiry  ex- 
ecuted, in  the  county  or  place  where  the  same  is  or- 
dered to  take  place  (6). 

XXIII.  And  whereas  great  expense  is  often  incurred.  Allowing 

and  delay  or  failure  of  iustice  takes  place,  at  tridbs,  by  a™«°<i;  . 
_^  >         .  /'  _j.  *^t  _Li     1    "^  ments  to  be 

reason  of  variances  as  to  some  particular  or  particulars  made  on  the 

between  the  proof  and  the  record,  or  setting  forth,  on  record  in 
the  record  or  document  on  which  the  trial  is  had,  of  ^^S." 
iBontracts,  customs,  prescriptions,  names  and   other 
matters  or  circumstances  not  material  to  the  merits  of 
the  case,  and  by  the  misstatement  of  which  the  oppo- 
site party  cannot  have  been  prejudiced  (c),  and  the 


(a) 
cided 


(a)  15  &  16  Vict.  c.  76,  8.  70.  in  reference  to  the  new  act.    The 

*'  See  15  &  16  Vict.  c.  76,  s.  41.      declaration  stated  an  agreement,  by 
The  following  cases  were  de-    which,  "  amongst  other  things,"  the 
led  under  this  section,  and  will  be    plaintiff  undertook  to  manage  a  fac- 
ttseful  (as  amendoienis  were  allowed)    iory  for  the  defendants,  in  conside- 
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same  cannot  in  any  case  be  amended  at  the  trial,  except 
where  the  variance  is  between  any  matter  in  writing 


ration  whereof  the  defendants  pro- 
mised to  pay.  The  agreement  when 
produced  at  the  trial  was  found  to 
contain  stipulations  that  the  plaintiff 
would  give  his  whole  attention  to  the 
defendant's  business,  and  would  not 
convey  the  knowledge  with  regard  to 
the  intended  business  of  the  factory 
to  any  other  person.  Held,  that 
there  was  no  variance,  but  that  if 
there  was  the  declaration  was  amend- 
able at  the  trial,  under  the  statute 
(Clarke  v.  Morrdl,  2  Sc.  N.  R.  17, 1 
Man.  &  G.  841,  9  Dowl.  P.  C.  461). 
The  plaintiff  declared  that  in  consi- 
deration that  he  had  at  the  request 
of  the  defendant  lent  and  advanced 
to  one  R.  B.  the  sum  of  2il.  and 
would  lend  and  advance  to  B.  B.  the 
further  sum  of  2L  per  week,  the 
defendant  undertook  and  promised 
to  repay  to  plaintiff  as  well  the  2il. 
as  the  said  further  sum  of  21,  per 
week  BO  long  as  the  plaintiff  should 
continue  to  lend  and  advance  the 
same  to  B.  B.,  and  such  other  sums 
as  he  should  so  lend  and  advance  to 
R.  B.  as  aforesaid.  The  breach  as- 
signed was  the  nonpayment  of  the 
2U.f  and  HI.  for  seven  weeks' advance 
of  21.  per  week,  and  also  of  the  fur- 
ther sum  of  138^.  6s.  9d.,  and  the 
particulars  of  demand  claimed  those 
three  sums.  The  defendant  pleaded 
non  assumprit,  set  off,  and  payment. 
At  the  trisJ  the  plaintiff  gave  in  evi- 
dence a  guarantee  in  the  following 
terms  : — "  I  beg  that  you  will  con- 
tinue to  advance  the  sum  of  21,  per 
week  to  Mr.  R.  6.,  and  I  hereby  en- 
gage to  repay  you  all  moneys  you  may 
advance  to  him  in  addition  to  the 
24/.  you  have  already  let  him  have 
at  my  request  to  this  date."  Held, 
that  this  was  a  guarantee  limited 
to  the  24^.  and  the  weekly  ad- 
vances of  22.,  and  consequently  that 
there  was  a  variance  between  the 
record  and  the  document  produced 
in  evidence  ;  but  that  it  was  a  case 
in  which  the  judge  had  authority 


under  the  9  Geo.  4  c.  15,  or  the  3  U 
4  Will.  4  c.  42.  s.  28,  to  amend  at  the 
trial,  the  defendant  being  allowed 
such  <:osts  as  should  appear  to  have 
been  occasioned  by  the  excessive 
claim  of  the  plaintiff  {Smith  v.  Brail' 
dram,  2  Sc.  N.  R.  539, 9  Dowl.  P.  C. 
431,  5  Jur.  173,  2  Man.  &  G.  244). 
Declaration  on  a  wager  stated  that 
the  plaintiff  bet  defendant  that  a  rail- 
road would  be  completed  by  a  certain 
day  "  for  the  general  conveyance  of 
passengers."  The  wager  proved  was 
simply  that  the  railway  would  be 


completed  by  the  day.  The  judge 
who  tried  the  cause  amended  W 
striking  out  of  the  record  the  wor<u 
"  for  the  general  conveyance  of  pas* 
sengers."  Held,  that  (be  amend- 
ment was  properly  made,  as  the 
amended  declaration  increased  the 
plaintiff's  burden  of  proof,  by  ren- 
dering it  necessary  for  him  to  proTe 
that  the  road  was  completed  for  all  Hs 
purposes,  and  that  therefore,  so  tu 
as  the  defendant  was  concerned,  the 
amendment  had  not  been  made  in 
"any  material  particular"  {£vansr. 
Fryer,  2  Per.  &  D.  540).  In  action 
on  the  case  against  a  surgeon  for  tm- 
skilfulness,  the  declaration  alleged  a 
retainer  bv  the  plaintiff;  the  proof 
was  that  the  defendant  was  sent  for, 
and  paid  by  the  father  of  the  plafii- 
tiff,  who  was  an  infant.  Held,  thitt 
the  case  was  one  in  which,  if  neces- 
sary, the  judge  at  the  trial  mi^t 
have  allowed  an  amendment  unoer 
the  3  &  4  Will  4  c.  42.  s.  23,  upon 
pa3rment  of  nominal  costs  (GladwUl 
V.  SteggaU,  8  Scott  60,  5  Bing.  N.  C. 
733,  Jut.  Dig.  1840.  p.  5).  The  de- 
claration,  on  an  agreement  of  refer- 
ence, stated  that  the  costs  of  the 
reference  and  the  award  were  to  abide 
the  event.  A  t  the  trial,  however,  it 
appeared  that  the  agreement  also 
provided  for  the  costs  of  making  the 
agn>eement  a  rule  of  court.  Held, 
that  this  was  a  variance,  but  one 
which  might  be  amended  under  the 
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oi*  in  print  prodaoed  in  evidence  and  the  record :  and 
whereas  it  is  expedient  to  allow  such  amend aaent  as 


3  &4  Will.  4  c.  42,  8.  23  (Duchoorth 
V.  Ifarmon,  6  Mee.&W.  427).  To 
assumpsit^  by  indorsee,  against  ac« 
ceptor  of  a  bill  of  exchange,  the  de- 
fendant pleaded  that  at  one  sitting 
he  lost  to  0.,  who  won  of  him,  a  sam 
exceeding  100^  by  gaming  and  play- 
ing at  vingt-im;  and  that  afterwards 
the  defendant,  at  one  sitting,  lost  to 
-G.>  who  won  of  him,  another  sum  ex- 
ceeding 100^.  by  gaming  and  playing 
at  hazard;  and  that  the  defendant 
"accepted  the  bill  in  part  payment  of 
those  sums.  At  the  tnal  it  was 
proved  that  the  defendant  and  C.  had 
played  together  at  vingt-un  and 
hazard,  and  that  C.  had  won  at  the 
latter  game :  but  there  was  no  evi- 
'dence  that  the  defendant  had  lost  at 
vmgt'UTi,  Held,-  that  the  judge  at 
ni8i  priua  might  amend  the  plea 
under  the  8  &  4  Will.  4,  c.  42,  s.  23 
{Cooke  V.  Stafford,  or  Stratford,  2  D. 
&  L.  399, 13  Mee.  &  W.  379, 14  Law 
J.,  N.  S.  Ex.  66).  In  assumpsit  by 
an  indorsee  against  the  acceptor  of  a 
l>ill  of  exchange,  the  declaration,  in 
the  usual  form,  alleged  that  the  bill 
Vas  duly  presented  to  the  acceptor, 
that  it  was  dishonoured,  and  that  the 
defendant  had  notice  thereof;  the 

,  defendant  pleaded,  that  the  biU  was 
not  presented  to  the  acceptor,  and 
that  the  defendant  had  no  notice  of 
its  dishonour.  At  the  trial  it  was 
proved  that  the  bill  was  presented  on 
{he  day  it  became  due,  at  the  house 

;  of  the  acceptor,  and  that  the  defend- 
ant, to  whom  it  was  there  shown, 
said  that  the  acceptor  was  dead,  and 
he  was  his  executor,  adding  a  request 
that  it  might  be  allowed  to  stand  over 
for  a  few  days,  and  he  would  see  it 
paid.  The  judge  permitted  the  de- 
claration to  be  amended  by  alleging 
the  death  of  the  acceptor,  the  ap- 
pointment of  the  defendant  as  ms 
executor,  the  proving  of  the  will,  and 
the  presentment  of  the  bill  to  the 
defendant  for  payment.  Held,  that 
^e  amendment  was  warranted  by 


the  statute  3  &  4  Will.  4,  c.  42,  s.  23 
{Caunt  V.  ITumpaon,  7  C.  B.  400,  6 
D.  &  L.  621).  "In  consideration  of 
advances  made  and  to  be  made  by 
T.  C.  and  S.  C,  or  by  any  other  per- 
sons of  whom  this  firm  may  from 
time  to  time  consist,  to  F.,  we  jointly 
and  severally  hereby  guarantee  to 
the  said  T.  G.  and  S.  C.  the  repay- 
ment of  the  said  advances,  our  lia- 
bility not  to  exceed  the  sum  of  1000/. 
This  guarantee  to  be  a  continuing 
guarantee,  and  to  be  a  security  to 
the  said  T.  0.  and  S.  0.  to  the  extent 
of  10002.  as  aforesaid,  for  the  whole 
of  any  balance  which  may  from  time 
•to  time,  or  at  any  other  time,  become 
due  to  T.  C.  and  S.  C,  or  to  the  per- 
sons for  the  time  being  constituting 
the  said  banking  house.'*  T.  C.  and 
S.  0.  declared  upon  this  guarantee, 
and  alleged  that  past  advances  had 
been  made ;  and  that  in  consideration 
of  the  advances  so  made,  and  that 
plaintiff^  would  from  time  to  time 
make  advances  to  F.,  defendant  and 
one  H.  jointly  and  severally  guaran- 
teed to  plaintiffs  the  repayment  of 
■the  said  last  mentioned  advances, 
and  that  the  guarantee  should  be  a 
continuing  guarantee  to  the  extent 
of  1000/.  for  the  whole  of  any  balance 
which  might  become  due  to  the  plain- 
tiffs, or  to  the  persons  for  the  time 
being  carrying  on  the  said  trade 
or  business.  The  declaration  then 
averred  that  advances  were  after- 
wards made  by  plaintiffs  to  F.  Held, 
first  that  there  was  a  variance  in  the 
statements  of  the  consideration,  as  it 
was  the  making  advances  by  plain- 
tiffs or  any  persons  who  might  con- 
stitute the  firm  {Chapnum  v.  Sutton, 
3  D.  &  L.  646,  15  Law  J.,  N.  S.,  C. 
P.  166).  Held,  secondly,  that  there 
was  a  variance  in  the  statement  of 
the  promise,  it  being  to  pay  what 
might  be  due  to  the  plaintiffs,  or 
those  persons  who  might  constitute 
the  firm  (76.).  But  held,  thirdly,  that 
those  vanances  might  be  amended  by 
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hereinafter  mentioned  to  be  made  on  tiie  trial  of  tin 
cause ;  be  it  therefore  enacted,  That  it  shall  be  lawM 


a  judg^e  sitting  at  nidprius  (lb.).  The 
deduction  stated  that  the  plaintiff 
gave  the  defendant,  a  stock  oroker. 
money  to  be  invested  in  goyemment 
annuities.  The  defendant  inyested 
the  money  with  a  private  annuity 
company,  whereby  it  was  lost.  The 
eyidence  wai  that  the  money  was  to 
be  inyested  in  goyemment  securities. 
Held,  that  the  judge  at  mai  prim  had 
authority  under  8  &  4  Will.  4,  c.  42, 
8.  23,  to  make  the  amendment  (Ow- 
ford  y.  Bagley  or  DcOe^,  4  Sc*  N.  R. 
898, 1 D.  N.  a  519, 6  Jur.  301).  The 
declaration  on  a  guarantee  stated, 
that  in  connderation  that  A.,  the 
plaintiff,  would  supply  goods  to  0. 
6.,  defendant  promised  A.  to  guaran- 
tee the  due  payment  of  the  amount 
he  might  sell ;  the  guarantee,  when 

Eroduced  at  the  trial,  was  addressed 
1  the  altematiye,  *'to  Messrs.  A.  and 
Co.,  or  the  i>erBon  or  persons  for  the 
time  being  carrying  on  the  business 
of  that  mrm."  Held,  no  yariaoce, 
no  change  in  the  firm  haying  in  fact 
taken  ^Tace,  or  that  if  there  were 
any  yariance,  such  yariance  would  be 
amendable  under  the  3  &4  Will.  4,  o. 
42,s.23  (Bo|^dey.ifo2^fe,20.  B.  644). 
The  declaration  stated  that  the 
plaintiffs  sold  to  the  defendants  485 
tons  of  coals,  sul^ect  to  the  condi- 
tions that  they  were  of  a  suitable 
quality  to  be  used  in  steam  vessels, 
and  were  adapted  for  all  closed  fur- 
naces or  ttoye  fires,  where  a  strong, 
steady,  and  lasting  heat  was  desi- 
rable; that  they  would  bum  with 
little  or  no  smoke,  would  make  but 
a  small  quantity  of  adies,  would  ig- 
nite rea<uly  with  a  good  draught, 
would  open  and  swell  out,  would 
not  cake  and  unite  like  the  bitn- 
mous  coals,  and  would  bum  without 
being  stirred*  The  declaration  then 
stated  that  the  coals  did  not  possess 
the  qualities  above  stated.  Prior  to 
the  sale  the  defendant  handed  to  the 
plaintiffs  a  printed  adyertisement  or 
ftatementy  in  which  the  qualitiet  of 


the  coal  were  stated  in  the  ; 
stated  in  the  declaration.  The 
plaintiffs  afterwards  purchased  the 
coals,  when  an  invoice  was  sent  to 
them,  which  described  the  coals  in 
question  as  steam  coals.  The  coals 
havinir  proved  unfit  for  steam  pur- 
poses, the  plaintiffs  brought  an  ao- 
tion  for  a  breach  of  the  conditioaB 
contained  in  the  printed  statement, 
but  failed  to  prove  that  such  state- 
ment constituted  the  contract.  The 
court  amended  the  declaration  by 
substituting,  instead  of  the  contract 
declared  on,  a  statement  that  the 
coals  were  of  fit  quality  for  steam 
work,  working  steam  enginet>  an4 
generating  steam  for  steam  engines 
{PiMcific  Stetnn  Ncmgation  dyn^amjf 
v.  Lewis,  16  Law  J.,  Ex.  212).    The 

{>laintiff  was  an  inn-keeper,  and  had 
ent  the  defendant  money  to  play  at 
skittles  in  a  skittle-ground  bel«BB' 
ing  to  the  inn,  and  afterwardi 
brought  his  action  to  recover  the 
amount  so  lent.  The  defendant  ia 
pleading  set  out  the  illegality  of  the 
transaction,  and  concluded  comttm 
forvMm,  &c.,  but  he  omitted  to  say 
that  the  plaintiff  was  a  licensed  vic- 
tualler. Per  CMrtam,  he  had  leave  to 
amend  his  plea  in  this  respect,  and 
argue  the  case  (if  the  plaintiff  again 
demurred)  under  Licensed  Yiotaal* 
lers  Act,  9  Geo.  4,  c.  61,  a.  %i^ 
schedule  0.,  instead  of  under  the 
statutes  against  gaming,  16  Oar.  % 
c.  7 ;  and  9  A.nne,  c.  14  ^oot  f. 
Baker,7  Jur.  131,  0.  P.).  Declarar 
tion  on  a  promissory  note  for  2601^ 
made  by  the  defendant,  dated  the  9th 
of  November,  1886,  payable  to  the 
plaintiffs,  or  to  bearer  on  demand 
Flea,  that  the  defendant  did  not 
make  the  note.  The  proof  at  tJie 
trial  was  of  a  joint  and  several  pruK 
missory  note  for  250L,  made  by  thft 
defendant  and  his  wife,  dated  the 
6th  of  November,  1837,  payable 
twelve  months  after  date.  Th0r€WQ$ 
no  pro<^  of  m^  othsr  note  betwea^ 
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fbr  any  court  of  record,  holding  plea  in  civil  actions, 
and  any  judge  sitting  at  nisi  prius,  if  such  court  or 


the  partiei:  held,  that  this  was  a 
variance  properly  amended  at  niti 
prius,  under  the  3  &;  4  Will.  4,  c.  42, 
B.  23  [Beckett  r.  Button,,  7  Mee.  &  W. 
157 ;  8  Dowl.  P.  0.  865).  In  an  ae- 
tion  for  slander,  the  declaration 
Alleged   that    the    defendant    had 

S»oken  the  following  words  of  the 
aintiff:  "Smith  has  got « himself 
iato  trouble ;  he  is  out  on  bail  for 
lOO;.,  and  is  to  be  tried  at  the  Old 
Bailey  next  Monday  for  buying 
cocks  which  haye  been  stolen  nrom 
Messrs.  Pontifex  by  one  of  their 
apprentices,"  &c.  At  the  trial  the 
eridence  was,  that  the  defendant 
had  said,  that  "  he  had  heard  that 
Smith  had  got  into  trouble,"  &c. 
Held,  that  the  record  was  amendable 
under  the  3  &;  4  Will.  4.  o.  42,  s.  24 
(Smith  T.  Knawelden,  2  So.  N.  R. 
657;  9  Dowl.  P.  C.  402).  The  de- 
daration  stated  that  the  plaintiff 
was  a  surffeon  and  accoucheur,  and 
that  he  had  been  employed  to  attend, 
»nd  had  attended  one  R.  in  her  con- 
finement, that  the  defendant,  in  a 
discourse  with  the  said  B.  of  and 
wmceming  the  plaintifi,  in  relation 
to  his  said  profession,  falsely,  &c., 
«poke  and  published  the  following 
words :  *'  I  wonder  you  had  him  to 
attend  you.  Do  you  know  him  ?  He 
is  not  an  apothecary;  he  has  not 
passed  any  examination ;  he  is  a  bad 
character ;  none  of  the  medical  men 
here  will  meet  him.  There  haye 
heen  many  inquests  had  upon  per- 
sons who  haye  died  because  he  at- 
tended them."  At  the  trial  the 
words  proyed,  as  to  the  inquests, 
were,  '' seyeral  haye  died  that  the 
pliintiff  has  attended,  and  there 
bare  been  inquests  held  upon  them." 
Held,  that  the  judge  was  right  in 
allowing  the  decutration  to  be 
amended,  by  inserting  the  words 
proyed  {Snuihee^,  Deimp,  1  Ex.  Rep. 
196 ;  17  Law  J.,  Ex.  151).  A  plea  of 
justification  in  an  action  for  a  ma- 
licious prosecution  on  a  charge  of 


receiying  stolen  goods,  alleged  that 
the  goods  had  been  stolen  by  "  some 
person  unknown ;"  and  the  eyidence 
at  the  trial  showed  that  the  plaintiff 
had  receiyed  the  goods  from  a  ser- 
yant  of  the  defendant  named  John 
Press :  held,  that  under  the  3  &  4 
Will.  4,  c.  42,  s.  23,  the  judge  at  the 
trial  had  properly  exercised  his  dis- 
cretion in  allowing  the  plea  to  be 
amended,  by  striking  out  the  words, 
*'  some  person  unknown,"  and  sub- 
stituting the  words,  *'one  John 
Press  "  {Pratt  y.  HanbtNrp,  19  Law. 
J.,  Q.  B.  17).  In  trespass  quare 
dautum  /regit,  pleas— 1.  General 
issue.  2.  That  there  was  a  public 
highway  "running  by  and  lying 
close  to  and  acU'oiQiQS  the  locus  in 
quo,  and  that,  by  reason  of  plaintiffs 
obstructing  the  way  defendant  was 
obliged  to  go  oyer  the  close  in  ques 
tion.  The  plaintiff  trayersed,  that 
there  was  a  highway,  &c,,  following 
the  terms  set  forth  in  the  plea. 
Held,  that  under  the  statute  3  &  4 
Will.  4,  c.  42,  s.  23,  the  words  "ru^- 
ning  through,"  might  be  substituted 
in  the  plea,  and  replication  for  "  run- 
ning by  and  lying  close  to  and  ad- 
joining" (Nalder  y.  Butts,  1  D.  &  L. 
700 ;  13  Law  J.,  N,  S.,  Q.  B.  10,  B.  C. 
Patterson,  J.).  A  declaration  for 
slander  of  title  stated  as  the  slander, 
**  I  shall  not  allow  purchasers  (mean- 
ing persons  who  then  might  oe  dis-> 
posed  to  purchase  at  the  said  sale 
the  said  nouses  of  the  plaintiff  so 
exposed  for  sale  as  aforesaid)  to  be 
finished  until  the  roads  are  made 
good.  I  haye  no  power  to  compel 
any  one  to  make  the  roads,  but  I 
haye  power  to  stop  the  buildings 
until  the  roads  are  made."  The 
judge  at  the  trial  ordered  the  decla- 
ration to  be  amended  under  stat.  3 
J^  4  Will.  4,  c.  42,  s.  23,  by  striking 
out  the  word  "  purchasers,"  and  the 
inuendo  in  brackets,  and  substituting 
the  word  "  houses  "  in  their  stead : 
held«  that  such  amendment  was  war- 
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jud^e  shall  see  fit  so  to  do,  to  cause  the  record*  writ. 
or  document  on  which  any  trial  may  be  pending  before 
any  such  court  or  judge,  m  any  civil  action,  or  in  any 
information  in  the  nature  of  a  quo  warranto,  or  pro- 
ceedings on  a  mandamus,  when  any  variance  snail 
appear  between  the  proof  and  the  recital  or  setting 
forth,  on  the  record,  writ,  or  document  on  which  the 
trial  is  proceeding,  of  any  contract,  custom,  prescrip- 
tion, name,  or  other  matter,  in  any  particular  or  parti- 
culars in  the  judgment  of  such  court  or  judge  not 
material  to  the  merits  of  the  case,  and  by  which  the 
opposite  party  cannot  have  been  prejudiced  in  the  con- 
duct of  his  action,  prosecution,  or  defence,  to  be  forth- 
with amended  by  some  officer  of  the  court  or  otherwise, 
both  in  the  part  of  the  pleadings  where  such  variance 
occurs,  and  iu  every  other  part  of  the  pleadings  whidk 
it  may  become  necessary  to  amend,  on  such  terms  as 
to  payment  of  costs  to  the  other  party,  or  postponing 
the  trial  to  be  hiEwi  before  the  same  or  another  jury,  or 
both  payment  of  costs  and  postponement,  as  such 
court  or  judge  shall  think  reasonable ;  and  in  case  such 
variance  shall  be  in  some  particular  or  particulars  in 
the  judgment  of  such  court  or  judge  not  material  to 
the  merits  of  the  case,  but  such  as  that  the  opposite 


ranted  by  the  statute  {F(Uer  v.  Baker, 
16  Law  J.,  C.  P.  124 ;  11  Jur.  370). 
Declaration  in  debt  by  the  asdgnee 
of  the  rerenion  against  the  assignee 
of  the  lessee,  for  rent,  stated  that 
'J.  B.  and  H.  L.  were  possessed  of 
the  premises,  and  that,  being  so  pos- 
sessed, by  indenture,  between  B.  M. 
of  the  first  part,  J.  B.  and  H.  L.  of 
the  second  part,  and  J.  Y.  D.  of  the 
fourth  part,  J.  B.  and  H.  L.  demised 
to  J.  V.  D.,  and  J.  V.  D.  covenanted 
with  J.  B.  and  H.  L.  for  payment  of 
rent.  On  the  trial  it  appeared  that 
H.  L.  died  before  the  indenture  was 
executed,  and  thereupon  the  judge 
caused  the  record  to  be  amended, 
by  striking  out  the  name  of  H.  L. 
wherever  it  occurred.  Held,  that 
the  power  of  amending  variances, 
under  sect.  28  of  stat.  8  &  4  Will. 
4,  c.  42,  extended  to  the  state- 
ment of  the  possess'on  as  well  as 
to  the  statement  of  the  demise  {Qre- 
gory  v.  Duff,  18  Jur.  706 ;  18  Law  J., 


Q.  B.  218).  In  replevin  against  the 
assignee  of  the  reversion  of  part  of 
the  premises  demised,  the  defendant 
may  avow  at  common  law  stating 
the  facts  specially,  and  leaving  the 
apportionment  of  the  rent  to  be  made 
by  the  jury,  or  he  may  avow  in  ge- 
neral form,  given  11  Geo.  2,  c.  19, 
s.  22,  as  upon  a  holding  at  a  certain 
rent.  And  if  he  avow  under  the 
statute,  for  the  entire  rent,  or  with 
a  deduction  from  the  entire  greater 
or  less  than  the  proportion  property 
belonging  to  his  interest  in  the  re- 
version, the  judge  at  nitt  priu9  ma^ 
direct  the  avowry  to  be  amended, 
either  converting  it  into  an  avowiy 
at  common  law,  or  leaving  it  as  an 
avowry  under  the  statute  by  describ- 
ing the  rent  in  conformity  with  the 
proportionate  value  of  the  respective 
particles,  or  parts,  into  which  the  re- 
version has  been  divided  (RobtrU  v. 
StUa,  1  Man.  k  G.  577). 
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'party  may  have  been  prejudiced  thereby  in  the  conduct 
of  his  action,  prosecution,  or  defence,  then  such  court 
or  judge  shall  have  power  to  cause  the  same  to  be 
amended  upon  payment  of  costs  to  the  other  party, 
and  withdiawin^r  the  record  or  postponing  the  trial  as 
aforesaid,  as  such  court  or  judge  shall  think  reasonable ; 
and  affcer  any  such  amendment  the  triid  shall  proceed, 
in  case  the  same  shall  be  proceeded  with,  in  tne  same 
manner  in  all  respects,  both  with  respect  to  the  liability 
of  witnesses  to  be  indicted  for  perjury,  and  otherwise, 
-as  if  no  such  variance  had  appeared ;  and  in  case  such 
trial  shall  be  had  at  nisi  prius  or  by  virtue  of  such  writ 
as  aforesaid,  the  order  for  the  amendment  shall  be  in- 
dorsed on  the  postea  or  the  writ,  as  the  case  may  be, 
and  returned  together  with  the  record  or  writ,  and 
thereupon  such  papers,  rolls  and  other  records  of  the 
court  from  which  such  record  or  writ  issued,  as  it  may 
be  necessary  to  amend,  shall  be  amended  accordingly ; 
and  in  case  the  trial  shall  be  had  in  any  court  of  record, 
then  the  order  for  amendment  shall  be  entered  on  the 
roll  or  other  document  upon  which  the  trial  shall  be 
had ;  provided  that  it  shall  be  lawful  for  any  party  who 
•  is  dissatisfied  with  the  decision  of  such  judge  at  nisi 
prim,  sheriff,  or  other  officer,  respecting  his  allowance 
of  any  such  amendment,  to  apply  to  tne  court  from 
which  such  record  or  writ  issued  for  a  new  trial  upon 
that  ground,  and  in  case  any  such  court  shall  thmk 
such  amendment  improper,  a  new  trial  shall  be  panted 
accordingly,  on  such  terms  as  the  court  shall  think  fit, 
or  tiie  court  shall  make  such  other  order  as  to  them 
•may  seem  meet  (a). 

aXIV.  And  be  it  further  enacted.  That  the  said  Power  for 
.court  or  judge  shall  and  may,  if  th^  or  he  think  fit,  in  jJl^JJ^i^ 
all  such  cases  of  variance,  instead  of  causing  the  record  iectthefactr 
or  document  to  be  amended  as  aforesaio,  direct  the  JB^^*}^^ 
jury  to  find  the  fact  or  fiacts  according  to  the  evidence,  ^P**'^  ^' 
ana  thereupon  such  finding  shall  be  stated  on  such  re- 
cord or  document,  and,  notwithstanding  the  finding  on 
the  issue  joined,  the  said  court  or  the  court  from  which 
the  recora  has  issued  shall,  if  they  shall  think  the  said 
variance  immaterial  to  the  merits  of  the  case,  and  the 
misstatement  such  as  could  not  have  prejudiced  the 
opposite  party  in  the  conduct  of  the  action  or  defence, 

(a)  See  15  &  16  Vict.  c.  76,  s.  122. 
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Power  to 
state  a  spe- 
cial case 
without 
proceeding 
to  trial. 


Witnesses 
interested 
solely  on 
account  of 
the  verdict 
to  be  admis- 
sible. 


Direction  to 
indorse  the 
name  of  the 
witness  on 
the  record. 


Jnry  em- 
powered to 
allow  in- 


giye  jndf^ent  according  to  the  veTj  Hght  and  jtialaee 
of  the  case  (a). 

XXY.  Ajid  be  it  farther  enacted,  That  it  shall  be 
lawful  for  the  parties  in  any  action  or  information,  after 
issue  joined,  by  consent  and  by  order  of  any  of  the 
judges  of  the  said  superior  courts,  to  state  the  facts  of 
the  case,  in  the  form  of  a  special  case,  for  the  opinion 
of  the  court,  and  to  agree  that  a  judgment  shall  be 
entered  for  the  plaintiff  or  defendant,  by  confession  or 
oi  nolle  prosequi,  immediately  after  the  decision  of  the 
case,  or  otherwise  as  the  court  may  think  fit;  and  judg« 
ment  shall  be  entered  accordingly  (h). 

XXVI.  And  in  order  to  render  the  r^'ection  of  wit- 
nesses on  the  ground  of  interest  less  ireauent,  be  it 
fturther  enacted.  That  if  any  witness  shall  oe  ol^ected 
to  as  incompetent  on  the  ground  that  the  yerdict  or 
judgment  in  the  action  on  which  it  shall  be  proposed 
to  examine  him  would  be  admissible  in  evidence  for  or 
against  him  such  witness  shall  nevertheless  beexamined, 
but  in  that  ease  a  yerdict  or  judgment  in  that  action  in 
favour  of  the  party  on  whose  behalf  he  shaU  haye  been 
examined  shaU  not  be  admissible  in  eyidence  for  him  or 
any  one  claiming  under  him,  nor  shall  a  verdict  or  judg- 
ment against  the  party  on  whose  behalf  he  shall  have 
been  examined  be  admissible  in  evidence  against  him 
or  any  one  claiming  under  him. 

XX'\^.  And  be  it  farther  enacted,  That  the  name  of 
every  witness  objected  to  as  incompetent  on  the  ^und 
that  such  verdict  or  judj^ent  would  be  admissible  in 
evidence  for  or  against  him  shall  at  the  trial  be  indorsed 
on  the  record  or  document  on  which  the  trial  shall  be 
had,  t(^ether  with  the  name  of  the  party  on  whose 
behalf  he  was  examined,  by  some  officer  or  the  court, 
at  the  request  of  either  party,  and  shall  be  afterwards 
entered  on  the  record  or  the  judgment ;  and  such  in* 
dorsement  or  entry  shall  be  sufficient  evidence  tha( 
such  witness  was  examined  in  any  subsequent  proceed- 
ing in  which  the  verdict  or  judgment  shall  be  offered 
in  evidence. 

XXYUI.  And  be  it  further  enacted,  that  upon  all 
debts  or  sums  certain,  payable  at  a  certain  time  or 
otherwise,  the  jury  on  the  trial  of  any  issue,  or  on  any 


(a)   See  Tancred 
Mee.  k  W.  316  lAddingUmr.  Mdgar, 
20LawJ.,C.  P.  82. 


V.  Ckristp,  12       ih)15  k  16  Vict.  c.  76,  s.  46;  IT 


&  18  Yiot.  c.  122,  8.  5,  ante,  p.  341. 
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inqnisition  of  damage8»  may,  if  thej  sliall  tlimk  fit,  terestnpon 
allow  interest  to  the  creditor  at  a  rate  not  exceedin^i;  ******* 
the  current  rate  of  interest  from  the  time  when  such 
debts  or  sums  certain  were  payable,  if  such  debts  or 
sums  be  payable  by  virtue  of  some  written  instrument 
at  a  certain  time,  or  if  payable  otherwise,  then  from 
the  time  when  demand  of  payment  shall  have  been 
made  in  writing,  so  as  such  demand  shall  pve  notice  to 
the  debtor  that  interest  will  be  claimed  m)m  the  date 
of  such  demand  until  the  term  of  payment ;  Drovided 
that  interest  shall  be  payable  in  all  cases  in  wnich  it  is 
now  payable  by  law. 

XjQX.  And  be  it  further  enacted.  That  the  jury  on  in  certain 
the  trial  of  any  issue,  or  on  any  inquisition  of  damages,  K^P^^y*^ 
may,  if  they  shall  think  fit,  give  damages  in  the  nature  ^^  da- 
of  mterest,  over  and  above  the  value  of  goods  at  the  ^^^l^ 
time  of  tlie  conversion  or  seizure,  in  all  actions  of  trover  of  Interest. 
or  trespass  de  bonis  cuportatis,  and  over  and  above  the 
money  recoverable  in  all  actions  on  policies  of  assurance 
made  after  the  passing  of  this  act  (a). 

XXX.  And  be  it  furtiier  enacted,  That  if  any  person  interest  on 

shall  sue  out  any  writ  of  error  upon  any  judgment  ^'^i?  ^J?" 
V    ,  .       •'.  ,    .        ^        , .  "^   •*   ^^        1    ror  for  delay 

whatsoever  given  m  any  court  m  any  action  personal,  of  execu. 

and  the  court  of  error  shall  give  juagment  for  the  de-  tion. 

fendant  thereon,  then  interest  shall  be  allowed  by  the 

court  of  error  for  such  time  as  execution  has  been 

delayed  by  such  writ  of  error,  for  the  delaying  thereof. 

XXXL  And  be  it  further  enacted.  That  in  every  Ezecntors 
action  brought  by  any  executor  or  administrator  "^fShfofthe 
ri^ht  of  the  testator  or  intestate,  such  executor  or  ad-  testator  to 
mmistrator  shall,  unle^  the  court  in  which  such  action  pay  costs, 
is  brought,  or  a  judge  of  any  of  the  said  superior 
courts,  shall  likewise  order,  be  liable  to  pay  costs  to 
the  defendant  in  case  of  being  nonsuited  or  a  verdict 
passing  against  the  plaintiff,  and  in  all  other  cases  in 
which  he  would  be  hable  if  such  plaintiff  were  suin^  in 
bis  own  right  upon  a  cause  of  action  accruing  to  him- 
self; and  the  defendant  shall  have  judgment  for  such 
costs,  and  they  shall  be  recovered  in  like  manner. 

XXXTT.  Ajid  be  it  further  enacted.  That  where  Defendants 
several  ]>er8ons  shall  be  made  defendants  in  any  per-  ^*S°*f  * 
sonal  action,  and  any  one  or  more  of  them  shall  have  a  ^ ofav^r- 
nolle  prosequi  entered  as  to  him  or  them,  or  upon  the  aict  in  any 


(a)  16  &  16  rict.  c.  76,  s.  95. 
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action  ftbail  trial  of  Bocli  action  shall  hare  a  verdiet  pass  for  him  or 

have  costs,    them,  every  such  person  shidl  have  judgment  for  and 

recover  his  reasonable  costs,  unless  in  the  case  of  a 

trial,  the  judge  before  whom  such  cause  shall  be  tried 

shall  certify  upon  the  record,  under  his  hand,  that  there 

was  a  reasonable  cause  for  making  such  person  a  de 

fendant  in  such  action. 

yvhert  noUe     XXXIII.  And  be  it  further  enacted.  That  where 

telrednnpon *  ^^^  nolle  prosequi  shall  have  been  entered  upon  any 

any  count,    count,  or  as  to  part  of  any  declaration,  ^e  defendant 

&c.  siiall  be  entitled  to,  and  have  judfi;ment  for,  and  reooFer 

his  reasonaole  costs  in  that  behau^ 
Plaintiff  in       XXXIV.  And  be  jt  further  enacted.  That  in  all 
**^*'S?tiir ^"^**  ^^  '^^^  facias  the  plaintiff  obtaining  judgment 
orde?endM?  o^  ^^  award  of  execution  shall  recover  his  costs  of  suit 
on  demur,    upon  a  judgment  by  default  as  well  as  upon  a  judgment 
Site**  ^^*  ^^^  P'^*  pleaded  or  demurrer  joined  (a) ;  ana  ti^at 
where  judgment  shall  be  given  either  for  or  against  a 
'plaintiff  or  demandant,  or  for  or  Sj^inst  a  defendant 
or  tenant,  upon  any  demurrer  joined  in  any  action 
whatever,  the  party  in  whose  favour  such  judgment 
shall  be  given  shall  also  have  judgment  to  recover  his 
costs  in  t£at  behalf  (J). 
Costs  of  Bpe-     XXXY.  And  whereas  it  is  provided  in  and  by  a 
caTO^onMn?  statute  passed  in  the  sixth  year  of  the  reign  of  his  late 
suit.  majesty,  intituled    "An  Act  for  consolidating    and 

6  Geo.  4,      amendmg  the  Law  relative  to  Jurors  and  Juries,"  that 
c.  w.  ^]je  person  or  party  who  shall  apply  for  a  special  jury 

shall  pay  the  fees  for  striking  such  jury,  and  all  thus 
expenses  occasioned  by  the  trial  of  the  cause  by  the 
same,  and  shall  not  have  any  further  or  other  allowance 
for  die  same,  upon  taxation  of  costs,  than  such  person 
or  party  would  be  entitled  unto  in  case  the  cause  had 
been  tried  by  a  common  jury,  unless  the  judge  before 
whom  the  cause  is  tried  shall,  immediately  after  the 
verdict,  certify  under  his  hand,  upon  the  back  of  the 
record,  that  the  same  was  a  cause  proper  to  be  tried 
by  a  special  jury :  and  whereas  the  said  provision  does 
•  not  apply  to  cases  in  which  the  plaintiff  has  been  non- 

suiteo,  and  it  is  expedient  that  the  judge  should  have 
such  power  of  certifying  as  well  when  a  plaintiff  is 
nonsuited  as  when  he  has  a  verdict  against  nim ;  be  it 
therefore  enacted,  That  the  said  provision  of  the  said 

(a)  16  &  16  Vict.  c.  76,  88. 129,       (6)  15  &  16  Vict.  c.  76,  as.  60  and 
30, 182.  89. 
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last-mentioned  act  of  parliament,  and  ever^r  thing 
therein  contained,  shall  apply  .to  cases  in  which  the 
plaintiff  shall  be  nonsuited  as  well  as  to  cases  in  which 
a  Terdict  shall  pass  against  him. 

XXXVI.  And  whereas  it  would  tend  to  the  better  ^^f^^. 
-dispatch  of  business,  and  would  be  more  convenient,  utionruto 

and  better  assimilate  the  practice  and  promote  unifor-  the  officers 
mity  in  the  allowance  of  costs,  if  the  officers  on  the  Jt  Wm?*"^ 
plea  side  of  the  courts  of  King's  Bench  and  Exchequer,  minster 
and  the  officers  of  the  court  of  Conmion  Pleas  at  West-  Jj^*^ 
mmster,  who  now  perform  the  duties  of  taxing  costs, 
-were  to  be  empowered  to  tax  costs  which  have  arisen 
or  may  arise  in  each  of  the  said  courts  indiscriminatelj ; 
be  it  tnerefore  enacted.  That  it  shall  be  lawful  for  the 
judges  6f  the  said  courts,  or  such  eight  or  more  of  them 
as  fdToresaid,  by  any  rule  or  order  to  be  from  time  to 
time  made,  in  term  or  vacation,  to  make  such  regula- 
tions for  the  taxation  of  costs  by  any  of  the  said  officers 
^f  the  said  courts  indiscriminately  as  to  them  may^  seem 
expedient,  although  such  costs  may  not  have  arisen  in 
respect  of  business  done  in  the  court  to  which  such 
officer  belongs,  and  to  appoint  some  convenient  place 
in  which  the  business  or  taxation  shall  be  transacted 
for  all  the  said  courts,  and  to  alter  the  same  when  and 
-as  it  may  seem  to  them  expedient. 

XXXVII.  And  be  it  further  enacted,  That  it  shall  Executors 
be'  lawful  for  the  executors  or  administrators  of  any  maydis- 
lessor  or  landlord  to  distram  upon  the  lands  demised  tram  for  ar- 
for  any  term,  or  at  will,  for  the  arrearages  of  rent  due  [«*"  **»  ^* 
to  such  lessor  or  landlord  in  his  lifetime,  in  like  manner    ®  °*** 
as  such  lessor  or  landlord  might  have  done  in  his  life- 
time. 

XXXVEII.  And  be  it  further  enacted.  That  such  Arrears 
arrearages  may  be  distrained  for,  and  after  the  end  or  JJ*^^  ^J" 
d^ermmation  of  such  term  or  lease  at  will,  in  the  within  six 
same  manner  as  if  such  term  or  lease  had  not  been  ''y*"^^*^ 
ended  or  determined ;  provided  that  such  distress  be  minatiouoir 
made  within  the  space  of  six  calendar  months  after  the  term, 
-determination  of  such  term  or  lease,  and  during  the 
continuance  of  the  possession  of  the  tenant  from  whom 
such  arrears  became  due :  |>rovided  also,  that  all  and 
every  the  powers  and  provisions  in  the  several  statutes 
made  relatmg  to  distresses  for  rent  shall  be  applicable 
to  the  distresses  so  made  as  aforesaid. 

XXXIX.  And  whereas  it  is  expedient  to  render  Submission 
references  to  arbitration  more  effectual ;  be  it  further  ^  *'Wtra. 
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tion  by  role  enacted,  That  the  power  and  authority  oi  any  arbitia^ 
^tto'be**^'  ^^  ^'  nmpire  appointed  by  or  in  pursuaaoe  of  any  rde 
revoeable  of  oourt,  or  jnd^e's  order,  or  order  of  nisi  prius,  in 
witboat  any  action  now  brought  or  which  shall  be  nereafter 
temofthe  |jjp<„i^i^t,  or  by  or  in  pnrsnance  of  any  subnussion  to 
reference  containing  an  agreement  that  such  Bubmia- 
sion  shall  be  made  a  role  of  any  of  his  majesty's  courts 
of  record,  shidl  not  be  revocable  by  any  'paxty  to  such 
reference  without  the  leave  of  ihe  court  by  which  suob 
rule  or  order  shall  be  made,  or  which  shall  be  m^itioned 
in  such  submission,  or  by  leave  of  a  judge ;  and  the 
arbitrator  or  umpire^  shall  and  may  and  is  hereby  re- 
quired  to  proceed  with  the  reference  notwithstandkg 
any  such  revocation,  and  to  make  sudi  award,  althon^ 
the  person  making  such  revocation  shall  not  afterwards 
attend  the  reference :  and  that  the  court  or  any  judge 
thereof  may  from  time  to  time  enlarge  the  term  for  any 
such  arbitrator  making  his  award. 
Power  to  XL.  And  be  it  further  enacted.  That  when  any  ra- 
attendance  ^®^"^^  ®^"*^  ^^®  ^^^'^  made  by  any  such  rule  or  orda 
of  witnesses,  as  aforesaid,  or  by  any  submission  containing  audi 
agreement  as  aforesaid,  it  shall  be  lawful  for  the  oouzt 
by  which  such  rule  or  order  shall  be  made,  or  whidt 
shall  be  mentioned  in  such  agreement,  or  for  any  jndg^ 
by  rule  or  order  to  be  made  for  that  purpose,  to  ooi^ 
mand  the  attendance  and  examination  of  any  per8(9k 
to  be  named,  or  the  production  of  any  doeum^its  to  he 
mentioned  in  such  rule  or  order ;  and  the  disobedienoa 
to  any  such  rule  or  order  shall  be  deemed  a  contempt 
of  court,  if,  in  addition  to  the  service  of  such  rule  or 
order,  an  appointment  of  the  time  and  place  of  attend* 
ance  in  obedience  thereto,  signed  by  one  at  least  ^ 
the  arbitrators,  or  by  the  umpire,  before  whom  tb» 
attendance  is  required,  shall  also  be  served  eitW 
together  with  or  after  the  service  of  such  rule  or  ordi^t* 
Provided  always,  that  every  person  whose  attendanqe 
shall  be  so  required  shall  be  entitled  to  the  like  conds^ 
money,  and  pajrment  of  expenses  and  for  loss  of  tiisfb 
as  for  and  upon  attendance  at  any  trial:  provided  idsfi^ 
that  the  application  made  to  such  court  or  judge  £^ 
such  rule  or  order  shall  set  forth  the  county  whece 
such  witness  is  residing  at  the  time,  or  satisfy^  s^ 
court  or  judge  that  such  person  cannot  be  found :  pro- 
vided also,  that  no  person  shall  be  compelled  to  [oo* 
duce,  under  any  such  rule  or  order,  any  writing  <x 
other  document  that  he  would  not  be  compelled  to 
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produce  at  a  trial,  or  to  attend  at  more  than  two  con- 
seeutiye  days,  to  be  named  in  such  order. 

XLT.  And  be  it  farther  enacted,  That  when  in  any  Power  for 
role  or  order  of  reference,  or  in  any  submission  to  ar-  Jjj^^^^' 
bitration  containing  an  agreement  that  the  submission  a  mle  of 
shall  be  made  a  rule  of  court,  it  shall  be  ordered  or  JS™tV*|™ 
agreed  that  the  witnesses  upon  such  reference  shall  be  J^SS* 
examined  upon  oath,  it  shall  be  lawful  for  the  arbitrator 
or  umpire,  or  any  one  arbitrator,  and  he  or  they  are 
hm^by  authorized  and  required  to  administer  an  oath 
to  saoh  witnesses,  or  to  take  their  affirmation  in  cases 
where  affirmation  is  allowed  by  law  instead  of  oath ; 
and  if  upon  such  oath  or  affirmation  any  person  making 
the  same  shall  wilftdly  and  corruptly  give  any  false 
eTidence,  every  person  so  ofifending  shul  be  deemed 
and  taken  to  be  guilty  of  perjury,  and  shall  be  prose- 
oated  and  punished  accordingly. 

XLn.  And  whereas  it  would  be  convenient  if  the  Power  of 
power  of  the  superior  courts  of  common  law  and  equity  f^^^ona 
at  Westminster  to  grant  commissions  for  taking  affida-  to  take  affi« 
▼its  to  be  used  in  flie  said  courts  respectively  should  ^i^radto 
be  extended ;  be  it  further  enacted  by  the  authority  Icotiand 
aforesaid.  That  the  lord  high  chancellor,  lord  keeper  and  Ireland. 
or  lords  commissioners  of  the  great  seal,  the  said  courts 
of  law,  and  the  several  judges  of  the  same,  shall  have 
such  and  the  same  powers  for  granting  commissions 
for  taking  and  receivmg  affidavits  in  Scotland  and  Ire- 
land, to  be  used  and  read  in  the  said  courts  respec- 
iiy^,  as  they  now  have  in  all  and  every  the  shires  and 
counties  witlun  the  kingdom  of  England,  and  dominion 
of  Wales,  and  town  of  Berwick-upon-Tweed,  and  in 
the  isle  of  Man,  by  virtue  of  the  statutes  now  in  force; 
and  that  all  and  every  person  and  persons  wilfully 
swearing  or  affirming  falsely  in  any  affidavit  to  be  made 
before  any  person  or  persons  who  shall  be  so  empowered 
to  take  amaavits  under  the  authority  aforesaid  shaU  be 
deemed  guilty  of  perjury,  and  shall  incur  and  be  liable 
to  the  same  pains  and  penalties  as  if  such  person  had 
wilfully  sworn  or  affirmed  falsely  in  the  open  court  in 
which  such  affidavit  shall  be  entitled,  and  be  liable  to 
be  prosecuted  for  such  perjury  in  any  court  of  com- 
petent jurisdiction  in  that  part  of  the  imited  kingdom 
m  which  such  offence  shall  have  been  committed,  or  in 
that  part  of  the  united  kingdom  in  which  such  person 
tfhaU  be  apprehended  on  such  a  charge. 
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Fortheabo-     XLIU.  And  whereas  the  observance  of  holidays  ii 
^^rtSn  h  u-  *^®  ®^^^  courts  of  common  law  during  term  time,  anc 
dij8.      ^  '  in  the  offices  belouging  to  the  same,  on  the  seven 
days  on  which  holidays  are  now  kept,  is  very  inconve 
nient,  and  tends  to  dekj  in  the  admhustration  of  jus- 
tice ;  be  it  therefore  enacted  by  the  authority  aforesaid 
That  none  of  the  several  days  mentioned  in  the  atateti 
passed  in  the  sessions  of  parliament  holden  in  the  Mii 
and  sixth  years  of  the  rei^  of  king  Edward  the  Sixth, 
5%6Edw.6,  intituled  "An  Act  for  keeping  Holidays  and  Fasting 
«•  3.  Days,"  shall  be  observed  or  kept  in  the  said  courte. 

or  in  the  several  offices  belonging  thereto,  exoepi 
Sundays,  the  day  of  the  nativity  of  our  Lord  axid  ^ 
three  following  days,  and  Monday  and  Tuesday  in 
Easter  week. 
Gommenoe-  XLIV.  And  be  it  further  enacted,  that  this  statute 
ment  of  Ect.  gj^^jj  commence  and  take  effect  on  the  first  day  ofjiat 

one  thousand  eight  hundred  and  thirty-three. 
Not  to  ex-        XLV.  And  be  it  further  enacted,  That  nothing  in 
uSdo?^'  this  Act  shall  extend  to  that  part  of  the  unitedlmig- 
Scotland,      dom  called  Ireland,  or  that  part  of  the  united  king- 
dom called  Scotland,  except  m  the  cases  hereinbdbre 
specially  mentioned. 


3  &  4  VICT.  c.  24. 


An  Act  to  repeal  part  of  an  Act  of  the  forty-third  year 
of  the  reign  of  Queen  Elizabeth,  intituled  "An  Ad 
to  avoid  trifling  and  frivolous  Suits  in  JLwm  in  hr 
Majesty*  s  Courts  in  Westminster"  and  of  an  Ad  oj 
the  twenty-second  and  twenty-third  year  of  the  reig* 
of  King  Charles  the  Second,  intituled,  "A.n  Ad  for  \ 
laying  Impositions  on  Proceedings  at  JOaw  ,-'*  anaio 
make  further  provisions  in  lieu  thereof 

[3rd  July,  1840.] 

Whbbeas  an  act  passed  in  the  forty-third  year  of  tbe 

43  EUc.  c.  6.  reign  of  Queen  Ehzabeth,  intituled  *'  An  Act  to  s?o»i 
trifling  and  frivolous  Suits  in  Law  in  Her  Majesty's 
Courts  in  Westminster,"  and  another  act  in  the  twentj- 
second  and  twenty-third  years  of  the  reign  of  kku; 

22&38Ctf.2,  Charles  tibe  Second,  intituled  '*  An  Act  for  laying  Im- 
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positions  on  Proceedings  at  Law,"  which  recites  that 
many  good  subjects  of  this  reabn  have  been  and  daily 
are  undone  by  such  suits,  contrary  to  the  intention 
of  the  said  statute  of  Que^n  Elizalieth ;  but  the  same 
evil,  notwithstanding,  doth  still  prevail  and  increase, 
and  it  is  expedient  to  make  further  provisions  for  the 
prevention  thereof:  now  be  it  enacted  by  the  queen's 
most  excellent  majesty,  by  and  with  the  advice  and 
eonsent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  parliament  assembled,  and  by  the 
authority  of  tne  same,  That  the  said  recited  act  of  the  Becited  acts 
forty-third  of  Elizabeth,  so  far  as  it  relates  to  costs  ^^^' 
in  actions  of  trespass,  or  trespass  on  the  case,  and  so  ^ 
much  of  the  twenty-second  ana  twenty-third  of  Charles 
^e  Second  as  relates  to  costs  in  personal  actions,  be 
and  they  are  hereby  repealed. 

II.  And  be  it  enacted.  That  if  the  plaintiff  in  any  Costa  not  to 
action  of  trespass,  or  of  trespass  on  the  case,  brought  be  recovered 
or  to  be  brought  in  any  of  her  Majesty's  courts  at  trespas^  or 
Westminster,   or  in  the  court  of  Common  Pleas  at  of  trespass 
Lancaster,  or  in  the  court  of  Common  Pleas  at  Dur-  ^ere  daT' 
ham,  shall  recover  by  the  verdict  of  a  jury  (a)  less  mages  re- 
damages  than  forty  shillings  (i),   such  plaintiff  shall  J^^g^^n""® 
not  be  entitled  to  recover  or  obtain  from  the  defendant  4^!,  xmieas 
in  respect  of  such  verdict,  any  costs  whatever,  whether  uponjudge's 
it  shall  be  given  upon  any  issue  or  issues  tried,  or  ^^^^**®» 
judgment  shall  have  passed  by  default,  unless  the 

judge  or  presiding  officer  before  whom  such  verdict 
shaU  be  obtained  shall  immediately  afterwards  certify 
on  the  back  of  the  record,  or  on  the  writ  of  trial  or 
writ  of  inquiry,  that  the  action  was  really  brought  to 
try  a  right  (c),  besides  the  mere  right  to  recover 
damages  for  the  trespass  or  grievance  for  which  the 
action  shall  have  been  brought,  or  that  the  trespass  or 
grievance  in  respect  of  which  the  action  was  brought 
was  wilful  and  malicious  (d). 

III.  Provided  always,  and  be  it  enacted.  That  nothing  Act  not  to 
herein  contained  shall  extend  to  or  be  construed  to  ex-  ^*!P^  *** 
tend  to  deprive  any  plaintiffs  of  costs  in  any  action  or  piSnSffsof 
actions  brought  for  a  trespass  or  trespasses  over  any  costs  in 

(a)  By  award  after  payment  into  (c)  Jones  v.  WiUiofna,  13  Mee,  k 

court,  Beid  v.  AsJUey,  22  Law  J.,  C.  W.  420. 

.P.  215 ;  1  C.  L.  Rep.  451.  {d)  See  Sherwin  v.  SwindaU,  12 

.     (6)  Newton  y.  Mmoe,  2  D.  &  L.  816 ;  Mee.  &  W.  783. 

Taylor  v.  Jiolfe,  5  Q.  B.  337. 
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actions  for 
tretpa88« 


landf,  oommons,  wastes,  closes,  woods,  plantations,  or 
enclosures,  •  or  for  entering  into  any  dwellings,  out- 
buildings, or  premises  in  respect  of  which  any  notice 
not  to  trespass  thereon  or  therein  shall  have  been  pre- 
yiously  served  (a),  by  or  on  behalf  of  the  owner  or  oc- 
cupier of  the  land  trespassed  over,  upon  or  left  at  the 
last  reputed  or  known  place  of  abode  of  the  defendant 
or  defendants  in  such  action  or  actions  (6). 


5  &  6  VICT.  c.  97. 

An  Act  to  amend  the  Law  relating  to  Double  CosUi 
Notices  of  Action,  Limitations  of  Actions,  and  Pleat 
of  the  General  Issue,  under  certain  Acts  of  JPar- 

^*^'^'*^-  [10th  August.  1842.] 

Whebbas  divers  acts  of  parliament,  public,  local,  and 
personal,  contain  enactments  or  provisions  relating  to 
the  recovery  of  double,  treble,  or  other  costs  in  certain 
cases,  and  to  the  pleading  of  the  general  issue  and  the 
givinff  any  special  matter  in  evidence  at  any  trial  to  be 
had  u>T  any  matter  done  in  pursuance  of  or  under  the 
authority  of  the  said  acts,  and  to  the  giving  of  notice 
of  action  before  any  action  shall  be  commenced  :  And 
whereas  it  is  expedient  that  the  law  should  be  altered 
in  such    respects;    be  it  therefore  enacted   by  the 


(a)  B<mme  t.  Alcock,  i  Q.  B.  621. 
Defendant's  right  to  coste  remained 
after  this  act  as  before  (Benion  t. 
Batemen,  8  Mee.  &  W.  666). 

(h)  In  an  action  of  trespass  the 
cause  of  action  alleged  was  driying 
stakes  into  the  pkdntiff 'e  land.  The 
defendant  paid  40<.  into  court,  and 
that  sum  the  plaintiff  accepted,  and 
discontinued.  The  defendant  did  not 
remove  the  stakes,  and  a  notice  in 
writing  was  served  upon  him,  stating 
that  if  he  did  not  remove  them  a 
second  action  would  be  brought.  The 
juivgave  him  less  than  iOs.  damages, 
and  it  was  held,  that  the  continuance 
of  the  stakes  in  the  plaintiff's  land 
was  a  trespass  after  notice,  within 


the  8  &  4  Yict.  c.  24,  s.  3  ;  and  tiiat, 
therefore,  the  plaintiff  was  entitled 
to  full  costs  ( Bowyer  v.  Cock,  4  D.  & 
L.  816;  4  0.  6.  236).  Held,  also, 
that  in  order  to  obtain  them,  the 
plaintiff's  proper  cou^  was  to  ap^y 


jnd_ 

demurrer  in  trespass,  though  issues 
of  fact  have  been  tried,  and  less  than 
40«.  damages  recovered,  and  the 
judge  has  refused  to  certify ;  but  be 
is  not  entitled  to  costs  of  the  issuet 
in  fact  {PooU  v.  Ch'antham,  2  D.  4 
L.622;  8SC.N.R.722;  7M.&G. 
1030;  S.P.,  rayferv./W/c,5Q.B. 
887). 
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quel's  most  excellent  majesty,  b^  and  with  the  ad* 
vice  and  consent  of  the  lords  spintnal  and  temporal, 
and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same.  That  so  much. of  any  Bepeal  of 
claose,  enactment,  or  provision  in  any  act  or  acts  com-  ^^Oimd *" 
monly  called  public  local  and  personal,  or  local  and  personal 
personal,  or  in  any  act  or  acts  of  a  local  or  personal  y^HjP*^"! 
nature,  whereby  it  is  enacted  or  provided  that  either  treble  cwts. 
double  or  treble  costs,  or  any  other  than  the  usual 
costs  between  party  and  party,  shall  or  may  be  re- 
covered, shall  be  and  the  same  are  hereby  repealed  t 
Provided  always,  that  in  lieu  thereof  the  usual  costs 
between  party  and  party  shidl  and  may  be  recovered, 
and  no  more. 

II.  And  be  it  enacted.  That  so  much  of  any  clause.  Repealing 
enactment,  or  provision  in  any  public  act  or  acts,  not  jj^^yj 
loc4il  or  personal,  whereby  it  is  enacted  or  provided  acta  ffiving 
that  either  double  or  treble  costs,  or  any  otner  than  donbie  and 
the  usual  costs  between  party  and  party,  shall  or  may  ^^e  costs. 
be  recovered,  shall  be  and  the  same  are  hereby  re* 
pealed :  Provided  always,  that  instead  of  such  costs  tiie 
party  or  parties  heretofore  entitled  under  such  last- 
mentioned  acts  to  such  double,  treble,  or  other  costs 
shall  receive  such  full  and  reasonable  indemnity  as  to 
all  costs,  charges,  and  expenses  incurred  in  ana  about 
any  action,  suit,  or  other  legal  proceeding,  as  shall  be 
taxed  by  the  proper  officer  in  that  beh^f,  subject  to 
be  reviewed  in  like  manner  and  by  the  same  authority 
as  any  other  taxation  of  costs  by  such  officer. 

TTl.  And  be  it  enacted.  That  so  much  of  any  clause  Bepeal  of 
or  provision  in  any  act  or  acts  commonly  called  public  P*jJ**®3  ^ 
local  and  personal,  or  local  and  personal,  or  in  any  act  j!^^ 
or  acts  ot  a  local  and  personal  nature,  whereby  any  acts  aliow- 
party  or  parties  are  entitled  or  permitted  to  plead  the  Jj^^lf" 
general  issue  only  and  to  give  any  special  matter  in 
evidence  without  specially  pleading  the  same,  shall  be 
and  the  same  is  hereby  repealed. 

lY.  And  whereas  it  is  expedient  that  the  law  should  Unlfonnity 
be  uniform  with  respect  to  notice  of  action  in  all  cases  jj5on!^  ^ 
where  such  notice  of  action  is  required ;  be  it  there- 
fore enacted.  That  from  and  after  the  passing  of  this 
act,  in  all  cases  where  notice  of  action  is  reauired,  such 
notice  shall  be  given  one  calendar  month  at  least  before 
any  action  shall  be  commenced ;  and  such  notice  of 
action  shall  be  sufficient,  any  act  or  acts  to  the  con- 
trary thereof  notwithstanding. 
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Geoflral  V.  And  whereas  divers  acts  commonly  called  pnUk 

||j*|^^     local  and  personal,  or  local  and  personal  acts,  and  oirers 
nidflr  local  oUier  acts  of  a  local  and  personal  nature,  contain  dausee 
aiMlMr-       limiting  the  time  within  which  actions  may  be  brought 
*"**^  •**•*    for  anything  done  in  pursuance  of  the  saia  acts  respec- 
tirely :  And  whereas  the  periods  of  such  limitations 
Taiy  Tery  much,  and  it  is  expedient  that  tiiere  should 
be  one  period  of  limitation  only ;  be  it  therefore  en- 
acted. That  from  and  after  the  passing  of  this  act,  the 
period  within  which  any  action  may  be  brought  for 
anything  done  under  the  authority  or  in  pursnanoe  of 
any  such  act  or  acts  shall  be  two  years,  or  in  case  of 
continuing  damage,  then  within  one  year  after  sudi 
damage  shall  hare  ceased ;  and  that  so  much  of  anr 
clause,  provision,  or  enactment  by  which  any  oth^ 
time  or  period  of  limitation  is  appointed  or  enacted 
shall  be  and  the  same  is  hereby  repealed. 
Aetnotto        YI.  Provided  always,  and  be  it  enacted.  That  nothing 
JJ2^^    herein  contained  shall  extend  or  be  construed  to  ei- 
brooght  bel  tend  to  any  action,  bill,  nlaint,  or  information,  or  anr 
Sm5»K2'*^  legal  proceeding  of  any  idnd  whatsoever,  commenced 
before  the  passmg  of  this  act,  but  such  proceeding 
may  be  thereupon  had  and  taken  in  all  respects  as  if 
this  act  had  not  passed. 


6  &  7  VICT.  c.  85. 


An  Act  for  improving  the  Law  of  Evidence. 

[22nd  August,  1843.) 

Whebsas  the  inquiry  after  truth  in  courts  of  justice 
is  often  obstructed  by  incapacities  created  by  the  pre- 
sent law,  and  it  is  desirable  that  full  information  as  to 
the  facts  in  issue,  both  in  criminal  and  in  civil  cases^ 
should  be  laid  before  the  persons  who  are  appointed  to 
decide  upon  them,  and  that  such  persons  should  exer- 
cise their  judgment  on  the  credit  of  the  witnesses  ad- 
duced and  on  the  truth  of  their  testimony :  now  there- 
fore be  it  enacted  by  the  queen's  most  excellent  ma- 
jesty, by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal  and  commons,  in  this  present 
parliament  assemoled,  and  by  the  authority  of  the 
Witnesses    same.  That  no  person  offered  as  a  witness  shall  here- 
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fber  be  excluded  by  reason  of  incapacity  from  crime  not  to  be  ex- 
r  interest  from  giving  evidence,  either  in  person  or  by  ^J^  ^™ 
leposition,  according  to  the  practice  of  the  court,  on  iencf  by  " 
he  trial  of  any  issue  joined,  or  of  any  matter  or  ques-  bacapacity 
ion  or  on  any  inquiry  arising  in  any  suit,  action,  or  o?toterwt! 
)roeeeding,  civil  or  criminal,  in  any  court,  or  before 
my  judge,  jury,  sheriff,  coroner,  magistrate,  oflScer,  or 
3erson  navmg,  by  law  or  by  consent  of  parties,  au- 
thority to  hear,  receive,  and  examine  evidence;  but 
:liat  every  person  so  offered  may  and  shall  be  admitted 
bo  give  evidence  on  oath,  or  solemn  aflBrmation  in  those 
cases  wherein  affirmation  is  by  law  receivable,  not- 
withstanding that  such  person  may  or  shall  have  an 
interest  in  the  matter  in  question,  or  in  the  event  of  the 
trial  of  any  issue,  matter,  question,  or  injury,  or  of  the 
suit,  action,  or  proceeding  it  which  he  is  offered  as  a 
witness,  and  notwithstanding  that  such  person  offered 
as  a  witness  may  have  been  previously  convicted  of 
any  crime  or  offence  :  Provided  that  this  act  shall  not  Proviso, 
render  competent  any  party  to  any  suit,  action,  or  pro- 
ceeding individually  named  in  the  record,  or  any  lessor 
of  the  plaintiff,  or  tenant  of  premises  sought  to  be  re- 
covered in  ejectment,  or  the  landlord  or  other  person 
in  whose  right  any  defendant  in  replevin  may  make 
cognizance,  or  any  person  in  whose  immediate  and  in- 
dividual behalf  any  action  may  be  brought  or  defended, 
either  wholly  or  in  part,  or  the  husband  or  wife  of  such 
persons  respectively ;  provided  also,  that  this  act  shall  Not  to  re- 
not  repeal  any  provision  in  a  certain  act  passed  in  the  J^i^n  in 
session  of  parliament  holden  in  the  seventh  year  of  the  7  Will.  4  & 
reign  of  nis  late  majesty  and  the  first  year  of  the  *  ^^^^  ^-  ^^' 
reign  of  her  present  majesty,  intituled  "  An  Act  for  the 
amendment  of  the  Laws  with  respect  to  Wills  :**  pro-  in  conrtsof 


vided  that  in  courts  of  equity  any  defendant  to  any  jqi^ty  de- 
cause  pending  in  any  such  court  may  be  examined  as  a  may  be  ex- 
witness  on  the  behalf  of  the  plaintiff  or  of  any  co-defend-  amined 


ant  in  any  such  cause,  saving  just  exceptions  ;  and  that  Suontiffo?* 
any  interest  which  such  defendant  so  to  be  examined  any  co-de- 
may  have  in  the  matters  or  any  of  the  matters  in  ques-  ^ndant,  &c. 
tion  in  the  cause  shall  not  be  deemed  a  just  exception 
to  the  testimony  of  such  defendant,  but  shall  omj  be 
considered  as  affecting  or  tending  to  affect  the  credit  of 
such  defendant  as  a  witness. 

n.  And  be  it  enacted.  That  wherever  in  any  legal  In  legal  pro- 
proceedings,  whatever  legal  proceedings  may  be  set  S^^SSw- 
out,  it  shall  not  be  necessary  to  specify  that  any  par-  sary  to  state 
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that  jurors    ticular  persons  who  acted  as  jurors  had  made  afiirma- 
StoSlItion.  ^^^  instead  of  oath,  but  it  may  be  stated  that  thej 
served  as  jurymen,  in  the  same  manner  as  if  no  act , 
had  passed  for  enabling  persons  to  serve  as  jtuymen  \ 
without  oath.  '     ! 

As  to  suits        III.  And  be  it  enacted,  That  nothing  in  this  act; 
Store^p^.  slwll  apply  to  or  affect  any  suit,  action,  or  proceeding 
ingthis  act.  brought  or  commenced  before  the  passing  or  this  act 
Not  to  ex-        IV.  And  be  it  enacted^  That  nothing  in  this  Act  shall 
&S?iiSSd.     extend  to  Scotiand. 


14-&  15  VICT.  c.  99. 


An  Act  to  amend  the  Law  ofJEvidence. 

[7th  August,  1861.] 

Whereas  it  is  expedient  to  amend  the  law  of  evidence 

in  divers  particulars :  Be  it  therefore  enacted  by  the 

queen's   most   excellent   majesty,  by  and    with  the 

advice  and  consent  of  the  lords  spiritual  and  temporal 

and  commons,  in  this  present  parliament  assembled 

and  by  the  authority  of  the  same,  as  follows : 

Beoited  pro-     I.  So  much  of  section  one  of  the  act  of  the  sixth  and 

VtSsoT*  ^    seventh  years  of  her  present  majesty,  chapter  eighty- 

Vict.  c.  86,    five,  as  provides  that  the  said  act  shall  "  not  render 

repealed,      competent  any  party  to  any  suit,  action,  or  proceeding 

individually  named  in  the  record,  or  any  lessor  of  the 

plaintiff,  or  tenant  of  premises  sought  to  be  recovered 

m  ejectment,  or  the  landlord  or  other  person  in  whose 

right  any  defendant  in  replevin  may  make  cognizance, 

or  any  person  in  whose  immediate  and  individual  behalf 

any  action  may  be  brought  or  defended,  either  wholly 

or  in  part,"  is  hereby  repealed. 

Parties  to        11.  On  the  trial  of  any  issue  joined,  or  of  any  matter 

We*wit^^"  or  question,  or  on  any  inquiry  arising  in  any   suit, 

action,  or  other  proceeding  in  any  court  of  justice,  or 

before  any  person  having  by  law,  or  by  consent  of 

Sarties,  authority  to  hear,  receive,  and  examine  evi- 
ence,  the  parties  thereto,  and  the  persons  in  whose 
behalf  any  such  suit,  action  or  other  proceeding  may 
be  brought  or  defended,  shall,  except,  as  hereinafter 
excepted,  be  competent  and  compellable  to  give  evi- 
dence, either  vwd  voce  or  by  deposition  according  to 
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the  practice  of  the  court,  on  beludf  of  either  or  any 
of  the  parties  to  the  said  suit,  action,  or  other  pro- 
ceeding. 

III.  But  nothing  herein  contained  shall  render  any  Nothing 
person  who  in  any  criminal  proceeding  is  charged  with  i>««to  to 
the  commission  of  any  indictable  offence,  or  any  offence  Mn^chaj^ed 
punishable  on  summary  conviction,  competent  or  com-  with  orimi- 
pellable  to  give  evidence  for  or  against  himself  or  her-  f* gi^^vi- 
self,  or  shall  render  any  person  com]>ellable  to  answer  dence  tend- 
any  question  tending  to  criminate  himself  or  herself,  *"{![,**  ^win. 
or  shall  in  any  criminal  proceeding  render  any  hus-  ^,\!^. 
band  competent  or  compellable  to  give  evidence  for  or 
against  his  wife,  or  any  wife  competent  or  compellable 

to  give  evidence  for  or  against  her  husband. 

IV,  Toothing  herein  contained  shall  apply  to  any  Notto^ly 
action,  suit,  proceeding,  or  bill  in  any  court  of  common  JJ^*^^' 
law,  or  in  any  ecclesiastical  cour^  or  in  either  house  sequence  of 
of  parliament,  instituted  in  con8e«|uence  of  adultery,  j^wlteiy* 
or  to  any  action  for  breach  of  promise  of  marriage. 

y.  Nothing  herein  contained  shall  repeal  any  pro-  Nothing  to 
vision  contained  in  chapter  twenty-six  of  the  statute  JSJ^iJiSSJ 
passed  in  the   session  of  parliament   holden  in  the  of?  Will.  4 
seventh  year  of  the  reign  of  Xing  William  the  Fourth  *  l^^^* 
and  the  first  year  of  the  reign  of  her  present  majesty.    ^' 

VI.  Whenever  any  action  or  other  legal  proceedmg  Common 
shall  henceforth  be  pending  in  any  of  the  superior  ^*Yh^aS 
courts  of  common  law  at  Westminster  or  Dublin,  or  to  compel 
the  court  of  Common  Pleas  for  the  county  palatine  inapection 
of  Lfuicaster,  or  the  court  of  Pleas  for  the  county  ments^' 
of  Durham,  such  court  and  each  of  the  judges  thereof  whenever 
may  respectively,  on  application  made  for  such  pur-  ^{J-^nt 
pose  by  either  of  the  litigants,  compeL  the  opposite  discoT^yT 
party  to  allow  the  party  making  the  application  to 
I  inspect  all  documents  in  the  custody  or  under  the  con- 
trol of  such  opposite  party  relating  to  such  action  or 
'  other  legal  proceeding,  and,  if  necessary,  to  take  exa- 
mined copies  of  the  same,  or  to  procure  the  same  to  be 
duly  stamped,  in  all  cases  in  which  previous  to  the 
I  passing  of  this  act  a  discovery  might  have  been  ob- 
I  tained  by  filing  a  bill  or  by  any  other  proceeding  in  a 
I  court  of  equity  at  the  instance  of  the  party  so  making 
I  application  as  aforesaid  to  the  said  coiu*t  or  judge, 

Vll.  All  proclamations,  treaties,  and  other  acts  of  Foreipand 
state  of  any  foreign  state  or  of  any  British  colony,  and  ^^J^^^  ***** 
all  judgments,  decrees,  orders,  and  other  judicial  pro-  judgments, 
ceedings  of  any  court  of  justice  in  any  foreign  state  or  *«•»  prov»- 
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ble  by  certi-  in  any  British  colony,  and  all  affidavits,  pleading,  and 
fled  copies,  other  legal  documents  filed  or  deposited  in  any  su^ 
^oofof  seal  court,  may  be  proved  in  any  court  of  justice,  or  "before 
or  signature  any  person  having  by  law  or  by  consent  of  partieg 
^araoter^of  ^^^itl^ority  to  hear,  receive,  and  examine  evidence,  ^tiier 
person  sign-  by  examined  copies  or  by  copies  autlienticated  as  here- 
fngthe  kiafter  mentioned;  that  is  to  say,  if  the  dooumenf 
*"°®'  sought  to  be  proved  be  a  proclamation,  treaty,  or  o^er 

act  of  state,  tne  authenticated  copy  to  be  admissible  in 
evidence  must  purport  to  be  sealed  with  the  seal  of  ti» 
foreign  state  or  British  colony  to  which  the  original 
document  belongs  ;  and  if  the  document  sought  to  be 
proved  be  a  judgment,  decree,  order,  or  other  jndiciil 
proceeding  of  any  foreign  or  colonial  court,  or  an  affi- 
davit, pleading,  or  other  legal  document  filed  or  depo- 
sited in  any  such  court,  the  authenticated  copy  to  be 
admissible  m  evidence  must  purport  either  to  be  sealed 
with  the  seal  of  the  foreign  or  colonial  court  to  whidi 
the  original  document  belongs,  or.  in  the  event  of  suA 
court  having  no  sedi,  to  be  signed  by  the  judge,  or,  tf 
there  be  more  than  one  judge,  by  any  one  of  the  jad^ 
of  the  said  court,  and  such  judge  shall  attach  to  ui 
signature  a  statement  in  writmg  on  the  said  copy  tint 
the  court  whereof  he  is  a  judge  has  no  seal ;  but  if  asf 
of  the  aforesaid  authenticated  copies  shall  purport  to 
be  seaJed  or  signed  as  hereinbefore  respectively  dueeted, 
the  same  shall  respectively  be  admitted  in  evidence  ib 
every  case  in  which  the  original  document  could  hare 
been  received  in  evidence,  without  any  proof  of  the 
seal  where  a  seal  is  necessary,  or  if  the  signature,  or 
of  the  truth  of  the  statement  attached  thereto,  where 
such  signature  and  statement  are  necessary,  or  of  the 
judicitd  character  of  the  person  appearing  to  have  m^de 
such  signature  and  statement. 
Apotheca-  VIII.  Every  certificate  of  the  qualification  of  an 
"  tes^^^  apothecary  which  shall  purport  to  be  under  i^ 
6n>le"with-  common  seal  of  the  society  of  the  art  and  mystery  o( 
out  proof  of  apothecaries  of  the  city  of  London,  shall  be  received  in 
***^'  evidence  in  any  court  of  justice,  and  before  any  person 

having  by  law  or  by  consent  of  parties  autnority  ta 
hear,  receive,  and  examine  evidence,  witiiout  any  proof 
of  the  said  seal,  or  of  the  authenticity  of  the  said  cep* 
tificate,  and  shall  be  deemed  sufficient  nroof  that  tli^ 
person  named  therein  has  been  from  the  date  of  the 
said  certificate  duly  qualified  to  practise  as  an  apoth»>^ 
cary  in  any  part  of  England  or  Wales. 
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IX.  Every  document  which  by  any  law  now  in  force  Docmnents 


•  hereafter  to  be  in  force  is  or  shau  be  admissible  in  jSjJ'^^^^^® 
idence  of  any  particular  in  any  court  of  justice  in  proof  of 
agland  or  Wales,  without  proof  of  the  seal  or  stamp  seal,  &c., 
si^ature  authenticating;  tne  same,  or  of  the  judicial  J^"  wSee"* 
official  character  of  the  person  appearing  to  have  eouaiir  ad- 
rned  the  same,  shall  be  admitted  in  evidence  to  the  ^^*^^  ^^ 
me  extent  and  for  the  same  purposes  in  any  court  of      ^  * 
3tice  in  Ireland,  or  before  any  person  having  in  Ire- 
id  by  law  or  by  consent  of  parties  authority  to  hear, 
3eive,  and  examine  evidence,  without  proof  of  the 
d  or  stamp  or  signature  authenticating  ^e  same,  or 
the  judicial  or  official  character  of  tne  person  ap- 
aring  to  have  signed  the  same. 

K.  Every  document  which  by  any  law  now  in  force  Docmnents 
hereafter  to  be  in  force  is  or  shall  be  admissible  in  ^jSju***?^® 
dence  of  any  particular  in  any  court  of  justice  in  proof  of 
iland  without  proof  of  the  seal  or  stamp  or  signature  seal,  &c.,in 
;henticating  the  same,  or  of  the  judicial  or  officiid  MuaUy  ad- 
iracter  of  the  person  appearing  to  have  signed  the  n^ssible  in 
le,  shall  be  admitted  in  evidence  to  the  same  extent  Sjf  yral 
I  for  the  same  purposes  in  any  court  of  justice  in  *'* 

gland  or  Wales,  or  before  any  person  having  in 
Inland  or  Wales  hj  law  or  by  consent  of  parties 
hority  to  hear,  receive,  and  examine  evidence,  with- 
proof  of  the  seal  or  stamp  or  signature  authentic 
ng  the  same,  or  of  the  judicial  or  official  character 
he  person  appearing  to  have  signed  the  same. 
lI.  Every  document  which  by  any  law  now  in  force  Documents 
lereafter  to  be  in  force  is  or  shall  be  admissible  in  !SjJ^*®?^® 
lence  of  any  particular  in  any  court  of  justice  in  proof  of 
rland  or  Wales  or  Ireland  without  proof  of  the  seal  t«€al,  &c.,  In 
I  tamp  or  signature  authenticating  the  same,  or  of  ^j^^^**^^ 
judicial  or  official  character  of  the  person  appearing  Ireland, 
ave  Bigned  the  same,  shall  be  admitted  in  evidence  ®WVf  ^' 
he  same  extent  and  for  the  same  purposes  m  any  the  colonies, 
rt  of  justice  of  any  of  the  British  colonies,  or  before 
person  having  in  any  of  such  colonies  by  law  or 
consent  of  parties  authority  to  hear,  receive,  and 
nine  evidence,  without  proof  of  the  seal  or  stamp 
l^atnre  authenticating  the  same,  or  of  the  judicial 
official  character  of  the  person  appearing  to  have 
ed  the  same. 

II.  Every  register  of  a  vessel  kept  under  any  of  Rc^sters  of 
acts  relatmg  to  the  registry  of  British  vessels  may  ^^^/^j. 
roved  in.  any  comrt  of  justice,  or  before  any  person  tificates  of 
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APPENDIX. 

haying  by  law  or  by  consent  of  parties  aothority  to 
hear,  receive,  and  examine  eridence,  either  by  tibe  pro- 
duction of  the  original  or  by  an  examined  copy  thereof, 
or  by  a  copy  thereof  purporting  to  be  certified  wadtB 
the  hand  oi  the  person  haying  the  charge  of  the  ori* 
ginal,  and  which  person  is  hereby  reqairod  to  fundah 
such  certified  copy  to  any  person  applying  at  a  reasos- 
able  time  for  the  same,  upon  payment  of  the  sum  of 
one  shilling ;  and  every  such  register  or  such  copy  of  i 
register  and  also  every  certificate  of  registry,  fn^anted 
under  any  of  the  acts  relating  to  tiie  regislary  of  Britisli 
vessels,  and  purporting  to  be  signed  as  required  by 
law,  shall  be  received  in  evidence  in  any  court  of  justice, 
or  before  any  person  having  by  law  or  by  consent  of 
parties  authority  to  hear,  receive^  and  examine  evi- 
dence, as  primd  facie  jfrooi  of  all  the  matters  containeti 
or  recited  in  such  register  when  the  register  or  sndi 
copy  thereof  as  aforesaid  is  produced,  and  of  all  the 
matters  contained  or  recited  in  or  indorsed  on  sock 
certificate  of  registry  when  the  said  certificate  is  pn>> 
duced. 

XIIL  And  whereas  it  is  expedient,  as  far  as  possiUe, 
to  reduce  the  expense  attendant  upon  the  proof  of  oi* 
minal  proceedings ;  be  it  enacted,  That  whenever  ia 
any  proceeding  whatever  it  may  be  necessary  to  prore 
the  trial  and  conviction  or  acquittal  of  any  penes 
charged  with  any  indictable  offence,  it  shau  not  be 
necessary  to  produce  the  record  of  the  con-viction  or 
acquittal  of  such  person,  or  a  copy  thereof,  but  it  skill 
be  sufficient  that  it  be  certified  or  purport  to  be  certi- 
fied under  the  hand  of  the  clerk  of  the  court  or  other 
officer  having  the  custody  of  the  records  of  the  covi 
where  such  conviction  or  acquittal  took  place,  or  hj 
the  deputjr  of  such  clerk  or  other  officer,  that  the  paper 
produced  is  a  copy  of  the  record  of  the  indictm^t, 
trial,  conviction,  and  judgment  or  acquittal,  as  the  otte 
may  be,  omitting  the  formal  parts  thereof. 

ilY,  Whenever  any  book  or  other  document  is  of 
such  a  public. nature  as  to  be  admissible  in  evidence  <m 
its  mere  production  from  the  proper  custody,  and  ao 
statute  exists  which  renders  its  contents  provable  by 
means  of  a  oop^,  any  copy  thereof  or  extract  therefiram 
shall  be  admissible  m  evidence  in  any  eourt  of  jostioe, 
or  before  any  person  now  or  hereafter  having  by  law  or 
by  consent  of  parties  authority  to  hear,  receive»  aad 
examine  evidence,  provided  it  be  proved  to  be  an  ex* 
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immed  copy  or  extract,  or  provided  it  purport  to  be 
ngned  ana  certified  aa  a  true  copy  or  extract  br  the 
officer  to  whoae  custody  the  original  is  in1a*UBted,  and 
prhich  officer  is  hereby  required  to  famish  such  certi<* 
&ed  copy  or  extract  to  any  person  applying  at  a  reason* 
able  time  for  the  same,  upon  payment  of  a  reasonable 
sum  for  the  same,  not  exceeoing  fourpence  for  every 
folio  of  ninety  words. 

XY .  If  any  officer  authorized  or  required  by  this  CertifVing  « 
act  to  furnish  any  certified  copies  or  extracts  shall  wil-  2^t^[*2li- 
fully  certify  any  docum^it  as  being  a  true  copy  or  demeanor, 
extract,  knowing  that  the  same  is  not  a  true  copy  or 
extract,  as  the  case  may  be,  he  shall  be  guilty  of  a  mis- 
demeanor, and  be  liable,  upon  conviction,  to  imprison- 
ment for  any  term  not  exceeding  eighteen  months. 

XYI.  Every  court,  judge,  justice,  officer,  commis-  Court,  Ac, 
sioner,  arbitrator,  or  ether  person,  now  or  hereafter  JSJ^J^J^ 
having  by  law  or  by  consent  of  parties  authority  to 
hear,  receive,  and  <examine  evidence,  is  hereby  empow- 
ered to  administer  an  oath  to  all  such  witnesses  as  are 
le^lly  called  before  them  respectivelv. 

XVII.  If  any  person  shall  forge  the  seal,  stamp,  or  PewoDs 
signature  of  anv  document  in  this  act  mentioned  or  J^mp^or*^ 
referred  to,  or  shall  tender  in  evidence  any  such  docu-  siffDatore 
ment  with  a  false  or  counterfeit  seal,  stamp,  or  signature  5^*'®'^"L 
thereto,  knowing  the  same  to  be  false  or  counterfeit,  or^Siy* 
he  shall  be  guil^  of  felony,  and  shall  upon  conviction  ottering 
be  liable  to  transportation  for  seven  years,  or  to  impri-  Jf^ony?*^ 
sonment  for  any  term  not  exceeding  three  years  nor 
less  than  one  year  with  hard  labour ;  and  whenever 
any  such  document  shall  have  been  admitted  in  evi*  > 

dence,  by  virtue  of  this  act,  the  court  or  the  person 
who  shall  have  admitted  the  same  may,  at  the  request 
of  any  part^  against  whom  the  same  is  so  admitted  in 
evidence,  direct  that  the  same  shall  be  impounded  and 
be  kept  in  the  custody  of  some  officer  of  the  court  or 
other  proper  person  for  such  period  and  subject  to  such 
conditions  as  to  the  said  court  or  person  shall  seem 
meet;  and  every  person  who  shall  be  charged  with 
committing  any  felony  imder  this  act  or  under  the  act 
of  the  eighth  and  ninth  years  of  her  present  majestv» 
chapter  one  hundred  and  thirteen,  may  be  dealt  with, 
indicted,  tried,  and,  if  convicted,  sentenced,  and  his 
ofience  may  be  laid  and  charged  to  have  been  com- 
mitted, in  the  countv,  district,  or  place  in  which  he 
ahi^  be  apprehended  or  be  in  custody ;  and  every 
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.      APPENDIX. 

accessory  before  or  after  the  fact  to  any  such  offence 
may  be  dealt  with,  indicted,  tried,  and,  if  conyicted, 
sentenced,  and  his  offence  laid  and  charged  to  have  been 
committed,  in  any  county,  district,  or  place  in  which  i 
the  principal  offender  may  be  tried. 

Xvni.  This  act  shall  not  extend  to  Scotland. 

XIX.  The  words  "  British  colony"  as  used  in  thii 
act  shall  apply  to  all  the  British  territories  under  the 
^OTemment  of  the  East  India  Company,  and  to  the 
islands  of  Guernsey,  Jersey,  Aldemey,  Sark,  and  Man, 
and  to  all  other  possessions  of  the  British  crown,  where- 
soever,  and  whatsoever. 

X  X.  This  act  shall  come  into  operation  on  the  first 
day  of  November  in  the  present  year. 
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BULES,  OEDEES,  AND  EEGULATIONS  AS 
TO  PLEADING  AND  PEACTICE,  MADE  BY 
THE  JUDGES,  IN  PUESUANCE  OF  THE 
COMMON  LAW  PEOCEDUEE  ACT  OF  1852. 


EULES  OP  PLEADING,  HILAEY  TERM,  1853. 

Whebeas,  pursuant  to  the  provisions  of  the  3  &  4  WHL  4,  3  &4  Will.4, 
c.  42,  the  judges  of  the  superior  courts  of  common  law  at  c.  42. 
Westminster  made  certain  rules,  orders,  and  regulations  as  to 
the  mode  of  pleading  and  other  matters,  &c. : 

And  whereas  it  is  provided  hy  the  "  Common  Law  Proce-  15  &  \q  vict. 
dure  Act,  1852,"  that  it  should  be  lawful  for  the  judges  of  the  c.  76. 
courts  of  common  law  at  Westminster,  or  any  eight  or  more 
of  them,  of  whom  the  chiefs  of  each  of  the  said  courts  should 
be  three,  from  time  to  time  to  make  all  such  general  rules  and 
orders  for  the  effectual  execution  of  that  act,  and  of  the  inten- 
tion and  object  thereof,  and  for  fixing  the  costs  to  be  allowed 
for  and  in  respect  of  the  matters  therein  contained,  and  the 
performance  thereof,  and  for  apportioning  the  costs  of  issues, 
and  for  other  purposes  mentioned  in  the  said  act,  as  in  their 
judgment  should  be  necessary  or  proper ;  and  to  exercise  all 
the  powers  and  authority  fpyea  to  them  by  the  13  &  14  Vict.  13  ft  liTlot. 
c.  16,  &c. :  c.  16. 

And  whereas  by  the  sfdd  act  powers  were  given  to  the 
judges  of  the  courts  of  common  law  at  Westminster,  by  rules 
and  orders,  to  make  alterations  in  the  forms  of  plea^ng  in 
the  said  courts,  and  respecting  other  matt-ers  in  that  act  men- 
tioned, &c.,  and  that  any  rule,  order,  or  regulation  so  made 
should  from  and  after  such  time  aforesaid  be  binding  apd 
obligatory  on  the  siud  courts,  and  all  other  courts  of  common 
law,  and  on  all  courts  of  error,  and  be  of  like  force  and  effect 
as  if  the  provisions  contained  therdn  had  been  expressly 
enacted  by  parliament :  ^ 

And  whereas  it  is  expedient,  for  the  efi^ctual  execuiion  of 
the  said  "  Common  Law  Procedure  Act,  1852,"  that  the  said 
rules,  orders,  and  regulations  respectively  made  in  pursuance 
of  the  s^d  statute  passed  in  the  session  of  jMirliament  held  in 
tibe  third  and  fourth  years  of  the  reign  of  his  late  majesty 
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RULES,  ORDERS,  AND  REGULATIONS  OF 


King  William  the  Fourth,  should  be  repealed,  and  that  otixr 
roles,  orders,  and  regulations  should  be  firamed  in  lieu  tbenof : 
It  is  therefore  oidered,  that  from  and  after  the  first  dsr  of 
Trinity  term  next  indusive,  unless  parliament  shall  in'tlie 
meantime  otherwise  enact,  the  said  rules,  orders,  and  regnk- 
tions  made  respectively  in  pursuance  of  the  said  statute  paned 
in  the  session  of  parliament  held  in  the  third  and  fbnrth  yoDi 
of  the  reign  of  his  late  migesty  King  William  the  Foartfadan 
be  and  are  hereby  repealed,  exomi&ig  so  te  as  the  same  or 
any  of  tbem  are  necessary  or  applicable  to  any  pleacBngs*  pfo> 
ceedings,  or  other  matters  to  wluch  they  relate,  had  or  tikei 
previous  to  the  first  day  of  Trinity  term  next;  and  the  ftt 
lowing  rules,  orders,  and  regulations  shall  be  in  forise;  that  ii 
to  say : — 

Jer.  116  (a),  f  i.  Except  as  herdnafter  provided,  several  oonnts  on  tk 
same  cau^e  of  action  shall  not  be  allowed  (b),  and  any  oount  a 
counts  used  in  violation  of  this  rule  may,  on  the  applicatSon  d 
the  party  objecting,  within  a  reasonable  time^,  or  before  ib 

Jer.  ISO.  order  made  for  tune  to  plead,  be  struck  out  or  amended  bf 
the  court  or  a  judge,  on  such  terms,  as  to  costs  or  otherwia^ 
as  such  court  (Mr  judge  may  think  fit. 

Jer.  116.  •  2.  Several  pleae^  replications,  or  subsequent  pleadings^  or 

seversd  avowries  or  cognizances  founded  on  the  same  groaai 
of  answer  or  defence,  shall  not  be  allowed  $  provided,  that  oa 
an  application  to  the  court  or  a  judge  to  strike  out  any  count, 
or  on  an  objection  taken  before  the  judge  on  a  sommons  to 
plead  several  matters  to  the  allowance  of  several  pleas,  repG- 
cations,  or  subsequent  pleadings,  avowries,  or  cognizances  oi 

Jer.  120.  the  gpround  of  such  counts  or  other  pleadings  being  in  vicdatioi 
of  this  rule,  the  court  or  the  judge  may  allow  sudi  oonnts  oa 
the  same  cause  of  action,  or  such  pleas,  replications,  or  sub- 
sequent pleadings,  or  such  avowries  or  recogpnzanoes  founded 
on  the  same  ground  (e)  of  answer  or  defence,  as  may  appear  to 


(a)  Jefm^8  New  Rules,  These 
references  denote  that  the  rule  will 
be  found  ahnost  in  the  same  terms  in 
that  work, 

Jb)  The  instanees  dven  in  the 
es  of  Will.  4  are,  U  will  be  ob- 
lerved,  omitted  as  to  (xnmte.  Fvfe  re- 
cent cases,  Mathewion  v.  May,  16  Mee. 
&  W.  829 ;  Meriod  v.  Wilkin,  12  Q.  B. 
1 ;  Eoare  v.  Lee,  5  C.  B.  754 ;  5  B. 
&  L.  765  :  Bamtden  v.  Cfray,  18  Law 
J.,  C.  P.  277. 

(o)  In  an  action  of  trespass,  qtuere 
elatbavm  fregU,  the  defendant 
pleaded— 1st,  that  the  plaintiff  was 
not  possessed  of  the  close  in  question ; 


2ndly,  a  justification  under  a 
in  fee  in  the  close,  in  himself;  Srdfy, 
a  justification  under  the  command  of 
a  third  party,  who  was  alleged  to  bs 
seised  in  fee  of  the  dose :  held,  Oat 
these  three  pleas  might  be  pleaded 
together  without  any  violation  of 
the  Beg.  Gen.,  H.  T.  4  WUl.  4,  s.  5 
(Mor§e  V.  Apperley,  8  Dowl,  P.  C. 
203 ;  6  Mee.  &  W.  145;  4  Jur.  702), 
In  trespass,  defendants  were  allowed 
to  plead :'^1,  not  guilty;  2,  nak 
possessed  ;  8,  that  A.  was  seised 
and  demised  to  B.;  and  (after 
various  demises),  that  one  F.  de« 
mised  to  H.^  who  became  banknq^^ 
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[ch  court  or  jndge  to  be  proper  for  the  determining  the  real 
uestion  in  controrersj  between  the  parties  on  its  merits  {a), 
ibject  to  such  terms,  as  to  costs  and  otherwise,  as  the  court 
r  a  jndge  may  think  fit. 

*  3.  When  no  sudi  rule  or  order  has  been  made  as  to  costs 
Y  the  court  or  judge,  and  on  the  trial  there  is  more  than  one 
3faiit,  plea,  relocation,  or  subsequent  pleading,  avowry,  or 
^nizance  on  tiie  record,  founded  on  the  same  cause  of  action 
r  ground  of  answer  or  defence,  and  the  judge  or  presiding 
ffioer  before  whom  the  cause  is  tried  shall  at  the  trial  certify 
9  that  effect  on  the  record,  the  party  so  pleading  shall  be 
lable  to  the  opposite  party  for  all  costs  occasioned  by  such 
onnt,  plea,  or  other  pleading  in  respect  of  which  he  has 
Ailed  to  establish  a  distinct  cause  of  action  or  distinct  ground 
f  answer  or  defence  (6),  including  those  of  the  evidence  as 
irell  as  those  of  the  plea^Ung. 

4.  The  name  of  a  county  shall  in  all  cases  be  stated  in  the  Jer.  .122, 
aargin  of  a  declaration,  and  shall  be  taken  to  be  the  venue  q '"g^^^* 
utended  by  the  plaintiff,  and  no  venue  shall  be  stated  in  the  4  wiii.  4) 
K>dy  of  the  decliuration,  or  in  any  subsequent  pleading  (c).        r.  8. 

F^vided,  that,  in  cases  where  local  description  is  now  re« 
[uired,  such  local  description  shall  be  g^ven. 

*  5.  In  all  actions  by  and  against  assignees  of  a  bankrupt 
>r  insolvent,  or  executors  or  administrators,  or  persons  autho- 


md  defendants  his  assignees ;  4,  a 
ike  plea,  stating  however  that  H. 
nortgagedto  B.,  and  continued  in 
;>ossession  as  tenant  to  R.,  and  that 
lefeudants  entered  as  assignees  of 
EI.,  who  had  become  bankrupt;  5, 
\  like  plea  to  the  latter,  only  stating 
that  H.  and  N.  to  defraud  creditors 
of  H.,  demised  to  the  plaintiff  {Fim 
V.  Grazebrwfk,  i  8c.  N.  R.  565 ;  1  D. 
N.  S.  489).  In  trespass  for  entering 
a  ship,  the  court  allowed  defendant 
to  plead  !~1,  not  guilty ;  2,  leave 
and  hcence ;  3,  that  he  entered  the 
vessel  to  prevent  a  breach  of  the 
peace;  4,  that  the  vessel  was  in 
danger  of  being  wrecked,  and  the 
defendant  went  on  board  to  save  it ; 
5,  that  a  third  party  had  a  lien  on 
the  vessel,  and  that  the  defendant,  as 
his  servant,  went  on  board  to  take 
possestion  of  her  {Johnstone  v. 
KnwoUs,  1  D.  N.  S.  30).  In  detinue 
^^londkvMt,  not  possessed,  and  a 
lien,  allowed,  BamwaU  v.  WUliamat 
8  Sc.  N.  R.  120;  on  the  principle 


that  it  was  dovhifvl  whether  the 
latter  was  not  necessary  to  raise  the 
defence.  In  an  action  for  infringing 
a  copyright,  defendant  allowed  to 
plead :— 1,  that  the  plaintiff  was  not 
proprietor  of  the  copyright  tX  the 
time  of  the  alleged  grievances ;  2, 
that  he  was  not  proprietor  at  the 
time  the  books  were  printed  {Ckap' 
wsU  V*  Purday,  1  D.  &  L.  458;  12 
Mee.  &  W.  303).  In  crim,  con,  de- 
fendant allowed  to  plead:—!,  not 
guilty ;  2,  that  pluntiff  had,  under 
deed  of  separation,  lived  apart  from, 
her  (Harvey  v.  Wateon,  8  Sc.  N.  R. 
879;  2D.&L.843). 

(a)  Except  in  the  addition  of  the 
last  words,  "on  the  merits,"  this 
clause  of  the  rule  is  in  the  same 
terms  as  sect.  222  of  the  Common 
Law  Procedure  Act  of  1852.  Vide 
cases  cited  in  note  thereto. 

(b)  Head  v.  BaMrey,  11  A.  &  E. 
906 :  Dewar  v.  Swahey,  16.  918. 

(c)  BoydeU  v.  Harhneis,  16  Law  J*. 
0.  P.  233. 
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rised  by  act  of  parliament  to  sue  or  be  saed  as  nomiiuil  parties 
the  character  in  which  the  plaintiff  or  defendant  is  stated  ob 
the  record  to  sae  or  be  saed  shall  not  in  any  case  be  conaidefed 
as  in  issue,  unless  specially  denied  (a). 
Jer.  126.  6.  In  aJl  actions  on  simple  contract,  except  as  hereinafte 

excepted,  the  plea  of  non  assumpHt,  or  a  plea  traversing  tbe 
contract  or  agreement  alleged  in  the  declaration,  shall  opoate 
only  as  a  denial  in  fact  of  the  express  contract,  pfronuse,  or 
agreement  alleged,  or  of  tbe  mattes  of  iaot  from  whidi  tbe 
contract,  promise,  or  agreement  alleged  may  be  implied  bj 
law  (4). 

BxewpU  gratia.  In  an  action  on  a  warranty,  sa^  |tei 
will  operate  as  a  denial  of  the  fact  of  the  sale  and  ws^ 
raniy  having  beeA  g^ven,  but  not  of  t^e  breach ;  aai 
in  an  action  on  a  p^oy  of  insurance,  of  the  subscrip- 
tion to  the  alleged  policy  by  the  defendant,  bat  not  of 
Jer.  127.  the  interiest,  of  the  eommencement  of  the  risk,  of  the 

loss,  or  of  the  alleged  compliance  with  warranties. 
In  actions  against  carriers  and  other  bailees  far  not  defi- 
yeiing  or  not  keeping  goods  safe,  or  not   returaiag 
them  on  request,  and  in  actions  against  agents  for  not 
accounting,  such  pleas  will  operate  as  a  denial  of  anj 
express  or  implied  contract  to  the  effisct  alleged  in  the 
declaration,  but  not  of  the  breach. 
To  causes  of  action  to  which  the  plea  of  ''never  was  io- 
debted"  is  applicable,  as  provided  in  Schedule  B.  (36) 
p  427.  of  the  Common  Law  Procedure  Act,  1852,   and  to 

those  of  a  like  nature,  the  plea  of  non  assumpsit  shall 
be  inadmissible,  and  the  plea  of  "never  was  indebted" 
will  operate  as  a  denial  of  those  matters  of  fact  finom 
which  the  liability  of  the  defendant  arises;  exempli 
gratia,  in  actions  for  goods  bargained  and  sold,  or  sold 
and  delivered  (o),  the  plea  will  operate  as  a  denial  of 
the  bargain  and  sale,  or  sale  and  delivery,  in  point  of 
fofit;  in  the  like  action  for  money  had  and  rec^ved  it 
will  operate  as  a  denial  both  of  the  receipt  of  monej 
and  the  existence  of  those  fkcts  which  make  such  receipt 
by  the  defendant  a  receipt  to  the  use  of  the  plainti£ 

(a)  Hemamann  v.  Barber,  2  N,  their  being  common  carriers  of  pas- 

0.  L.  Rep.  825 .  scoffers  to  and  from  the  places  named, 

(&)  In  an  action  against  a  steam-  without   reference  to  the  qnestion 

boat  company  for  refusing  to  receive  whether   the  custom  of  the  reafan 

the  plaintiff  as  a  pt^ssenger,  th^  de-  extended  to  a  carrying  beyond  seal 

claration  stating  that  the  defendants  (^ennett  v.  Peninswar  ana  Oriental 

were  common  carriers  of  passengers  i^team-bocU  Company,  6  C.  B.  776;  6 

from  Southampton  to  a  place  beyond  D.  &  L.  387). 

seas :  plea,  that  they  were  not  com*  (c)  Lamond  Y.  DamU,  9  Q.  B. 

n>on  carriers  as  alleged ;  held,  that  1030. 
this  plea  only  put  in  issue  the  fact  of 
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7.  In  all  actions  upon  bills  of  exchange  and  promissory  Jer.  128, 
notes,  the  plea  of  "non  assumpsit"  and  "never  indebted"  ®v5^;»,^*'^' 
shall  be  inadmissible.    In  such  actions,  therefore,  a  plea  in  de-  J  ^      ^ 
nial  must  traverse  some  matter  of  fact ;  exempli  ^/roHa,  the 
drawing,  or  making,  or  indorsing,  or  accepting,  or  presenting, 

or  notice  of  dishonoor  of  the  bill  or  note  (a). 

8.  In  every  species  of  actions  on  contract,  all  matters  in  con-  Jer.  129, 
fession  and  avoidance,  including  not  only  those  by  way  of  dis-  ^iSjj  ^'  '^' 
charge,  but  those  which  show  the  transaction  to  be  dther  void  ^^  3^    '  * 
or  voidable  in  point  of  law,  on  the  ground  of  fraud  or  other- 
wise, shall  be  spedally  pleaded;   exempli  gratia,  infancy, 
coverture,  release,  payment,  performance,  iUegaliiy  of  con- 
sideration, either  by  statute  or  common  law,  drawing,  in- 
dorsing, accepting,  &c.  bills  or  notes  by  way  of  accommodation, 

set-off,  mutual  credit,  unseaworthiness,  misrepresentation, 
concealment,  deviation,  and  various  other  defences,  must  be 
pleaded  {h). 

9.  In  actions  on  polides  of  assurance,  the  interest  of  the  jer.  130, 
assured  may  be  averred  thus : — "  That  jL,  B.,  C,  and  D.,  [or  R-  <>•.  H.  T. 
some  or  one  of  them,]  were  or  was  interested,"  &c.    And  it  J  ^^'  ^ 
may  also  be  averred,  **  that  the  insurance  was  made  for  the  use 

and  benefit,  and  on  the  account,  of  the  person  or  persons  so 
interested." 

10.  In  actions  on  specialties  and  covenants,  the  plea  of  non 
est  factum  shall  operate  as  a  denial  of  the  execution  of  the 
deed  in  point  of  fact  only,  and  all  other  defences  shall  be  spe- 
cially pleaded  including  matters  which  make  the  deed  abso- 
lutely void,  as  well  as  those  which  make  it  voidable. 

11.  The  plea  of  "  nil  debet "  shall  not  be  allowed  in  any 
action. 

12.  All  matters  in  confession  and  avoidance  shall  be  pleaded  Jer.  131. 
specially,  as  above  directed  in  actions  on  simple  contracts. 

18.  In  any  case  in  which  the  plaintiff  Qn  order  to  avoid  the  Jer.  156, 
expense  of  tiie  plea  of  payment  or  set-off)  shall  have  given  ?Y?'i  ^'  '^' 
credit  in  the  particulars  of  his  demand  for  any  sum  or  sums  of 
money  therein  admitted  to  have  been  paid  to  the  plaintiff,  or 

(a)  As  to  bills  and  notes  on  de-  cause  of  action  has  vested  must  be 

nial  of  the  making  or  accepting,  an  pleaded  specially,  as  where  money  or 

alteration  cannot  be  shown  (Crottp  v.  goods  have  been  once  wrongfully  de- 

ffodges,  4  M.  &  G.  561 ;  Mason,  v.  tained  or  dealt  witjh  before  the  de- 

Bradley,  1  D.  &  L.  380]  ;  nor  a  loss  fence  arose  (Alexdnder  v.  Strong, 

when  that  raises  a  deience  {Blackie  9  Mee.  &  W.  733).    So  where  there 

V.  Piddvnff,  6  C.    B.  196) ;  as  to  has  once  existed  a  parol  contract, 

effect  of  denial  of  indorsement,  see  its  merger  in  a  special^  must  be 

BeU  V.  Ingeslre,  15  Q.  B.  15 ;  see  as  to  pleaded  {Filmer  v.  BwrnUy,  2  M.  & 

what  is  admissible  under  denial  that  G.  529).    So  any  illegality  must  be 

party  is  holder,  PeTMi^  V.  TTo^^,  4  D.  pleaded  iWalmdey   Y.Mathews,  3 

&  L.  21 ;  16  Mee.  &  W.  672.  M.  &  G.  133 ;  Clutterbuck  v.  Coffin, 

(6)  Any  defence  arising  after  a  ib,  842). 
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wbkli  tbe  plainliiF  admits  the  defendant  is  entitled  to  Bet-<»IC 
it  shall  not  be  necessary  for  the  defendant  to  plead  the  pskj« 
ment  or  set-oiFof  such  som  or  soms  of  money. 

But  this  rde  is  not  to  f^ly  to  cases  where  the  plaintiff 
after  stating  the  amount  of  his  demand,  statea  that  he 
seeks  to  recover  a  certain  balance,  without  giving  credit 
for  any  partionlar  som  or  sums,  ot  to  cases  of  seAi-oS 
where  the  (daintiif  does  not  state  the  particalaxs  of  soch 
set-off. 
Jer,  157«  14.  Payment  shall  not  in  any  case  be  allowed  to  be  given 

in  evidence  in  reduction  of  damages  or  debt,  but   shall  be 
I^eaded  in  bar. 
Jer.  181,  15.  In  actions  for  detaining  goods,  the  plea  of  nam  detimet 

^wlW     ^'  ^^'^  operate  as  a  denial  of  the  detention  dT  the  goods  by  the 
4  Will.  4.      defendant,  but  not  of  the  plaintiff's  property  theroin  (a) ;  and 
no  other  defence  than  sndi  denial  shall  be  admissible  under 
that  plea  (6). 

16.  In  actions  for  torts,  the  ^ea  of  not  guilty  shall  operate 
as  a  denial  only  of  tlie  breach  g£  duty  or  wrongM  act  idleged 
to  have  been  committed  by  the  defendant,  and  not  of  the  fiMjts 
stated  in  the  inducement,  and  no  other  defence  ihan  sodi 
denial  shall  be  admissible  under  that  plea;  all  other  pleas  in 


(a)  Mg/rnan  v.  MarqwU,  2  N.  0. 
L.  Rep.  276 ;  Kemot  v.  Pittia,  i6. 
242. 

(6)  As  to  detinue  the  following 
are  the  latest  cases ;— In  detinue  for 
books  and  papers ;  pleas :  1,  non  de* 
tinet ;  2,  not  possessed ;  3,  lien  for 
work  as  an  accountant ;  4.  that  they 
were  delivered  to  the  defendant  bv 
others  jointly  possessed  thereof  with 
the  plfdntiff  for  work  to  be  done 
thereon  by  defendant  as  an  account- 
ant, to  do  which  he  detained  them ; 
5,  that  they  were  so  delivered  to  the 
defendant  by  others  jointly  possessed 
thereof  with  the  plaintiff,  and  that 
they  had  never  requested  the  plain- 
tiff to  redeliver  them,  but  that  he 
always  held  and  holds  with  their 
consent  and  licence.  The  evidence 
was  that  the  plaintiff  was  purser  of 
a  mine,  and  had  been  party  to  a  re- 
solution of  the  directors,  to  submit 
the  books,  &c.,  of  the  mine  to  the 
defendant,  an  accountant.  The 
plaintiff  had  demanded  the  redeli- 
very, but  it  did  not  appear  that  the 


demand  was  authorized  by  or  on 
behalf  of  the  company :  held,  that 
the  fifth  plea  was  proved,  and  was 
good  in  law.  Semft^e,  that  the  defence 
did  not  arise  under  any  of  the  other 
pleas  {lb.;  AUwood  Y.Smegt,  1 N.  G. 
L.  Bep.  788).  In  trover,  under  not 
possessed,  the  defendant  may  set  up 
the  title  of  a  third  party  to  the 
goods  (Leaker  v.  Loveday,  2  D.  N. 
§.  624 ;  b  Sc.  N.  B.  908).  But  the 
plea  of  not  guilty  only  puts  in  issue  the 
fact  of  the  conversion,  not  its  wrong- 
fulness (  WiUciiM(m  V.  WhaUev,  6  Se. 
N.  B.  631 ;  5  M.  &  G.  590).  tjnd« 
not  possessed,  the  defendant  cannot 
prove  lien,  nor  that  the  goods  were 
stolen  from  the  defendant  {WhiU 
V.  Spettigue,  13  Mee.  &  W.  603). 
Not  ffuilt^  admits  the  property  of 
the  plaintiff,  therefore  evidence  that 
the  goods  were  given  by  defendant 
to  the  plaintiff  on  a  condition,  for 
nonperformance  of  which  the  dcs 
fendant  retook  them,  is  not  admis- 
sible under  that  plea  (Jones  v.  Davies, 
20  Law  J.,  Ex.  433). 
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denial  shall  take  iwne  on  some  partdcnlar  matter  of  fSut  alleged 
in  the  declaration  (a). 

Exempli  graiia. — In  an  action  for  a  nnisance  to  the  oc«  Jer.  133. 
oupation  of  a  house  by  carrying  on  an  offendve  trade, 
the  plea  of  not  g^liy  will  operate  as  a  denial  only  that 
the  defendant  carried  on  the  alleged  trade  in  such  a 
way  as  to  be  a  nuisance  to  the  occupation  of  the  house, 
and  wiU  not  operate  as  a  denial  of  the  plaintiff's  occu- 
pation of  the  house. 

In  an  action  for  obstructing  a  right  of  way,  such  plea  will 
operate  as  a  denial  of  the  obstruction  only,  and  not  of 
the  plfuntiff's  right  of  way. 

In  an  action  for  slander  of  the  plaintiff  in  his  offices,  pro-  Jer.  133, 
fesmon,  or  trade,  the  plea  of  not  guilty  will  operate  in  ?^;, 
denial  of  speaking  the  words,  of  speaJung  them  mali-        *  '  * 
ciously,  and  in  the  defiunatory  sense  imputed,  and  with 
reference  to  the  plaintiff^s  office,  profession,  or  trade, 
but  it  will  not  operate  as  a  deni^  of  the  fact  of  the 
plaintiff  holding  the  office  or  being  of  the  profesuon  or 
trade  alleged  (6). 

In  fictions  for  an  escape,  it  will  operate  as  a  denial  ot 


(a)  In  an  action  for  negligence, 
under  not  guilty,  negligence  on  the 
part  of  the  plamtiff  can  be  shown 
as  a  defence  (Holden  r.  Liverpool  Gas 
Company,  8  0.  B.  1).  In  an  action 
against  a  carrier,  howeTer,  he  cannot 
under  the  general  issue  show  (cTen 
assuming  it  is  a  defence)  that  he  was 
misled  by  misrepresentations  of 
plaintiff  as  to  weight  or  Talue  of 
goods  (Webb  V.  Page,  1  D.  &  L.  531, 
6  So.  N.  R.  951).  In  an  action  for 
negligently  navigating  a  ship,  the 
general  issue  admits  that  the  defend- 
ant was  owner  of  the  vessel  (Duni- 
ford  T.  Trattlee,  1  D.  &  L.  554,  12 
Mee.  k  W.  529) ;  and  so  of  any  other 
material  and  traversable  fact  alleged 
in  the  declaration.  In  an  action  for 
seduction  the  general  issue  admits 
that  the  female  was  in  the  serrioe  of 
the  plaintiff  {Torren,*  t.  Oibbma,  5 
Q.  B.  297),  and  it  must  be  separately 
traversed  to  be  put  in  issue.  In  an 
action  for  keeping  a  ferocious  dog, 
the  general  issue  denies  the  ecient&r 
(Card  V.  Caae,  17  Law  J.,  C.  P.  124). 
In  an  action  for  maliciously  suine 
out  a  fiat  in  bankruptcy,  the  usuiu 
allegation  in  the  declaration  that  the 


fiat  has  been  annulled,  is  not  in  issue 
on  the  plea  of  not  guilty  (A  tkinson  r. 
Ralegh,  8  Q.  B.  79).  So  in  an  action 
for  malicious  prosecution  as  to  the 
determination  of  the  prosecution 
(Wren  v.  ffedo^,  17  Law  J.,  Q.  B. 
313).  In  an  action  alleging  that  de- 
fendant was  employed  to  make  a 
highway,  and  kept  thereon  iron 
gratings  "  then  lying  thereupon,"  in 
the  custody  and  care  of  d^endant, 
without  hghts  &c.,  whereby,  &c.,  it 
was  held  that  on  a  plea  of  not  guilty 
the  allegation  that  the  gratings  were 
in  his  custody  and  care  was  not  ad- 
mitted because  not  matter  of  induce- 
ment and  not  material  (Oreenv.  Hill, 
6  D.  &  L.  664  ;  3  Ex.  801).  In  an 
action  by  reversion  for  continuing  an 
incumbrance  erected  by  another; 
pleas— Ist,  not  guilty ;  2nd,  that  the 
th^rd  party  did  not  erect  an  incum- 
brance, the  first  only  puts  in  issue 
the  defendant's  continuing  the  in- 
cumbrance iOrenfeU  v.  EdgeoM,  7 
Q.B.661). 

(6)  In  an  action  for  deceitful 
representation  of  the  value  of  a  busi- 
ness, the  plea  of  not  guilty  does  not 
put   in   issue  the  representation  if 
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the  neglect  or  default  of  the  sheriff  or  his  offioen,  bet 
not  of  the  debt,  judgment,  or  prelimiiiaiy  prooeediiigi. 
In  actions  against  a  carrier,  the  plea  of  not  gmttj  inH 
operate  as  a  demal  of  the  loss  or  damage^  but  not  ot 
the  receipt  of  the  goods  by  the  defendant  as  a  canier 
for  hire,  or  of  the  purpose  for  which  they  were  r^ 
ceived. 
17.  All  matters  in  confession  and  avoidance  ^ball  be  pleaded 
specially,  as  in  actions  on  contract  (a), 
Jer,  134.  18.  In  actions  for  trespass  to  land,  the  close  or  piaos  in 

which,  &c.  must  be  designated  in  the  declaration  b j  name  or 
abuttals  or  other  description,  in  failure  whereof  the  plaiatif 
may  be  ordered  to  amend,  with  costs,  or  give  sach  particulsn 
as  the  eouit  or  a  judge  may  think  reasonable  (6). 


alleged  separately  in  the  inducement 
{Paui  V.  Mtmmery,  2  D.  &  L.  682; 
1  0.  B.  316).  In  actions  for  libel 
where  the  special  damage  is  essential, 
it  is  in  issue  under  not  guilty  (  Welhj/ 
V.  £Uton,  18  Law  J.,  C.  P.  328 ).  In 
an  action  for  libel  the  declaration 
alleging  that  the  plaintiff  was  a  mem- 
ber of  the  College  of  Surgeons,  and 
that  it  had  power  to  expel  persons 
guilty  of  unprofessional  conduct,  and 
charging  that  the  libel  was  published 
of  the  plaintiff  as  such  surgeon,  and 
of  the  colles^e  and  its  said  power^ 
plea,  traTersmg  the  allegation,  that 
the  plaintiff  was  a  member  of  the 
college  having  such  power  to  expel ; 
held,  that  this  put  in  issue  the  power 
of  the  college  to  expel  {WaJdey  y. 
ffeaUy,  18  Law  J.,  Ex.  426). 

(a)  In  an  action  for  negliirent 
driviog,  declaration  alleged  that 
defendants  were  possessed  of  a  cart 
and  horse  which  was  being  driven  by 
their  servant,  without  stating  that  it 
was  at  the  time  of  the  grievance 
complained  of:  held,  that  it  was  an 
immaterial  allegation,  not  traversa- 
ble. The  declaration  also  alleged 
that  while  the  plaintiff  was  crossing 
a  certain  street,  the  defendants  by 
their  servants  negligently  drove  and 
injured  the  plaintiff.  Held  that  the 
defendants  might,  under  not  guilty, 
show  that  the  driver  was  not  at  the 
time  acting  as  their  servant.  Qiuere, 
whether  ifit  had  been  held  otherwise 
the  judge  had  power  to  allow  a  plea 


to  be  added  to  raise  the  questioB 
{MitcheU  v.  Cresweller,  22  Law  J.,  C. 
P.  100).  In  trespass  to  the  persoa, 
no  matter  which  goes  to  excuse  the 
act  of  the  defendant  can  be  ^ven  is 
evidence  in  bar  of  the  action  under 
not  guilty,  as  that  the  plaintiff  slipped 
off  the  pavement  just  before  the 
defendant's  cart  and  horse  ;  the  gist 
of  the  action  being  the  act  itself,  not 
the  negligence ;  and  the  facts  most 
therefore  have  been  pleaded  speciallj 
{HaU  V.  FearnUy,  3  Q.  B.  918 ;  12 
Law  J.,  Q.  B.  22).  The  case  is 
equally  applicable  now,  for  if  tie 
declaration  did  not  charge  wUfyi 
violence,  it  would  be  in  substance 
the  same  thing.    See  sect.  74. 

(6)    In  trespass   for    entering  a 
house,  the  defendant  may    prove, 
under  the  general  issue,  that  he  had 
entered  by  virtue  of  a  warrant  for 
distress  for  rent,  and  was  turned  oat 
of  possession,   whereupon  he   com- 
mitted   the   trespass   (BtigleUm  v. 
GuUeridge,  11  Mee.  &  W.  465 ;  2  D. 
N.  S.  1053).    It  has  been  setUed  is 
a  court  of  error   that  under  not 
possessed,  the  defendant  may  show 
a  lawful    riffht  to  the   possession, 
either   in   hmiself,  or   some  other 
person  under   whose   authority   he 
claims  to  have  acted ;  distentienkbut, 
Coleman    J.,   and     Wightman,   J. 
(Jonea  v.   Chapman,   2   Ex.  803). 
The  decision  turned  on  the  terms  of 
the  new  rules  as  to  pleading,  and, 
whether  right  or  wrong,  is  clearly 
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^'  19.  In  actions  for  trespass  to  land,  the  plea  of  not  gwlty 
;^£gihall  operate  as  a  denial  that  the  defendant  committed  the 
J  Grespass  alleged  in  the  place  mentioned,  but  not  as  a  denifd  of 
fgthe  plaintiffs  possession,  or  right  of  possession  of  that  place, 
^hich,  if  intended  to  be  denied,  must  be  traversed  spedally. 
^  20.  In  actions  for  taking,  dama^ng,  or  converting  the 
plaintifiTs  goods,  the  plea  of  not  guilty  shall  operate  as  a  denial 
^|0f  the  defendant  having  committed  the  wrong  alleged,  by 
taking,  damaging,  or  converting  the  goods  mentioned,  but  not 
^  of  the  plaintiff's  property  therein. 

^     *  21.  In  every  case  in  which  a  defendant  shall  plead  the 
general  issue,  intending  to  give  the  special  matter  in  evidence, 
^  by  virtue  of  an  act  of  parliament,  he  shall  insert  in  the  margin 
,  of  the  plea  the  words,  "  By  statute,"  together  with  the  year 
or  years  of  the  reign  in  which  the  act  or  acts  of  parliament 
"  upon  which  he  reUes  for  that  purpose  were  passed,  and  also 
'■^  the  chapter  and  section  of  each  of  such  acts,  and  shall  spedfy 
'  whether^such  acts  are  public  or  otherwise,  otherwise  such  plea 
IJ  shall  be  taken  not  to  have  been  pleaded  by  virtue  of  any  act  of 
^  parliament;  and  such  memorandum  shall  be  inserted  in  the 
I  mar^n  of  the  issue,  and  of  the  nisi  prius  record. 
j      *  22.  A  plea  containing  a  defence  arising  after  the  com- 
f  mencement  of  the  action  may  be  pleaded  together  with  pleas 
of  defences  aridng  before  the  commencement  of  the  action, 
provided  that  the  plaintiff  may  confess  such  plea,  and  there- 
upon shall  be  entitled  to  the  costs  of  the  catise  up  to  the  time 
of  the  pleading  of  such  first-mentioned  plea. 

*  23.  When  a  plea  is  pleaded  with  an  allegation  that  the 
matter  of  defence  arose  after  the  last  pleading,  the  plaintiff 
shall  be  at  liberty  to  confess  such  plea,  and  shall  be  entitled  to 
the  costs  of  the  cause  up  to  the  time  of  pleading  such  plea ; 
provided  that  this  and  the  preceding  rule  shall  not  apply  to 
the  case  of  such  plea  pleaded  by  one  or  more  only  out  of  several 
defendants. 

*  24.  Courts  of  error  may  award  a  repleader,  or  direct  a  is  &  16  Vict, 
trial  de  novo,  c*  ^®  s.  167, 

*  25.  The  costs  of  proceecUng  in  error  shall  be  taxed  and  ^'  ^®* 
allowed  as  costs  in  the  cause,  and  no  double  costs  in  error  shall 

be  allowed  to  either  party. 

*  26.  On  error  from  one  of  the  superior  courts  such  court 
shall  have  power  to  allow  interest  for  such  time  as  execution 
has  been  delayed  by  the  proceedings  in  error,  for  the  delaying 
thereof:  and  the  master,  on  taxing  the  costs,  may  compute 


contrary  to  the  old  law,  which  knew  plea  of  lib,  ten.    See  Byan  v.  Clarke, 

nothing  of  such  a  plea,  and  permitted  19  Law  J.,  Q.  B.  262,  for  the  true 

defendant  to  raise  the  question  of  principles    of  pleading  as  to  that 

title  only  by  a  special  plea,  or  by  the  plea. 
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snch  interest  without  any  role  of  ooort  or  order  of  a  judge  f* 
that  porpoee. 

*  27.  In  no  case  shall  error  be  brought  for  any  ent^  in  t 
judgment  with  respect  to  costs,  bat  the  error  Qf  any)  in  thift 
respect  may  be  amended  by  the  ooort  in  which  snch  judgment 
may  have  been  given,  on  the  application  of  either  party. 

*  28.  A  person  admitted  to  sue  mfomUipauperU  uuH  not 
in  any  case  be  entitled  to  costs  from  the  opposite  party,  nnkas 
by  order  of  the  court  or  a  judge. 

*  29.  If  a  plaintiff  in  ejectment  be  nonsuited  at  the  trial, 
the  defendant  shall  be  entitled  to  Judgment  for  his  costs  of 
suit. 

*  30.  If  the  plaintiff  in  ejectment  appear  at  the  trial,  and 
the  defendant  does  not  appear,  the  plaintiff  shall  be  entitled 
to  a  verdict  without  produdng  any  evidence,  and  shall  have 
judgmoit  for  his  costs  of  suit,  as  in  other  cases. 

Jer.  116,  81.  No  entry  or  continuances,  by  way  of  imparlance,  eurk 

H.  T.  adviscm  vuU,  viceeomes  non  nUsU  breve,  or  otherwise,  shall 

4  Will.  4,  '^  made  upon  any  record  or  roll  whatever,  or  in  the  pleadings. 

Jer*.  116  ^^*  All  judgments,  whether  interlocutory  or  final,  shall  be 

U.  T.    '  entered  of  record  of  the  day  of  the  month  and  year,  whether 

4  Will.  4,  in  term  or  vacation,  when  signed,  and  shall  not  have  rdatioo 

and  recent  *®  "^^  other  day :  Provided  that  it  shall  be  competent  for  the 

rule  66.  court  or  a  judge  to  order  a  judgment  to  be  entered  nunc  pro 
tunc. 
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EULES  OF  PBACTICE.  WITH  FORMS  OF  PEO- 
CEEDINGS,  UNDEE  ACT  OF  1852. 


HILARY  TERM,  1853. 

Whbebas  the  practice  of  the  courts  of  Queen's  Bench,  Common 
Pleas,  and  Exchequer,  in  dvil  actions,  in  respect  of  which  the 
said  courts  possess  a  common  jurisdiction,  has  heen  to  a  great  ex- 
tent supers^led  or  altered  by  the  Common  Law  Procedure  Act, 
1852,  and  it  b  expedient  that  the  written  rules  of  practice  of  the 
said  courts  should  he  consolidated  and  rendered  uniform;  it  is 
ordered,  that  all  existing  rules  of  practice  (a)  in  any  of  the  said 
courts  in  regard  to  such  dvil  actions,  save  and  except  as  reg^ards 
any  step  or  proceeding  heretofore  taken,  shall  be  and  the  same  are 
hereby  anniUled,  and  that  the  practice  to  be  observed  in  the  said 
courts  with  respect  to  the  matters  hereafter  mentioned  shall  be  as 
follows ;  that  is  to  say  (b), 

WBIT  OF  BITHMONS. 

*  1.  When  a  writ  of  summons  is  indorsed  in  the  spedal  form 
mentioned  in  sect.  27  of  the  Common  Law  Procedure  Act,  1852, 
the  following  are  the  amounts  which  may  be  indorsed  by  the  plain- 
tiff's attorney  or  agent  upon  the  writ  for  costs ;  and  to  include 
mileage: 

In  Actions  above  £20. 


£   s. 
In  town  causes  3    8 

Q  /  In  country  or  agency 
including  mileage) 

In  Actions  under  £20. 

cases" 

£ 

4 

0 

0 

In  town  causes  2  14 

Q  r  In  country  or  agency 
' ,   (induding  mileage) 

cases' 

3 

2 

0 

la)  ThsA  is  written  rules ;  the  Beg.  Gen.,  Trin.  T.,  1  Will.  4, 
1881;  Mich.  T.,  3  Will.  4;  H.  T.,  4  Will.  4  ;  T.  T.,  1  Vict.; 
ttnwritten  notes  of  practice  remain  in  full  force,  save  so  far  as  in- 
consistent with  these  new  rules  {Begg  v.  Forbes,  2  N.  C.  L.  Bep. 
856;  18C.B.614). 

(6)  The  rules  without  any  mark  before  them  are  old  rules 
renewed.  Tbe  rules  with  an  asterisk  *  before  them  are  entirely 
new.  Those  with  a  da^er  i*  before  them  art  old  rules  renewed, 
with  alterations  or  additions. 
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Where  the  plaintiff's  attorney,  at  the  time  of  issuing  the  writ, 
claims  more  than  the  sums  fixed  as  above,  the  indorsement  cm  the 
writ  of  summons  in  respect  of  costs  sha^  be  as  follows :  **  Sodi 
sum  as  shall  be  allowed  on  taxation  for  costs."  And  in  case  the 
plamtiff  shall  be  found  not  entitled  to  more  costs  than  snch  fixed 
sums,  or  if  more  than  one-sixth  shall  be  disallowed,  the  plaintiff's 
attorney  shall  pay  the  costs  of  taxation.  So  if  the  attcHmcj  has 
indorsed  on  the  writ  one  of  the  fixed  sums  for  the  costs  ai  judg- 
ment, and  claims  more  costs  on  signing  judgment,  and  on  taxa- 
tion shall  be  found  not  entitled  to  more  than  such  sum,  or  if  mate 
than  one-sixth  be  taken  off  on  taxation,  the  plaintiff's  attomej 
shall  in  like  manner  pay  the  costs  of  taxation. 

APFEABANOE. 

t  2.  If  two  or  nfore  defendants  in  the  same  action  shall  app<*ar 
by  the  same  attorney  and  at  the  same  time,  the  names  of  all  tlie 
defendants  so  appearing  shall  be  inserted  in  one  appearance. 

ATTOENBT  AND    GTTAEDIAIT. 

t  3.  An  attorney  not  entering  an  appearSi^ce  in  pursuance  of 
his  undertaking  shall  bc'liable  to  an  attachment. 

4.  No  attorney  shall  be  changed  without  the  order  of  a  judge. 

5.  A  special  admission  of  prochien  amy,  or  guardian,  to  prose- 
cute or  defend  for  an  infant,  shall  not  be  deemed  an  authority  to 
prosecute  or  defend  in  any  but  the  particular  action  or  actions 
specified. 

JOINDSB  OF  PASTIES. 

•  6.  Whenever  a  plaintiff  shall  amend  the  writ  after  notice  by 
the  defendant,  or  a  plea  in  abatement  of  a  nonjoinder  by  virtue  ot 
the  Common  Law  Procedure  Act,  1852,  sect  36,  he  shall  file  a 
consent  in  writing  of  the  party  or  parties  whose  name  or  names  are 
to  be  added,  together  with  an  affidavit  of  the  handwriting,  and 
give  notice  thereof  to  the  defendant,  unless  the  filing  of  such  con- 
sent be  dispensed  with  by  order  of  the  court  or  a  judge. 

PLEADINGS. 

*  7.  No  side  bar  rule  for  time  to  declare  shall  be  granted. 

t  8.  The  defendant  shall  not  be  at  liberty  to  waive  his  plea,  or 
enter  a  relictd  verificaiiovie  after  a  demurrer,  without  leave  of 
the  court  or  a  judge,  unless  by  consent  of  the  plaintiff  or  his  at* 
tomey. 

9.  In  case  the  time  for  pleading  to  any  declaration  or  for  an- 
swering any  pleadings,  shall  not  Imve  expired  before  the  10th  day 
of  August  in  any  year,  the  party  called  upon  to  plead,  reply,  ^, 
shall  have  the  same  number  of  days  for  that  purpose  after  the  24th 
day  of  October  as  if  the  declaration  or  preceding  pleading  had 
been  delivered  or  filed  on  the  24th  of  October. 
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f  10.  Where  a  defendant  shall  plead  a  plea  of  judgment  reoo- 
vered»  he  shall  in  the  margin  of  sach  plea  state  the  date  of  such  judg« 
ment,  and  if  suoh  judgment  shall  be  in  a  court  of  record,  the 
number  of  the  roll  on  which  such  proceedings  are  entered,  if  any ; 
and,  in  defiuilt  of  his  so  doing,  the  plainiiff  shall  be  at  liberty  to 

X  judgment  as  for  want  of  a  plea ;  and  in  case  the  same  be 
y  stated  by  the  defendant,  the  plsdntiff,  on  producing  a  certi« 
ficate  from  the  proper  officer  or  person  having  the  custody  of  the 
records  or  proceedings  of  the  court  where  such  judgment  is  alleged 
to  have  been  recovered,  that  there  is  no  such  record  or  entry  of  a 
judgment  as  therein  stated,  shall  be  at  liberty  to  rign  judgment  as 
for  want  of  a  plea. 

PATMBirr  OP   MONEY  INTO  COrHT. 

*  11.  No  affidavit  shall  be  necessary  to  verify  the  plaintiff's 
rignature  to  the  written  authoritv  to  his  attorney  to  take  money 
out  of  court,  unless  specially  required  by  the  master. 

*  12.  When  money  is  paid  into  comt  in  respect  of  any  parti- 
cular sum  or  cause  of  action  in  the  declaration,  and  the  plaintiff 
accepts  the  same  in  satisfaction,  the  pl^tiff,  when  the  costs  of  the 
cause  are  taxed,  shall  be  entitled  to  the  costs  of  the  cause  in  res- 
pect of  that  part  of  his  daim  so  satisfied,  up  to  the  time  the  money 
is  so  paid  in  and  taken  out,  whatever  may  be  the  result  of  any 
issue  or  issues  in  respect  of  other  causes  of  action;  and  if  the  de- 
fendant succeeds  in  defeating  the  residue  of  the  dum,  he  will  be 
entitled  to  the  costs  of  the  cause  in  respect  of  such  defence,  com- 
mencing at  "Instructions  for  plea,"  but  not  before. 

13.  Where  money  is  pwd  into  court  in  several  actions  which  are 
consolidated,  and  the  plaintiff,  without  taxing  costs,  proceeds  to 
trial  on  one  and  iails,  he  shall  be  entitled  to  costs  on  the  others  up 
to  the  time  of  paying  money  into  court. 

DEMUBBEB.  v 

1 14.  The  party  demurring  may  give  a  notice  to  the  opposite 
party  to  join  in  demurrer  in  four  days,  which  notice  may  be  de- 
livered separately  or  indorsed  on  the  demurrer,  otherwise  judg- 
ment. 

1 16.  No  motion  or  rule  for  a  concilium  shall  be  required ;  but 
demurrers  as  well  as  all  special  cases,  special  verdicts,  and  appeals 
from  county  courts,  shall  be  set  down  for  arg^ument  in  the  special 
paper  at  the  request  of  either  party,  four  dear  days  before  the  day 
on  which  the  same  are  to  be  argued,  and  notice  thereof  shall  be 
given  forthmth  by  such  party  to  the  opposite  party. 

1 16.  Four  clear  days  before  the  day  appointed  for  argument 
the  plfdntiff  shall  deliver  copies  of  the  demurrer  book,  special  case, 
spedal  verdict,  or  appeal  cases,  with  the  points  intended  to  be  in- 
sisted on,  to  the  Lord  Chief  Justice  of  the  Queen's  Bench  or  Com- 
mon Pleas,  or  Lord  Chief  Baron,  as  the  case  may  be,  and  the 
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senior  poiane  jadge  of  the  court  in  which  the  action  is  broogbt ; 
and  the  defendant  shall  deliyer  copies  to  the  other  two  judges  of 
the  coort  next  in  seniority ;  and  in  defiuilt  thereof  by  either  party, 
the  other  party  may  on  the  day  following  deliyer  such  copies  as 
ooght  to  hare  been  so  deliyered  by  the  pi^  making  default ;  and 
the  party  making  de&ult  shall  not  be  heard  nntU  he  shall  haye 
paid  for  such  cojues,  or  deposited  with  the  master  a  soffident  soni 
to  pay  for  snch  copies.  If  the  statement  of  tl^  points  haye  not 
be^  exchanged  between  the  parties,  each  party  shall,  in  addition 
to  the  two  copies  left  by  him,  deliyer  also  his  statement  €i  tiis 
pcmits  to  the  other  two  judges,  dther  by  marking  the  same  in  the 
margin  of  the  books  deliyered,  or  on  separate  papers. 

17.  When  there  shall  be  a  demurrer  to  part  only  of  the  dedara- 
iion  or  other  subsequent  pleadings,  those  parts  only  of  the  dedar- 
alions  and  pleadings  to  wUdi  such  demurrer  relates  shall  be  copied 
into  the  demurrer  books ;  and  if  any  other  parts  shall  be  cc^ied, 
the  master  shall  not  allow  the  costs  thereof  on  taxation,  either  as 
between  party  and  party,  or  as  between  attorney  and  dient. 

YENTTS,  CHANGE  OF. 

*  18.  No  yenue  shall  be  changed  without  a  special  order  of  ^kns 
court  or  a  judge,  unless  by  consent  of  the  parties  (a). 

PASnCULABS  OF  DBICAIO)  OB  BBT-OFF. 

1 19.  With  eyery  dedaration  (unless  the  writ  has  been  spe* 
dally  indorsed  under  the  proyiaions  contained  in  the  25th  sectum 
of  the  Common  Law  Procedure  Act,  1852),  deliyered  or  filed,  con- 
taining causes  of  action  such  as  those  set  forth  in  schedule  B.  <^' 
that  act,  and  numbered  from  1  to  14  inclnsiye,  or  of  a  like  nature, 
the  plabitiff  shall  deliyer  or  file  full  particulars  of  his  demand 
under  such  dfdm,  where  sudi  particulars  can  be  comprised  within 
three  folios ;  and  where  the  same  cannot  be  comprised  within  three 
folios,  he  shall  deliyer  or  file  such  a  statement  of  the  nature  of  his 
daim,  and  the  amount  of  the  sum  or  balance  which  he  daims  to  be 
due,  as  may  be  comprised  within  that  number  of  foHos;  and  wiik 
every  plea  of  set-off  containing  claims  of  a  similar  nature  as  those 
in  respect  cf  which  a  plaintiff^  is  required  to  deliver  or  file  parti- 
culars,  the  defendant  shall  in  like  manner  deliver  particulars  of 
his  set-off.  And  to  secure  the  deliyery  or  filing  of  particulars  in  dl 
such  cases,  it  is  ordered,  that  if  any  such  dedaration  shall  be  de* 
liyered  or  filed,  or  any  plea  of  set-off  deliyered,  witiiout  such  par- 
ticulars ot  such  statement  as  aforcisaid,  and  a  judge  shall  after- 

(a)  De  Rothschild  y.  ShUsUm,  22  Law  J.,  Ex.  279  ;  1  N.  C.  L. 
Rep.  658 ;  Skipp  y.  Ramsden,  22  Law  J.,  C.  P.186 ;  1  N.  C.  L.  Rep, 
234 ;  Begg  y.  Forbes,  13  C.  B.  614 ;  2  N.  C.  L.  Rep.  858.  Venue 
may  be  charged  before  issue,  but  the  order  must  be  on  special 
applieoHon,  although  it  need  not  necessarily  be  on  special  grounded 
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wards  <»der  a  deliTery  of  particiilars,  the  plaintiff  or  defendant,  as 
the  case  may  he,  shall  not  he  allowed  any  costs  in  respect  of  any 
summons  for  the  purpose  of  ohtaining  such  order,  or  of  the  parti- 
culars he  may  afterwards  deliver ;  and  a  coipj  of  the  particulars  of 
the  demand,  and  set-o£^  shall  he  annexed  hy  the  plaintiff's  at- 
tomey  to  every  record  at  the  time  it  is  entered  with  the  proper 
ofBcer.  * 

20.  A  summons  &r  particulars,  and  order  thereon,  may  he  oh- 
tained  hy  a  defendant  hefore  appearance,  and  may  he  made,  if  the 
judge  think  fit,  without  the  production  of  any  affidavit. 

t  21.  A  defendant  shall  he  allowed  the  same  time  for  pleading 
after  the  delivery  of  particulars  under  a  judge's  order  which  he 
had  at  the  return  of  the  summons,  unless  otherwise  j^vided  for 
in  such  order* 

SBOITEITT  EOB  COSTS, 

22.  An  application  to  compel  the  plaintiff  to  give  securiiy  for 
costs  must,  in  ordinary  cases,  he  made  hefore  issue  joined. 


DISCONTHniANCE. 

23.  To  entitle  a  plaintiff  to  discontinue  after  plea  pleaded,  it 
shall  not  he  necessary  to  obtain  the  defendant's  consent,  hut  the 
rule  shall  contain  an  undertaking  on  the  part  of  the  plaintiff  to 
pay  the  costs,  and  a  consent  that  if  they  are  not  paid  within  four 
days  after  taxation  defendant  shall  he  at  liberty  to  sign  judgment 
of  non  pros, 

STAXINa  PEOCEEDINGS, 

24.  In  any  action  against  an  acceptor  of  a  bill  of  exchange,  or 
the  maker  of  a  promissory  note,  the  defendant  shall  be  at  liberty 
to  stay  proceedings  on  payment  of  the  debt  and  costs  in  that  ac- 
tion only. 

COGNOVIT,  WABBANT  OP  ATTOEITEY,  JUDGE'S  OBDEB 
POE  JUDGMENT. 

25.  No  judgment  shall  be  ngned  upon  any  cognovit  or  any  war- 
rant of  attorney  without  such  cognovit  or  warrant  being  deUvered 
to  and  filed  by  the  master,  who  is  hereby  ordered  to  file  the  same 
in  the  order  in  which  it  is  received. 

t  26.  Leave  to  enter  up  judgment  on  a  warrant  of  attorney 
above  one  and  under  ten  years  old,  is  to  be  obtained  by  order  of 
a  judge  made  exparte,  and  if  ten  years  old  or  more,  upon  a  sum- 
mons to  show  cause. 

27.  Every  attorney  or  other  person  who  shall  prepare  any  war- 
rant of  attorney  to  confess  judgment  which  is  to  be  subject  to  any 
defeasance  shall  cause  such  defeasance  to  be  written  on  the  same 
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paper  or  parchment  on  which  the  warrant  is  written,  or  caoae  a 
memorandmn  in  writing  to  be  made  on  such  warrant,  ocmtaimng 
the  snhstanoe  and  effect  of  such  defeasance, 

*  28.  The  costs  qfJUinff  a  judged  s  order  for  judgment  against 
a  trader  defendant  nnder  the  Bimkrapt  Act,  skaU  not  be  aliowed 
wUeu  tpeeiaUy  ordered  hg  the  judge. 

BYIDEKCE;  ADIOSSIOK  AlTD  IKSPECTIOK  07  DOGT71CEKTS ;  SUB- 
P(BNA  TO  PBODUCS  SECOBD8;  DEPOSITIOirS  ON  JNTSRBOQA* 
TOBISS. 

1 29.  The  form  of  notice  to  admit  documents  referred  to  in  the 
Common  Law  Procedm«  Act,  1852,  section  117,  may  be  as 
follows : — 

IntheQ.B.1 

C.  P.  IXJJ.v.  CD. 
or  Exchequer.  J 

Take  notice,  that  the-j  j)efen^[j^n^;  |  '^  tins  cause  pro- 
poses to  adduce  in  evidence  the  several  documents  hereunder  spe- 
cified, and  that  the  same  may  be  inspected  by  the  []^^^?***  | 

his  attorney  or  agent,  at ,  on ,  between  the  hours  of ; 

and  the  i  -pis^tiS  \  ^  ^^^^^J  required,  within  forty-eight  hours 
from  the  last-mentioned  hour,  to  admit  that  sudi  of  the  said  docu- 
ments as  are  specified  to  be  originals  were  respectively  written, 
signed,  or  executed,  as  they  purport  respectively  to  have  been; 
that  such  as  are  specified  as  copies  are  true  coj^es;  and  such  docu- 
ments as  are  stated  to  have  been  served,  sent,  or  delivered  were 
so  served,  sent,  or  delivered  respectively ;  saving  all  just  exceptions 
to  the  admisdbility  of  all  such  documents  as  evidence  in  this 
cause.    Dated,  &c. 

O;  J5C,  Attorney 

fPhiintiff 


c-"^*"KE^t} 


To  S,  F,,  Attorney 

Here  describe  the  documents,  the  manner  of  doing  which  mc^  be 
as  follows: — 
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ORIGINALS. 


Description  of  the  Docmnents. 


Date. 


Deed  of  Covenant  between  A,  B,  and  C  D.  1 
Istpartj  and  J&.  JP.  2nd  part        .        .J 

Indenture  of  Lease  from  A.  B.  to  C,  D.    . 

Indenture  of  Release  between  A,  B,,  C,  D,,  I 
1st  part,  &c.         .        .        f        ,        •  J 

Letter,  Defendant  to  Flaintiff  . 

Policy  of  Insurance  on  Ooods  by  ship  Isa- 1 
beila  on  voyage  from  Oporto  to  London  j 

Memorandum  of  Agreement  between  CD,,  \ 
captain  of  the  said  ship,  and  S.  F, 

Bill  of  Exchange  for  1002.  at  Three  months, 
drawn  by  A,  B.  on  and  accepted 
C,  2>.,  endorsed  by  B.  F.  and  G.  H, 


ths;-! 

byj 


Ist  January,  1848. 
1st  February,  1848. 
2nd  February,  1848. 
1st  March,  1848. 
3rd  December,  1847. 

1st  January,  1848. 
1st  May,  1849. 


COPIES. 


Description  of  Docoments. 


Dates. 


Original  or  Dupli- 
cate, served,  sent,  or 

delivered,  when, 
how,  and  by  whom. 


Register  of  Baplasm  of! 
A,  B,  in  the  parish  > 
ofX        .        .        .J 

Letter— Plwntiff  to  De- 1 
fendant     .        •        .J 


Notice  to  produce  papers 


Record  of  a  judgment  of 
the  Court  of  Queen's 
Bench  in  an  action, 
J.8.Y.J.N.    . 

Letters-patent  of  King' 
Charles  II.  in  theRoUs 
Chapel 


1st  January^  1808 
l8tFebruary,1848 

1st  March,  1848 

Trin.Tenn,10Vict. 
Ist  January,  1680 


'Sent  by  General 
Post,  2nd  Feb. 

L  1848. 
Served  2nd  Mar. 
1848,  on  de- 
fendant's at- 
torney, by  J?. 
J:,of . 


Digitized  by 


Google 


526  BULES  OF  PRACTICE  UNDER 

*  80.  In  all  cases  of  trials,  writs  of  inqtiiry,  or  inqnisitions  of 
any  kind,  either  party  may  call  on  the  other  party,  Vy  notice,  to 
admit  documents  in  the  manner  provided  by  and  subject  to  the 
provisions  of  the  Common  Law  Procedure  Act,  1852 ;  and  in  case 
of  the  refosal  or  neglect  to  ndnut  after  sudi  notice  giyen,  tbe  costs 
of  proving  the  document  shall  be  pud  by  the  party  so  neglectiiig 
or  refusing,  whatever  the  result  of  the  cause  may  be,  unless  at 
the  trial  or  inquisition  the  judge  or  presiding  officer  sfai^  cer- 
tify that  the  refusal  to  admit  was  reasonable,  and  no  costs  of  ptrov- 
ing  any  document  shall  be  allowed  unless  such  notice  be  given, 
except  in  cases  where  the  omission  to  give  the  notice  is,  in  the 
opinion  of  the  master,  a  saving  of  expense. 

31.  An  order  upon  the  lord  of  a  manor,  to  allow  tbe  usual 
limited  inspection  of  the  court  rolls,  on  the  application  of  a  copyhold 
tenant,  may  be  absolute  in  the  first  instance,  upon  an  affidavit  that 
the  copyhold  t^iant  has  applied  for  and  been  refused  inspection. 

32.  "No  subpoena  for  the  production  of  an  original  record  shall 
be  issued  unless  a  rule  of  court  or  the  order  of  a  judge  shall  be 
produced  to  the  officer  issuing  the  same,  and  filed  with  him,  and 
unless  the  writ  shall  be  made  conformable  to  the  description  of 
the  document  mentioned  in  such  rule  or  order. 

*  33.  An  depositions  of  witnesses  taken  under  the  order  of  a 
judge,  rule  of  court,  or  writ  of  commission,  shall  be  returned  to  and 
filed  in  the  office  of  the  masters  of  the  court  in  which  the  action 
or  proceeding  is  pending. 

TRIAL:  TElAIi  BY   PEOTISO,  INQUIET,  NOTICE  OP  TEIAI.,   &C. 

f  34.  Notice  of  trial  or  inquiry,  and  of  continuance  of  trial  or 
inquiry,  shall  be  given  in  town;  but  countermand  of  notice  of 
trial  or  inquiry  may  be  given  dther  in  town  or  country,  nnlen 
otherwise  ordered  hj  the  court  or  a  judge. 

t  35.  The  expression  "  Short  notice  of  trial,'*  or  «•  Short  notice 
of  inquiry,"  shall  in  all  cases  be  taken  to  mean  four  days. 

f  36.  Kotioe  of  trial  or  inquiry  may  be  continued  to  any  sitting 
in  oe  after  term,  on  giving  a  notice  of  continuance  four  days  be- 
fore the  Ume  mentioned  in  the  notice  of  trial'  or  inquiry,  unless 
short  notice  of  trial  or  inquiry  has  been  given,  in  which  cases  two 
days'  previous  notice  shall  be  sufficient,  unless  otherwise  ordered 
by  the  court,  or  a  judge,  or  by  consent. 

t  37.  Countermand  of  notice  of  inquiry  shall  be  given  four  days 
before  the  day  of  inquiry  mentioned  in  the  notice,  unless  sh<nt 
notice  of  inquiry  has  been  given,  and  th^i  two  days  before  sudi 
day,  unless  otherwise  ord&ted.  by  the  courts  or  a  judge;,  or  bj 
consent, 

*  38.  On  a  replication  or  other  pleading  denying  the  sxisteBoe 
of  a  record  pleaded  by  the  defendant,  a  rule  for  the  defendemt  to 
produce  the  record  $haU  not  he  necesaary  or  used,  and  instead 
thereof  a  fow  dayi  notice  shcUl  he  euhetUuted,  requiring  the  de* 
fendant  to  produce  the  record,  otherwise  judgment. 
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*  Sd.  The  costs  of  the  day  for  not  proceeding  to  trial  or  to 
execute  a  writ  of  inquiry  may  be  obtained  by  a  ode  bar  role,  on 
the  n^ual  affidavit. 

t  40.  In  all  eases  where  the  plaintiff's  pleading  is  in  denial  of 
the  pleading  of  the  defendant,  without  joining  issue  (a),  the  plain- 
t^s  attorney  may  give  notice  of  trial  nt  the  time  of  delivering 
hii  replication  or  other  subsequent  pleading;  and  in  case  issue 
shall  afterwards  be  joined,  such  notice  shall  be  available;  but  if 
issue  be  not  joined  on  such  replication,  or  other  sabsequent  {dead- 
ing,  and  the  plaintiff  shall  sign  judgment  for  want  thereof,  and 
forthwith  give  notice  of  executing  a  writ  of  inquiry,  such  notice 
shall  operate  from  the  time  that  notice  of  trial  was  given  as  afore- 
sidd ;  and  in  all  cases  where  the  defendant  demurs  to  the  plain- 
tiff's declaration,  replication,  or  other  subsequent  pleading,  the 
defendant's  attorney,  or  the  defendant,  if  he  plead  in  person,  shall 
be  obliged  to  accept  notice  of  executing  a  writ  of  inquiry  on  the 
back  of  the  joinder  in  demurrer ;  and  in  case  the  defendant  pleads 
a  plea  in  bfu*  or  r^oinder,  &c.  to  which  the  plaintiff  demurs,  the 
ddendant  's  attorney,  or  the  defendant  if  he  plead  in  person,  shall 
be  oblig^  to  accept  notice  of  executing  a  writ  of  inquiry  on  the 
back  of  such  demurrer. 

41.  Notice  of  a  trial  at  bar  shall  be  give^i  to  the  masters  of  the 
court  before  giving  notice  of  trial  to  the  party. 

42.  No  trial  by  proviso  shall  be  allowed  in  the  same  term  in 
which  the  default  of  the  plaintiff  has  been  made,  and  no  rule  for  a 
trial  by  proviso  shall  be  necessary. 

f  43.  All  causes  to  be  entered  for  trial  in  London  and  Middle- 
sex shall  be  entered  as  follows ;  that  is  to  say,  if  notice  oi  trial 
shall  be  given  for  any  sitting  within  term,  two  days  before  the 
day  of  sitting ;  and  if  for  a  sitting  after  term,  before  eight  o'clock 
P.M.  of  the  day  before  ibe  first  day  of  such  sitting,  and  if  the 
same  shall  not  be  so  entered  for  such  sittings  respective^,  a  ne 
reeipiatur  may  be  entered. 

JTTBT;  SFBOIAL  JXTEY;  TIEW. 

44.  No  rule  f(»ra  special  jury  shall  be  granted  on  behalf  of  any 
defendant  (or  plaintiff  in  rejdevin),  except  on  an  affidavit,  either 
stating  that  no  notice  of  tnal  has  been  given,  or  if  it  has  been 
given,  then  stating  the  day  for  which  such  notice  has  been  given ; 
and  in  the  latter  case,  no  such  rule  is  to  be  granted  unless  such 

(a)  That  is,  supposing  the  plahitlff  traverse  at  common  law, 
without  using  the  statutable  form,  **the  plaintiff  joins  issue 
thereon,*'  which  operates  of  course  as  a  traverse  and  an  issue.  See 
p.  296.  It  is  not  said  what  is  to  be  the  practice  where  defendant 
traverses  at  common  law  without  joining  issue  ;  but  it  is  presumed 
that  at  common  law  plaintiff  can  add  the  timlUer,  and  give  notice 
of  trial  with  the  issue  as  heretofore. 
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application  is  made  for  it  more  than  six  days  before  that  day ; 
provided  that  a  judge  may,  on  summons,  order  a  rule  for  a  special 
jury  to  be  drawn  up  at  any  time. 

45.  No  cause  sludl  be  tried  by  a  special  jury  in  Middlesex  or 
London,  unless  the  rule  for  such  speaal  jury  be  served,  and  tite 
cause  marked  in  the  associate's  book  as  a  spedal  juiy  cause,  on  or  be- 
fore the  day  preceding  the  day  appointed  in  Middlesex  and  Lon- 
don respectively  for  the  trial  of  spedal  juries. 

46.  There  shall  be  no  rule  for  the  sheriff  to  return  a  good  juiy 
upon  a  writ  of  inquiry,  but  an  order  shall  be  made  by  a  judge  upon 
summons  for  that  purpose. 

*  47.  SherifiEs,  other  than  the  sheriffs  of  London  and  Middlesei, 
shall,  seven  days  before  the  commisaon  day,  make  and  keep  st 
their  offices,  for  inspection,  a'  printed  copy  of  the  panel  of  the  spe- 
cial jurymen  to  try  the  spec&l  jury  causes  at"  the  assizeff,  as  di- 
rected by  the  Common  Law  Procedure  Act,  1852 ;  but  such  spe- 
cial jury  need  not  be  summoned,  except  notice  be  g^ven  as  pro- 
vided for  by  the  112th  section  of  the  said  act. 

48.  The  rule  for  a  view  may  in  all  cases  be  drawn  up  by  the 
officer  of  the  court,  on  the  application  of  the  party,  without  a 
motion  for  that  purpose. 

t  49.  Upon  any  app^cation  for  a  view,  there  shall  be  an  affida- 
vit, stating  the  place  at  which  the  view  is  to  be  made,  and  the 
distance  thereof  from  the  office  of  the  under  sheriff  and  the  soon 
to  be  deposited  in  the  hand  of  the  under  sheriff  shall  be  101.  in 
case  of  a  common  jury,  and  161.  in  case  of  a  spedal  jury,  if  such 
distance  do  not  exceed  five  miles ;  and  161,  in  case  a£  a  common 
jury,  and  21/.  in  case  of  a  special  jury,  if  it  be  above  five  miles. 
And  if  such  sum  shall  be  more  than  suffident  to  pay  the  expenses 
of  the  view,  the  surplus  shall  forthwith  be  returned  to  the  attorney 
of  the  party  who  obtamed  the  view ;  and  if  such  sum  shall  not  he 
sufficient  to  pay  such  expenses,  the  defidency  shall  forthwith  be 
paid  by  such  attorney  to  the  under  sheriff.  And  the  under  sheriff 
shall  pay  and  account  for  the  money  so  depodted  according  to  the 
scale  following;  (that  is  to  say,) 

£    M.  d, 
f  For  travelling  expenses  to  the  under  sheriff,  showers 

and  jurymen,  expenses  actually  pud,  if  reasonable. 
Fee  to  the  under  sheri£^  when  the  distance  does  not  ex- 
ceed five  miles  firom  his  office  .  .  .110 
Where  such  distance  exceeds  five  miles              .  .220 
And  in  case  he  shall  be  necessarily  absent  more  than 
one  day,  then  for  each  day  after  the  first  a  fiirther 

fee  of 110 

Fee  to  each  of  the  showers  the  same  as  the  under  sheriff, 
calculating  the  distance  from  their  respective  places 
of  abode 
Fee  to  eadi  common  juryman,  per  diem  .  .050 

For  each  spedal  juryman,  per  £em       .  .  .110 
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Allowance  for  refresliment  to  the  under  sheriff,  showers, 
and  jurymen,  whether  common  or  special,  each,  per 
diem  .  .  .  .  .  .050 

To  the  bailiff  for  summoning  each  juryman  whose  red- 
dence  is  not  more  than  five  miles  distant  firom  the 
office  of  the  mider  sheriff      .  .  .  .026 

And  to  each  whose  residence  does  exceed  five  miles  of 

such  distance  .  .  .  .  .050 

NEW  TBIALS,    MOTIONS  IN    AEBEST  OJf  JXTDaiiENT,  AND 
JimaMBNT  NON   OBSTANTE  VEBEDICTO. 

*  50.  No  motion  for  a  new  trial,  or  to  enter  verdict  or  nonsuit, 
motion  in  arrest  of  judgment,  or  for  judgment  non  obstante  vere- 
dicto, shall  be  allowed  after  the  expiration  of  four  days  from  the 
day  of  trial,  nor  in  any  case  after  the  expiration  of  the  term,  if 
the  cause  be  tried  in  term,  or  after  the  expiration  of  the  first  four 
days  of  the  ensuing  term,  when  the  cause  is  tried  out  of  term, 
unless  entered  in  a  list  of  postponed  motions  by  leave  of  the 
court. 

*  51.  No  suitor  who  appears  in  person  shall  be  at  liberty  to  set 
down  any  motion  in  such  list  of  postponed  motions^  without  the 
express  leave  of  the  court. 

52.  No  affidavit  shall  be  used  in  support  of  a  motion  for  a  new 
trial  in  any  case,  unless  such  affidavit  shall  have  been  made  within 
the  time  Umited  for  the  making  such  motion,  without  the  special 
permission  of  the  court  for  that  purpose. 

*  53.  If  such  motion  as  above  mentioned  be  entered  in  such  list 
of  postponed  motions,  or  if  such  motions  ht  postponed  by  leave  of 
the  court  in  the  case  of  a  cause  tried  in  term,  the  attorney  who 
baa  instructed  counsel  to  make  the  motion  shall  nve  notice  of  it  to 
the  attorney  of  the  opposite  party,  otherwise  juagment  signed  on 
behalf  of  the  opposite  party  shall  be  deemed  regular,  and  every 
suitor  who  appears  in  person  shall  give  a  similar  notice. 

54.  If  a  new  trial  be  granted  without  any  mention  of  costs  in 
the  rule,  the  costs  of  the  first  trial  shall  not  be  allowed  to  the  sue? 
cessful  party,  though  he  succeed  on  the  second. 

Judgment. 

-1-55.  No  rule  for  judgment  shall  be  necessary;  and  after  the 
return  of  a  writ  of  inquiry  judgment  may  be  signed  at  the  expira- 
tion of  four  days  from  such  return. 

56.  All  judgments,  whether  interlocutory  or  final,  shall  be  en- 
tered of  record  of  the  day  of  the  month  and  year,  whether  in  t^rm 
or  vacation,  when  signed,  and  shall  not  have  relation  to  any  other 
day ;  but  it  shall  be  competent  for  the  court  or  a  judge  to  order  a 
judgment  to  be  entered  nunc  pro  tunc. 

*  57.  When  a  plaintiff  or  defendant  has  obtained  a  verdict  in 
term,  or  in  case  a  plaintiff  has  been  nonsuited  at  the  trial  in  or 

A  A 
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out  of  term,  judgment  may  be  signed  and  exeeirtion  issued  thereim 
in  fourteen  days,  imless  the  judge  who  tries  the  cause,  or  some 
other  judge,  or  the  court  shall  order  execution  to  issue  at  an  esr- 
lier  or  later  period,  with  or  without  terms. 

*  58.  Where  issue  shall  be  joined  in  any  cause  which  is  ordered 
to  be  tried  before  the  sheriff  or  a  judge  of  an  infericir  court  of 
record,  the  defendant  may  at  the  time  when,  according  to  tiie 
101st  section  of  the  Common  Law  Procedure  Act,  1852,  a  defend- 
ant might  give  notice  to  the  plaintiff  to  bring  on  an  issue  to  be 
tried,  give  twenty  days'  notice  to  plaintiff  to  bring  on  the  issue  to 
be  tried  before  such  sheriff  or  judge  at  the  court  to  be  bolden  next 
after  the  expiration  of  such  twenty  days ;  and  if  the  plaintiff  neg- 
lects to  give  notice  of  trial  before  such  sheriff  or  judge,  or  to  pro- 
ceed to  trial  in  pursuance  thereof,  the  defendant  may  proceed  as 
provided  for  by  the  said  101st  section, 

COSTS;    SETTTNO  GPP  DAMAaES  OB  COSTS. 

59.  One  day's  notice  of  taxing  costs,  together  with  a  copy  d 
the  bill  of  costs  and  affidavit  of  increase  (if  any),  shall  be  gives 
by  the  attorney  of  the  party  whose  costs  are  to  be  taxed  to  the 
other  party,  or  his  attorney,  in  all  cases  where  a  notice  to  tax  is 
necessary. 

*  60.  One  appointment  only  shall  be  deemed  necessary  for  pro- 
ceeding in  the  taxation  of  costs  or  of  an  attorney's  bill. 

61.  Notice  of  taxing  costs  shall  not  be  necessary  in  any  esse 
where  the  defendant  has  not  appeared  in  person,  or  by  his  attor* 
ney  or  guardian. 

*  62.  When  issues  in  law  and  fact  are  raised,  the  costs  ol  the 
several  issues  both  in  law  and  fact  vrill  follow  the  finding  or  judg- 
ment, and  if  the  party  entitled  to  the  general  costs  of  the  canse 
obtain  a  verdict  'bn  any  material  issue,  he  will  also  be  entitled  to 
the  general  costs  of  the  trial ;  but  if  no  material  issue  in  fact  be 
found  for  the  party  otheiNfrise  entitled  to  the  general  costs  of 
the  cause,  the  costs  of  the  trial  shall  be  allowed  to  the  opposite 
party. 

63.  No  set-off  of  damages  or  costs  between  parties  shall  be 
allowed  to  the  prejudice  of  the  attorney's  lien  for  costs  in  the  par- 
ticular suit  against  which  the  set-off  is  sought,  provided  never- 
theless, that  interlocutory  costs  in  the  same  suit,  awarded  to  the 
adverse  party,  may  be  deducted. 

ESBOB. 

t  64.  Within  eight  days  after  the  filing  vrith  the  master  of  the 
memorandum  of  error  in  fact,  required  by  the  Common  Law  Pro- 
cedure Act,  1852,  the  plaintiff  in  error  shall  assign  error :  and  is 
default,  the  defendant  in  error,  his  executors  or  administnton, 
shall  be  entitled  to  sign  judgment  of  nonpros. 

*  65.  No  rule  to  plead  to  assignment  of  error  in  £act,  or  any 
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other  pleadings  in  error,  shall  be  necessary,  bat  either  party  may 
give  to  the  opposite  party  a  notice  to  answer  such  pleading  within 
four  days,  otherwise  judgment ;  which  notice  may  be  delivered 
separately,  or  indorsed  on  the  pleading. 

*  66.  Notice  of  trial,  and  all  other  proceedings  thereon,  shall 
be  the  same  as  in  issues  joined  in  an  ordinary  action. 

*  67.  After  the  suggestion  of  error  in  law,  alleged  and  denied  ai 
prescribed  by  the  Common  Law  Procedure  Act,  1852,  is  entered, 
either  party  may  set  down  the  case  for  argument,  and  forthwith 
give  notice  in  writing  to  the  opposite  party,  and  proceed  to  the 
argument  thereof  as  on  a  demurrer,  without  any  rule  or  motion 
for  a  eoneiUum, 

f  68.  Four  clear  days  before  the  day  appointed  for  argument, 
the  plaintiff  in  error  shall  deliver  copies  of  the  judgment  roll  of  the 
court  below  to  the  judges  of  the  Queen's  Bench  on  error  from  the 
Common  Pleas  or  Exchequer, and  to  the  judges  of  the  Common  Pleat 
on  error  from  the  Queen's  Bench ;  and  the  defendant  in  error  shall 
deliver  copies  thereof  to  the  other  judges  of  the  court  of  Exchequer 
Chamber  before  whom  the  case  is  to  be  heard ;  and  in  default  by 
either  party,  the  other  party  may  on  the  following  day  deliver  such 
^ooks  as  ought  to  have  been  delivered  by  the  party  making  default, 
and  the  party  making  default  shall  not  be  heard  until  he  shall  have 
paid  for  such  copies,  or  deposited  with  the  master  a  sufficient  sum 
to  pay  for  such  copies. 

*  69.  That  costs  of  proceedings  in  error  shall  be  taxed  and 
allowed  as  costs  in  the  cause. 

EXBCTTTIOir. 

*  70.  It  shall  not  be  necessary,  before  issuing  execution  upon 
any  judgment  whatever,  to  enter  the  proceedings  upon  any  roll. 

t  71.  No  writ  of  execution  shall  be  issued  till  the  judgment 
paper,  postea,  or  inquisition,  as  the  case  may  be,  has  been  seen  by 
the  proper  officer,  nor  shall  any  writ  of  execution  be  issued  without 
a  praecipe  being  filed  with  the  proper  officer. 

*  72.  Every  writ  of  execution  shall  bear  date  on  the  day  on 
which  the  same  shall  be  issued,  and  shall  be  tested  in  the  name  of 
the  lord  chief  justice  or  of  the  lord  chief  baron  of  the  court  from 
which  the  same  shall  issue,  or  in  case  of  a  vacancy  of  such  office 
then  in  the  name  of  the  senior  puisne  judge  of  the  said  court,  and 
may  be  made  returnable  on  a  day  certain  in  term. 

*  73.  Every  writ  of  execution  shall  be  indorsed  with  the  name 
and  place  of  abode  or  office  of  business  of  the  attorney  actually 
suing  out  the  same,  and  in  case  such  attorney  shall  not  be  an 
attorney  of  the  court  in  which  the  same  is  sued  out,  then  also  with 
the  name  and  place  of  abode  or  office  of  business  of  the  attorney 
of  such  court  in  whose  name  such  writ  shall  be  taken  out ;  and 
when  the  attorney  actually  suing  out  any  writ  shall  sue  out  the 
same  as  agent  for  an  attorney  in  the  country,  the  name  and  place 
of  abode  of  such  attorney  in  the  country  ibaM  also  be  indorsed 
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upon  the  said  writ ;  and  in  case  no  attorney  shall  be  employed  to 
issue  the  writ,  then  it  shall  be  indorsed  with  a  meoioranduiD  ex. 
pressing  that  the  same  has  been  sued  out  by  the  plaintiff  or  defen- 
dant in  person,  as  the  case  may  be,  mentioning  the  city,  town  or 
parish,  and  also  the  name  of  the  hamlet,  street,  and  number  of 
the  house  of  such  plaintiff's  or  defendant's  residence,  if  any  aocfa 
there  be. 

*  74.  Writs  of  eopiof  ad  aatirfaeiendum  for  the  parposes  of  oat- 
lawry  on  final  process,  or  to  fix  bail,  must  be  made  retumaUe  oa 
a  day  certain  in  term,  and  may  be  so  returnable  on  amy  day  in  term, 
and  it  shall  be  sufficient  for  either  purpose  that  there  be  eight  dayi 
between  the  teste  and  return. 

*  75.  A  writ  of  capiat  ad  satisfaciendum  to  fix  bail  shall  hafc 
eight  days  between  the  teste  and  return,  and  must,  in  London  aad 
Middlesex,  be  entered  four  clear  days  in  the  public  hook  at  the 
sheriff's  office. 

*  76.  Every  writ  of  execution  shall  be  indorsed  with  a  directioa 
to  the  sheriff,  or  other  officer  or  person  to  whom  the  writ  is  di- 
rected, to  levy  the  money  really  due  and  payable  and  sought  to  be 
recovered,  under  the  judgment,  stating  the  amount,  and  also  to 
levy  interest  thereon,  if  sought  to  be  recovered,  at  the  rate  of  foiff 
pounds  per  centum  per  annum  from  the  time  when  the  judgment 
was  entered  up,  or  if  it  was  entered  up  before  the  Ist  of  October, 
1838,  then  from  that  day;  provided  that  in  cases  where  there  it 
an  agreement  between  the  parties  that  more  than  four  per  cent 
interest  shall  be  secured  by  the  judgment,  then  the  indorsemeat 
may  be  accordingly  to  levy  the  amount  of  interest  so  agreed. 

t  77.  In  cases  of  an  ass^sment  of  further  damages,  pursuant  to 
-the  statute  of  8  &  9  Will.  3,  it  shall  be  stated  in  the  body  o^ 
the  writ  of  execution  that  the  sheriff,  or  other  officer  or  person  to 
whom  the  writ  is  directed,  is  to  levy  interest  on  the  damages 
assessed,  and  costs  taxed  in  that  behalf,  at  the  rate  of  four  pounds 
per  centum  per  annum  from  the  day  on  which  execution  was 
awarded,  unless  execution  was  awarded  before  the  Ist  of  October, 
1838,  and  in  that  case  from  that  day. 

BEYIYOB  AND  SCEEtB  PAOIAS. 

'  t  78.  A  plaintiff  shall  not  be  allowed  a  rule  to  quash  his  own 
.writ  of  scire  facias  or  revivor,  after  a  defendant  has  appeared, 
except  on  payment  of  costs. 

AUDITA  QXTEEELA.  | 

*  79.  No  writ  of  auditd  quereld  shall  be  allowed  unless  by  rule 
of  court  or  order  of  a  judge  (a). 

(a)  A  question  might  arise,  whether  this  was  within  the  power 
of  the  judges.  At  common  law  the  subject  is  entitled  to  this  writ 
ex  debitojwtitice  ;  and  it  seems  something  more  than  a  nUe  of  prac- 
tice to  deprive  him  of  that  right. 
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BNTET  OP  SATISFACTION  ON  BOLL. 

-f-  80.  In  order  to  acknowledge  satisfaction  of  a  judgment  it  shall 
be  requisite  only  to  produce  a  satisfaction-piece,  in  form  as  here-- 
inafter  mentioned ;  and  such  satisfaction-piece  shall  be  signed  by 
the  party  or  parties  acknowledging  the  same,  or  their  personal 
representatives ;  and  such  signature  or  signatures  shall  be  witnessed 
by  a  practising  attorney  of  one  of  the  courts  at  Westminster  ex- 
pressly  named  by  him  or  them,  and  attending  at  his  or  their  re- 
quest, to  inform  him  or  them  of  the  nature  and  effect  of  such  satis- 
faction-piece  before  the  same  is  signed,  and  which  attorney  shall 
declare  himself,  in  the  attestation  thereto,  to  be  the  attorney  for 
the  person  or  persdns  so  signing  the  same,  and  state  he  is  witnesa 
as  such  attorney :  [provided  that  a  judge  at  chambers  may  make 
an  order  dispensing  with  such  signature  under  special  circum- 
stances, if  he  thinks  fit,]  and  in  cases  where  the  satisfaction-piece 
is  signed  by  the  personal  representative  of  a  deceased,  his  repre- 
sentative character  shall  be  proved  in  such  manner  as  the  master 
may  direct. 

POBM  OP  SATISPAOTION-PIECE. 

In  the , 

Monday  the day  of  -^— ,  a.d.  185 — . 

" to  wit. — Satisfaction  is  acknowledged  between 

plaintiff,  and defendant  in  an  action for 

and  :  And  do  hereby  expressly  nominate  and 

appoint ,  attorney  at  law,  to  witness  and  attest  — * 

execution  of  this  acknowlegment  of  satisfaction.'' 

Judgment  entered  on  the day  of in  the 

year  of  our  Lord  185—.    Roll  No. ." 

Signed  by  the  said in  the  pre- 
sence of  me of ,  one  of  the 

attorneys  of  the  court  of at  West- 
minster. And  I  hereby  declare  myself 
to  be  attorney  for  and  on  behalf  of  the 

said  expressly  named  by  h 

and  attending  at  h request  to  in- 
form h •  of  the  nature  and  effect  of 

this  acknowledgment  of  satisfaction 
(which  I  accordingly  did  before  the 

same  was  signed  by  h ).    And  I 

also  declare  that  I  subscribe  my  name 
hereto  as  such  attorney. 


Signature, 
the  above-named  plaintiff, 
Date. 


BAILABLE  PBOOEEDINChS,  BAIL,  AND  BAIL  IN  EBBOB, 

•  81.  The  sheriff,  or  other  officer  or  person  to  whom  any  writ 
of  capias  shall  be  directed,  or  who  shall  have  the  execution  and 
return  thereof,  shall,  within  six  days  at  least  after  the  execution 
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thereof,  indorse  on  such  writ  the  true  day  of  the 
thereof. 

82.  Where  the  defendant  is  described  in  the  writ  of  capiat  or 
affidavit  to  hold  to  bail,  by  initials,  or  by  wrong  name,  or  wilhoit 
a  christian  name,  the  defendant  shall  not  be  discharged  oat  of 
custody,  or  the  bail-bond  ddivered  up  to  be  cancelled,  oa  raotioa 
for  that  purpose,  if  it  shall  appear  to  the  court  that  due  diligeoce 
has  been  used  to  obtain  knowledge  of  the  proper  name. 
•  83.  An  action  may  be  brought  upon  a  bail-bond  by  the  sheriff 
himself  in  any  court. 

84.  In  all  cases  where  the  bail-bond  shall  be  directed  to  ataad 
as  a  security,  the  plaintiff  shall  be  at  liberty  to  sign  jodgmeit 
upon  it. 

85.  Proceedings  on  the  bail-bond  may  be  stayed  on  payment  of 
oosts  in  one  action,  unless  sufficient  reason  be  shown  for  proceeding 
in  more. 

86.  When  bail  to  the  sheriff  become  bail  to  the  acticMi,  the 
plaintiff  may  except  to  them,  though  he  has  taken  an  assignmcat 
of  the  bail-bond. 

87.  A  plaintiff  shall  not  be  at  liberty  to  proceed  on  the  bail- 
bond  pending  a  rule  to  briog  in  the  body  of  the  defendant. 

88.  No  rule  shall  be  drawn  up  for  setting  aside  an  'attachment, 
regularly  obtained  against  a  sheriff,  for  not  bringing  in  the  body, 
or  for  staying  proceedings  regularly  commenced  on  the  assignmeot 
of  any  bail-bond,  unless  the  application  for  such  rule  shaU,  if  made 
on  the  part  of  the  original  defendant,  be  grounded  on  an  affidarit 
of  merits,  or  if  made  on  the  part  of  the  sheriff,  or  bail,  or  any 
officer  of  the  sheriff,  be  grounded  on  an  affidavit,  showing  that 
such  application  is  really  and  truly  made  on  the  part  of  the  sheriff, 
or  bail,  or  officer  of  the  sheriff,  as  the  case  may  be,  at  his  or  their 
own  expense,  and  for  his  or  their  indemnity  only,  and  without 
collusion  with  the  original  defendant. 

89.  Whenever  a  plaintiff  shall  rule  the  sheriff  on  a  remm  of 
dpi  corpus  to  bring  in  the  body,  the  defendant  shall  be  at  liberty 
to  put  in  and  perfect  bail  at  any  time  before  the  expiration  of  such 
rule ;  and,  a  plaintiff  having  so  ruled  the  sheriff,  shall  not  proceed 
on  any  assignment  of  the  bail-bond,  until  the  time  has  expired  to 
bring  in  the  body  as  aforesaid. 

t  90.  In  case  a  rule  for  returning  a  writ  of  capias  shall  expire 
in  vacation,  and  the  sheriff  or  other  officer  having  the  return  of 
such  writ  shall  return  cepi  corptis  thereon,  a  rule  may  thereupon 
issue,  requiring  the  sheriff  orother  officer,  within  the  like  number 
of  days  alter  the  service  of  such  rule  as  by  the  practice  of  the  court 
is  prescribed  with  respect  to  rules  to  bring  in  the  body  issued  in 
term,  to  bring  the  defendant  into  court,  by  forthwith  putting  in 
and  perfecting  bail  above  to  the  action ;  and  if  the  sheriff  or 
other  officer  shall  not  duly  obey  such  rule  an  attachment  shall 
issue  in  the  following  term  for  disobedience  of  such  rule,  whether 
the  bail  shall  or  shaU  not  have  been  put  in  and  perfected  in  the 
meantime. 
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91.  Notice  of  more  bail  than  two  shall  be  deemed  urregalar, 
uxiless  by  order  of  the  court  or  a  judge. 

92.  The  bail,  of  whom  notice  shall  be  gi?en»  shall  not  be 
changed  without  leave  of  the  court  or  a  judge. 

93.  No  person  or  persons  shall  be  permitted  to  justify  himself 
or  themselves  as  good  and  sufficient  bail  for  any  defendant  or 
defendants,  if  such  person  or  persons  shall  have  been  indemnified 
for  so  doing  by  the  attorney  or  attorneys  concerned  for  any  such 
defendant  or  defSendants. 

94.  If  any  person  put  in  as  bail  to  the  action,  except  for  the 
purpose  of  rendering  only,  be  a  practising  attorney,  or  clerk  to  a 
practising  attorney,  or  a  sheriff's  officer,  biuliff,  or  person  concerned 
in  the  execution  of  process,  the  plaintiff  may  treat  the  bail  as  a 
nullity,  and  sue  upon  the  bail-bond  as  soon  as  the  time  for  putting 
in  biul  has  expired,  unless  good  bail  be  duly  put  in  in  the  mean- 
time. 

95.  In  the  case  of  country  bail,  the  bail-piece  shall  be  trans- 
mitted and  filed  within  eight  days. 

96.  A  defendant  may  justify  bail  at  the  same  time  at  which 
they  are  put  in,  upon  giving  four  days'  notice  for  that  purpose, 
before  eleven  o'clock  in  the  morning  and  exclusive  of  Sunday.  If 
the  plaintiff  is  desirous  of  time  to  inquire  after  the  bail,  and  shall 
give  one  day's  notice  thereof  as  aforesaid  to  the  defendant,  his 
attorney  or  agent,  as  the  case  may  be,  before  the  time  appmnted 
for  justification,  stating  therein  what  further  time  is  required,  such 
time  not  to  exceed  three  days,  then  (unless  the  court  or  a  judge 
3ha]l  otherwise  order)  the  time  for  putting  in  and  justifying  bail 
shall  be  postponed  accordingly,  and  all  proceedings  shall  be  stayed 
in  the  meantime. 

97.  Every  notice  of  bail  shall,  in  addition  to  the  descriptions  of 
the  bail,  mention  the  street  or  place,  and  number  (if  any),  where 
each  of  the  bail  resides,  and  all  the  streets  or  places  and  numbers 
(if  any),  in  which  each  of  them  has  been  resident  at  any  time 
within  the  last  six  months,  and  whether  he  is  a  housekeeper  or 
freeholder. 

t  98.  If  the  notice  of  bail  shall  be  accompanied  by  an  affidavit 
of  each  of  the  bail,  according  to  the  following  form,  and  if  the 
plaintiff  afterwards  except  to  such  bail,  he  shidl,  if  such  bail  are 
allowed,  pay  the  costs  of  justification ;  and,  if  such  bail  are  rejected, 
the  defendant  shall  pay  the  costs  of  opposition,  unless  the  court  or 
a  judge  thereof  shall  otherwise  order. 

Form  qf  Affidavit  of  Justification  of  Bail. 

In  the  Queen's  Bench  [or  **  Common  Pleas,"  or  "  Exchequer  of 
Pleas,"  as  the  ease  may  be']. 

Between  A,  B,  plaintiff  and  C,  D.  defendant. 
B.  B,,  one  of  the -bail  for  the  above-named  defendant,  maketh 
oath,  and  saith,  that  he  is  a  housekeeper  [or  freeholder,  as  the 
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cote  may  be^"]  residing  at  — — -  [dtteribing  partienlarfy  ike  $ireet 
or  place,  and  numbepf  if  any] ;  that  he  is  worth  propeitj  to  the 

amoant  of  £ [the  amount  required  by  the  practice  of  tke 

courts]  over  and  above  what  will  pay  all  his  just  debts  [tf  tei/n 
any  other  action  add  **  and  every  other  sum  for  which  he  is  nov 
bail "]  ;  that  he  is  not  bail  for  any  defendant  except  in  this  acdoa 
[ort  {f  bail  in  any  other  action  or  actions f  add  **  exc^t  for  C.  D. 
at  the  suit  of  E,  F,  in  the  court  of  — —  in  the  sum  of  iS         ,  for 

G,  H,  at  the  suit  of  /.  K,  in  the  court  of in  the  sum  of  J^—^" 

specifying  the  several  actions,  with  the  courts  m  which  they  are 
brought,  and  the  sums  in  which  the  deponent  ia  bail}  ;  that  the 

deponent's  property,  to  the  amount  of  the  said  sum  of  £ [(^ 

bail  in  any  other  action  or  actions,  here  add  **  and  of  all  otbiBr 
sums  for  which  he  is  now  bail  as  aforesaid  "],  consists  [^here  spe^ 
cify  the  nature  and  value  qf  the  property  m  respect  of  which  the 
bail  proposes  to  justify  as  follows:  **  stock  in  trade,  in  his  bosinesi 

of  — ,  carried  on  by  him  at ,  of  the  value  of  £ ;  of 

good  book  debts  owing  to  him  to  the  amount  of  £ ;  of  fiHiii- 

ture  in  his  house  at ,  of  the  value  of  £— ;  of  a  freehold  or 

leasehold  farm  of  the  value  of  £ ,  situate  at ,  occupied  by 

,  or  of  a  dwelling-house  of  the  value  of  £ ,  situate  at 

— ,  occupied  by  — ;"  or  qf  other  property,  particuiarizfrng 
each  description  of  property  with  the  value  thereof] ;  and  that 
the  deponent  hath  for  the  last  six  months  resided  at  — —  [de* 
scribing  the  place  or  places  of  such  residence]. 
Sworn  [^c,  as  usual]. 

99.  If  the  plaintiff  shall  not  give  one  day's  notice  of  exception 
to  the  bail  by  whom  such  affidavit  shall  have  been  made,  the 
recognizance  of  such  bail  may  be  taken  out  of  court  vrithout  other 
justification  than  such  affidavit. 

100.  Where  notice  of  bail  shall  not  be  accompanied  by  sudi 
affidavit,  and  in  bail  in  error,  the  plaintiff  may  except  thereto 
vnthin  twenty  days  next  after  the  putting  in  of  such  bail  and  notice 
thereof  given  in  writing  to  the  plaintiff  or  his  attorney,  or  where 
special  bail  is  put  in  before  any  commissioner,  the  plaintiff  may 
except  thereto  within  twenty  days  next  after  the  bail-piece  is 
transmitted  and  notice  thereof  given  as  aforesaid ;  and  no  exception 
to  bail  shall  be  admitted  after  the  time  hereinbefore  limited. 

101.  Affidavits  of  justification  shall  be  deemed  insufficient  unless 
they  state  that  each  person  justifying  is  worth  double  the  amount 
sworn  to  over  and  above  what  will  pay  his  just  debts,  and  over 
and  above  every  other  sum  for  which  he  is  then  bail,  except  when 
the  sum  sworn  to  exceeds  1000/.,  when  it  shall  be  sufficient  for 
the  bail  to  justify  in  1000/.  beyond  the  sum  sworn  to. 

102.  It  shall  be  sufficient,  in  all  cases,  if  notice  of  justification 
of  bail  be  given  two  days  before  the  time  of  justification. 

103.  In  all  cases  bail  either  to  the  action  or  in  error  shall  be 
justified,  when  required,  within  four  days  after  exception,  before  a 
judge  at  chambers,  both  in  term  and  vacation. 
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'    104.  Bail,  tboogfa  rejected,  shall  be  allowed  to  render  the  prin^ 
dpal  without  entering  into  a  fresh  recognizance. 

105.  Bail  shall  be  at  liberty  to  render  the  principal  at  any  time 
during  the  last  day  for  rendering,  so  as  they  make  such  render 
before  the  prison  doors  are  closed  for  the  night. 

106.  On  application  by  a  defendant  or  his  bail,  or  either  of  them, 
for  an  order  to  render  a  defendant  to  a  county  gaol,  it  shall  be 
specified  on  whose  behalf  such  application  shall  be  made,  the  state 
pf  the  proceedings  in  the  cause,  for  what  amount  the  defendant 
was  held  to  bail,  and  by  the  sheriff  of  what  county  he  was  arrested, 
which  facts  shall  be  stated  in  the  order ;  and  that  on  such  order 
being  lodged  with  the  gaoler  of  the  county  gaol  in  which  such  de- 
fendant was  so  arrested,  the  defendant  may  be  rendered  to  his 
custody  in  discharge  of  the  bail ;  and  that  on  such  lodgment  and 
render  a  notice  thereof,  and  of  the  defendant's  being  actually  in 
custody  thereon,  in  writing,  signed  by  the  defendant  or  his  bail, 
or  either  of  them,  or  the  attorney  or  agent  of  any  or  either  of 
them,  shall  be  delivered  to  the  plaintiff's  attorney  or  agent,  and 
thereupon  the  bail  for  the  said  defendant  shall  be  wholly  exone* 
rated,  without  entering  any  exoneratur. 

t  107.  If  a  defendant  shall  be  in  custody  of  the  gaoler  of  any 
county  gaol  by  virtue  of  any  process  issued  out  of  any  of  the  said 
courts,  he  may  be  rendered  in  discharge  of  his  bail  in  any  action 
depending  in  the  said  court  in  like  manner  as  is  last  hereinbfore 
provided,  and  thereupon  the  bail  shall  be  wholly  exonerated  with- 
out  entering  any  exoneratur. 

t  108.  Where  the  plaintiff  proceeds  by  action  on  the  recogni- 
zance of  bail,  the  bail  shall  be  at  liberty  to  render  their  principal 
at  any  time  within  the  space  of  eight  days  next  after  the  service  of 
the  process  upon  them,  but  not  at  any  later  period ;  and,  notice 
thereof  given  (a),  the  proceedings  shall  be  stayed  upon  payment  of 
the  costs  of  the  writ  and  service  thereof  only. 

109.  Bail  shall  only  be  liable  to  the  sum  sworn  to  by  the  affi* 
davit  of  debt  and  the  costs  of  suit,  not  exceedmg  in  the  whole  the 
amount  of  their  recognizance. 

110.  To  entitle  bail  to  a  stay  of  proceedings  pending  a  writ  of 
error  the  application  must  be  made  before  the  time  to  surrender 
is  out. 

111.  Whenever  two  or  more  notices  of  justification  of  bail  shall 
have  been  given  before  the  notice  on  which  bail  shall  appear  to 
justify,  no  bail  shall  be.  permitted  to  justify  without  first  paying 
(or  securing  to  the  satisfaction  of  the  plaintiff,  his  attorney  or 
agent),  the  reasonable  costs  incurred  by  such  prior  notices,  although 
the  names  of  the  persons  intended  to  justify,  or  any  of  them,  may 
not  have  been  changed,  and  whether  the  bail  mentioned  in  any 


(a)  This  is  so  in  the  rule.    It  is  obvious  that  it  should  be  read, 
"  and  v/pon  notice  thereof  given."    Such  is  plainly  its  import. 
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tach  prior  notice  shall  not  liave  appeared,  or  shall  hmve  beea 
rejected. 

EJECTMENT. 

*  112.  No  judgment  in  ejectment  for  want  of  appearance  or 
defence,  whether  limited  or  otherwise,  shall  be  signed  without  fint 
filiug  an  affidavit  of  the  service  of  the  writ  according  to  the  Com- 
mon Law  Procedure  Act,  1852,  and  a  copy  thereof,  or,  where 
personal  service  has  not  been  effected,  without  first  obtaining  a 
judge's  order  or  a  rule  of  court  authorizing  the  signing  such  judg- 
ment ;  which  said  rule  or  order,  or  a  duplicate  thereof,  shall  be 
filed  together  with  a  copy  of  the  writ. 

*  113.  Where  a  person  not  named  in  the  writ  in  ejectment  has 
obtained  leave  of  the  court  or  a  judge  to  appear  and  defend,  he 
shall  enter  an  appearance  according  to  the  Common  Law  Procedure 
Act,  1852,  entitled  in  the  action  against  the  party  or  parties 
named  in  the  writ  as  defendant  or  defendants,  and  shall  forthwith 
give  notice  of  such  appearance  to  the  plaintiff's  attorney,  or  to  the 
plaintiff,  if  he  sues  in  person. 

*  1 14.  If  the  plaintiff  in  ejectment  appears  at  the  trial,  and  the 
defendant  does  not  appear,  the  defendant  shall  be  taken  to  have 
admitted  the  plaintiff's  title,  and  the  verdict  shall  be  entered  for 
the  plaintiff,  without  producing  any  evidence,  and  the  plaintiff 
shall  have  judgment  for  his  costs  of  suit  as  in  other  cases. 

CArSES  BEHOYED  PBOM  HTFEEIOB  COTTBTS. 

t  115.  Rules  to  appear  in  causes  removed  from  inferior  courts 
shall  in  all  cases  be  a  four-day  rule,  both  in  term  and  vacation. 

*  116.  In  cases  of  remuvsd  of  causes  from  inferior  courts  by 
habeas  corpus,  where  bail  is  required  to  be  put  in  on  behalf  of  the 
defendant,  the  same  practice  shall  be  used,  as  near  as  may  be,  as  in 
putting  in  bail  to  an  ordinary  action,  and  in  the  event  of  no  bail 
being  put  in  within  eight  days  after  the  habeas  corpus  allowed  a 
procedendo  may  issue. 

*  117.  If  a  cause  be  removed  from  an  inferior  court  having 
jurisdiction  of  the  cause,  the  costs  in  the  court  below  shall  be  costs 
in  the  cause. 

PENAL  ACTIONS,  COMPOlJNDINa  OP. 

118.  Leave  to  compound  a  penal  action  shall  not  be  given  in 
cases  where  part  of  the  penalty  goes  to  the  crown,  unless  notice 
shall  have  been  given  to  the  proper  officer ;  but  in  other  cases  it 
may. 

119.  The  rule  for  compounding  any  qui  tarn  action  shall  express 
therein  that  the  defendant  thereby  undertakes  to  pay  the  sum 
for  which  the  court  has  given  him  leave  to  compound  such  action. 

120.  When  leave  is  given  by  the  court  of  Queen's  Bench  to 
compound  a  penal  action,  the  queen's  half  of  the  composition  shall 
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be  paid  into  the  hands  of  the  master  of  the  crown  office  for  the 
use  of  her  majesty. 

PAXnPBBS,  ACTION  BY. 

*  121.  No  person  shall  be  admitted  to  sue  in  formd  pauperis 
unless  the  case  laid  before  counsel  for  his  opinion,  and  his  opinion 
thereon,  with  an  affidavit  of  the  party  or  his  attorney  that  the 
same  case  contains  a  full  and  true  statement  of  all  the  material 
facts,  to  the  best  of  his  knowledge  and  belief,  shall  be  produced 
before  the  court  or  judge  to  whom  application  may  be  made ;  and 
no  fees  shall  be  payable  by  a  pauper  to  his  counsel  and  attorney, 
nor  at  the  offices  of  the  masters,  or  associates,  or  at  the  judge's 
chambers,  or  elsewhere,  by  reason  of  a  verdict  being  found  for 
such  pauper  exceeding  five  pounds. 

*  122.  Where  a  pauper  omits  to  proceed  to  trial,  pursuant  to 
tiotice,  he  may  be  caJled  upon  by  a  rule  to  show  cause  why  he 
should  not  pay  costs,  though  he  has  not  been  dispaupered,  and 
why  all  further  proceedings  should  not  be  stayed  until  such  costs 
shall  be  paid. 

PEISONEES,  AND  PEOCBEDINQS  AGAINST. 

123.  Every  rule  or  order  of  a  judge  directing  the  discharge  of  a 
defendant  out  of  custody  upon  special  bail  being  put  in  and  per- 
fected shall  also  direct  a  supersedeas  to  issue  forthwith  where  de- 
fendant is  in  a  county  gaol. 

t  124.  The  plaintiff  shall  proceed  to  trial,  or  final  judgment, 
against  a  prisoner  in  the  term  next  after  issue  is  joined,  or  at  the 
sittings  or  assizes  next  after  such  term,  unless  the  court  or  a  judge 
shall  otherwise  order,  and  shall  cause  the  defendant  to  be 
charged  in  execution  within  the  term  next  after  such  trial  or 
judgment. 

1 25.  The  keeper  of  the  queen's  prison  shall  present  to  the  judges 
of  the  courts  in  their  respective  chambers  at  Westminster,  within 
the  first  four  days  of  every  term,  a  list  of  all  such  prisoners  as  are 
supersedeable,  showing  as  to  what  actions  and  on  what  account 
they  are  so,  and  as  to  what  actions  (if  any)  they  still  remain  not 
supersedeable. 

126.  If,  by  reason  of  any  vnit  of  error,  special  order  of  the 
court,  agreement  of  parties,  or  other  special  matter,  any  person 
detained  in  the  actual  custody  of  the  keeper  of  the  queen's  prison 
be  not  entitled  to  a  supersedeas  or  discharge  for  want  of  proceeding 
to  trial  or  judgment,  or  charging  in  execution,  within  the  times 
prescribed,  then  and  in  every  such  case  the  plaintiff  or  plaintiffs  at 
whose  suit  such  prisoner  shall  be  so  detained  in  custody  shall  with 
all  convenient  speed  give  notice  in  writing  of  such  writ  of  error, 
special  order,  agreement,  or  other  special  matter,  to  the  keeper, 
«pon  pain  of  losing  the  right  to  detain  such  prisoner  in  custody  by 
xeason  of  such  special  matter ;  and  the  keeper  shall  forthwith,  after 
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the  receipt  of  such  notice,  cause  the  natter  thereof  to  be  entered 
in  the  books  of  the  prison,  and  shall  also  present  to  the  judges  of 
the  respective  courts,  from  time  to  time,  a  list  of  the  prisoners  to 
whom  such  special  matter  shall  relate,  showing  such  special  matter, 
together  with  the  list  of  the  prisoners  snpersedeable. 

127.  All  prisoners  who  have  been  or  shall  be  in  the  custody  of 
the  keeper  for  the  space  of  one  calendar  month  after  they  are 
snpersedeable,  although  not  superseded,  shall  be  forthwith  dis- 
charged out  of  the  queen's  prison  as  to  all  such  actions  in  whict^ 
they  have  been  or  shall  be  snpersedeable. 

128.  After  notice  given  to  any  plaintiff  by  a  prisoner  of  his  in- 
tention to  apply  for  his  discharge  under  any  act  for  the  relief  of 
insolvent  debtors,  no  such  prisoner  shall  be  superseded  or  dis- 
charged out  of  custody  at  the  suit  of  such  plaintiff,  by  reason  of 
such  plaintiff's  forbearing  to  proceed  against  him  according  to  the 
rules  and  practice  of  the  courts  from  the  time  of  such  notice  given, 
until  some  rule  or  order  shall  be  made  in  the  cause  in  that  behalf. 

129.  A  rule  or  order  for  the  discharge  of  a  prisoner  who  has 
been  detained  in  execution  a  year  for  a  sum  under  twenty  pounds 
may  be  made  absolute  in  the  first  instance,  on  an  affidavit  of  notice 
given  ten  days  before  the  intended  application,  which  notice  may 
be  given  before  the  year  expires. 


BHEBIPPS.— BTTLES  TO  BETITEN  WEITS  OB  BBENG  m  THE  BODY. 

t  130.  All  rules  upon  the  sheriffs  of  London  and  Middlesex  to 
return  writs  or  to  bring  in  the  bodies  of  defendants  shall  be  four- 
day  rules,  and  upon  other  sheriffs  eight-day  rules. 

t  131.  When  the  rule  to  return  a  writ  expires  in  vacation,  the 
sheriff  shall  file  the  writ  at  the  expiration  of  the  rule,  or  as  soon 
after  as  the  office  shall  be  open ;  and  the  officer  with  whom  it  is 
filed  shall  indorse  the  day  and  hour  when  it  was  filed. 

*  132.  No  judge's  order  shall  issue  for  the  return  of  any  writ, 
or  to  bring  in  the  body  of  a  defendant,  but  a  side  bar  rule  shall 
issue  for  that  purpose  in  vacation  as  in  term,  which  shall  be  of 
the  same  force  and  effect  as  side  bar  rules  made  for  that  purpose 
in  term. 

t  133.  In  case  a  rule  shall  issue  in  vacation  for  the  return  of 
any  writ  of  capias,  ca,  sa,,  fi,  fa,,  elegit  ^  habere  facias  possessionem, 
venditioni  exponas,  or  other  writ  of  execution,  and  such  rule  shall 
have  been  duly  served,  but  obedience  shall  not  have  been  paid 
thereto,  an  attachment  shall  issue  for  disobedience  of  such  role, 
whether  the  thmg  required  by  such  rule  shall  or  shall  not  have 
been  done  in  the  meantime. 

*  134.  Where  any  sheriff,  before  his  going  out  of  office,  shall 
arrest  any  defendant  and  take  a  bail  bond  and  make  return  of  eepi 
corpus,  he  shall  and  may  within  the  time  allowed  by  law  be  called 
upon  to  bring  in  the  body  by  a  rule  for  that  purpose,  notwith- 
standing he  may  be  out  of  office  before  such  rule  shall  be  granted. 
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IBEBGIJLAEITT, 

135.  No  application  to  set  aside  process  or  proceedings  for  irre* 
l^larity  shall  be  allowed  unless  made  within  a  reasonable  time,  nor 
if  the  party  applying  has  taken  a  fresh  step  after  knowledge  of  the 
irregularity  (a). 

*  136.  Where  a  summons  is  obtained  to  set  aside  proceedings  for 
irregularity t  the  several  objections  intended  to  be  insisted  upon 
shall  be  stated  therein, 

137.  In  all  cases  where  a  rule  is  obtained  to  show  cause  why 
proceedings  should  not  be  set  aside  for  irregularity  with  costs,  and 
such  rule  is  afterwards  discharged  generally  without  any  special 
direction  upon  the  matter  of  costs,  it  is  to  be  understood  as  dis« 
charged  with  costs. 

APPIDAVITS. 

1 138.  The  addition  and  true  place  of  abode  of  every  person 
mining  an  affidavit  shall  be  inserted  therein. 

139.  In  every  affidavit  made  by  two  or  more  deponents,  the 
names  of  the  several  persons  making  such  affidavit  shsdl  be  written 
in  the  jurat. 

140.  No  affidavit  shall  be  read  or  made  use  of  in  any  matter  de- 
pending in  court  in  the  jurat  of  which  there  shall  be  any  interlinea- 
tion or  erasure. 

141.  Where  any  affidavit  is  sworn  before  any  judge  or  any  com- 
roissioner  by  any  person  who  from  his  or  her  signature  appears  to 
be  illiterate,  the  judge's  clerk  or  commissioner  taking  such  affida- 
vit shall  certify  or  state  in  the  jurat  that  the  affidavit  was  read  ia 
his  presence  to  the  party  making  the  same,  and  that  such  party 
seemed  perfectly  to  understand  Uie  same,  and  also  that  the  said 
party  wrote  his  or  her  mark  or  signature  in  the  presence  of  the 
judge's  clerk  or  commissioner  taking  the  said  affidavit. 

142.  No  affidavit  of  the  service  of  process  shall  be  deemed 
sufficient  if  sworn  before  the  plaintiff's  own  attorney  or  his  clerk. 

143.  Where  an  agent  in  town,  or  an  attorney  in  the  country,  i^ 
the  attorney  on  the  record,  an  affidavit  sworn  before  the  attorney  in 
the  country  shall  not  be  received ;  and  an  affidavit  sworn  before 
an  attorney's  clerk  shall  not  be  received  in  cases  where  it  would 
not  be  receivable  if  sworn  before  the  attorney  himself ;  but  this 
rule  shall  not  extend  to  affidavits  to  hold  to  bail. 

144.  An  affidavit  sworn  before  a  judge  of  any  of  the  courts  shall 
be  received  in  the  court  to  which  such  judge  belongs,  though  not 
entitled  of  that  court ;  but  not  in  any  other  court  unless  entitled  of 
the  court  in  which  it  is  to  be  used. 

t  145.  Where  a  special  time  is  limited  for  filing  affidavits,  no 
affidavit  filed  after  that  time  shall  be  made  use  of  in  court  or  before 
the  master,  unless  by  leave  of  the  court  or  a  judge. 

(a)  Vide  Edwards  y.  Onffiths,  3  C.  L.  Rep.  1, 
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146.  No  rule  which  the  court  has  granted  upon  the  foundation 
of  any  affidavit  shall  be  of  any  force  unless  such  affidavit  shall  have 
been  actually  made  before  such  rule  vras  moved  for,  and  prodaeed 
in  court  at  the  time  of  making  the  motion. 

*  147.  All  affidavits  used  before  a  judge  out  of  court  shall  be 
filed  with  the  masters  of  the  said  courts,  and  be  alphabetically  in- 
dexed ;  and  such  affidavits  shall  be  delivered  to  the  masters  of  the 
respective  courts,  in  order  to  be  filed,  ten  day^  next  after  th^  on 
which  the  matter  is  disposed  of. 

148.  No  commission  for  taking  affidavits  shall  be  issued  to  any 
person  practising  as  a  conveyancer,  unless  such  person  be  also  an 
attorney  or  solicitor  of  one  of  the  courts  at  Westminster ;  and  no 
such  commission  shall  issue  without  an  affidavit  made  by  the  per- 
son intended  to  be  named  therein,  that  he  is  not  and  does  not  intend 
to  become  a  practising  conveyancer,  or  that  he  is  an  attorney  or 
solicitor  duly  eurolled  in  one  of  the  said  courts,  and  hath  taken  out 
his  certificate  for  the  current  year. 

BULES,  SUIOCONSSS,  AND  OBDEBS. 

*  149.  Every  rule  of  court  shall  be  dated  the  day  of  the  week, 
month,  and  year  on  which  the  same  is  drawn  up,  without  reference 
to  any  other  time  or  date. 

150.  Side  bar  rules  may  be  obtained  on  the  last  as  well  as  on 
other  days  in  term. 

151.  A  rule  may  be  enlarged  if  the  court  think  fit  without 
notice. 

*  152.  All  enlarged  rules  shall  be  drawn  up  for  the  first  day  in 
the  ensuing  term,  unless  otherwise  ordered  by  the  court. 

*  153.  It  "^hall  not  be  necessary  to  issue  more  than  one  ium* 
mom  for  attendance  before  a  judge,  upon  the  same  matter,  and  the 
{)arty  taking  out  such  summons  shall  be  entitled  to  an  order  on 
the  return  thereof,  unless  cause  is  shovm  to  the  contrary. 

154.  An  attendance  on  a  summons  or  on  an  appointment  before 
a  master,  for  half  an  hour  next  immediately  following  the  return 
thereof,  shall  be  deemed  a  sufficient  attendance. 

*  155.  All  written  consents  upon  which  orders  for  signing  judg. 
ments  are  obtained  shall  be  preserved  in  the  chambers  of  the 
judges  of  the  respective  courts. 

*  156.  In  actions  where  the  defendant  has  appeared  by  attorney 
no  such  order  shall  be  made  unless  the  consent  of  the  defendant 
be  given  by  his  attorney  or  agent. 

*  157.  Where  the  defendant  has  not  appeared  or  has  appeared 
in  person,  no  such  order  shall  be  made  unless  the  defendant  at- 
tends the  judge,  and  gives  his  consent  in  person,  or  unless  his 
written  consent  be  attested  by  an  attorney  acting  on  his  behalf; 
except  in  a  case  where  the  defendant  is  a  barrister,  conveyancer, 
special  pleader,  or  attorney, 

*  158.  Where  a  judge's  order  is  made  during  vacation,  it  shaU 
not  be  made  a  rule  of  court  before  the  next  term. 
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1 159.  Where  a  judge's  order  or  order  ofninprius  is  made  a 

rule  of  court,  it  shall  be  a  part  of  the  rule  that  the  costs  of  making 

the  order  a  rule  of  court  shall  be  paid  by  the  party  against  whom 

^         the  order  is  made,  provided  an  affidavit  be  made  and  filed  that  the 

order  has  been  served  on  the  party,  his  attorney  or  agent,  and  dis* 

'         obeyed. 

f  *  160.  Rules  to  show  cause  shall  be  no  stay  of  proceedings 

»  unlets  two  days'  notice  of  the  motion  shall  have  been  served  on 
^  the  opposite  party,  except  in  the  cases  of  rules  for  new  trials,  or 
to  enter  verdict  or  nonsuit,  motion  in  arrest  of  judgment,  or  for 
f  judgment  ntm  obstante  veredictot  to  set  aside  award  or  annuity 
p  deed,  or  to  enter  a  suggestion,  or  by  the  special  direction  of  the 
^        court. 

Ji;  KOTICES,  SBEVICE  OP,  AITD  OP  EIJLES,  PLEADINGS,  &C. 

c'  •  161.  All  notices  required  by  these  rules,  or  by  the  practice  of 

r        the  court,  shall  be  in  writing. 

1 162.  Where  the  residence  of  a  defendant  is  unknown,  rules, 

notices,  and  other  proceedings  may  be  stuck  up  in  the  office,  but 

not  without  previous  leave  of  the  court  or  a  judge. 
,:  1 163.  It  shall  not  be  necessary  to  the  regular  service  of  a  rule 

J        or  order,  that  the  original  rule  or  order  shall  be  shown,  unless  sight 

thereof  be  demanded,  except  in  cases  of  attachment. 
|t  *  164.  Service  of  pleadings,  notices,  summonses,  orders,  rules, 

and  other  proceedings  shall  be  made  before  seven  o*clocky  p.m.    If 
j'i       made  after  that  hour,  the  service  shall  be  deemed  as  made  on  the 

following  day. 
^fi  1 165.  The  masters  of  the  several  courts  shall  cause  to  be  kept 

^.  an  alphabetical  book  at  their  offices,  to  be  there  inspected  by  any 
1^  attorney  or  his  clerk,  without  fee  or  reward : — and  every  attorney 
^  practising  in  the  said  courts,  and  residing  within  ten  miles  of  the 
.  General  Post  Office,  shall  enter  in  such  book  (in  alphabetical  order) 
\  his  name  and  place  of  business,  or  some  other  proper  place  within 
[^  three  miles  of  the  said  post  office  where  he  may  be  served  with 
"4  pleadings,  notices,  summonses,  orders,  rules,  and  other  proceedings ; 
^  and  as  often  as  any  such  attorney  shall  change  his  place  of  business, 
^  or  the  place  where  he  may  be  so  served  as  aforesaid,  he  shall  make 
^  the  like  entry  thereof  in  the  said  book ;  and  all  pleadings,  notices, 
^  summonses,  orders,  rules,  and  other  proceedings  which  do  not  re- 
.^  quire  a  personal  service  shall  be  deemed  sufficiently  served  on  such 
^  f  attorney  if  a  copy  thereof  shall  be  left  at  the  place  lastly  entered 
'  in  such  book  with  any  person  resident  at  or  belonging  to  such 
,  place,  and  if  any  such  attorney  shall  neglect  to  make  such  entry, 
^!l  the  fixing  up  of  any  notice  or  the  copy  of  any  pleadings,  notice, 
'  ^  summons,  order,  rule,  or  other  proceeding,  for  such  attorney,  in 
'  ^^  the  masters'  offices,  shall  be  deemed  a  sufficient  notice. 
'^j  *  166.  In  all  cases  where  a  party  sues  or  defends  in  person,  he 

^'^      shall,  upon  issuing  any  writ  of  summons  or  other  proceeding,  oft 
^      entering  an  appearance,  enter  in  a  book  to  be  kept  for  that  purpose 
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at  the  master's  office  an  address  within  three  miles  £rom  the 
General  Post  Office,  at  which  all  pleadings,  notices,  sammonses, 
orders,  rules,  or  other  proceedings  not  requiring  personal  service 
shall  be  left;  and  if  such  address  shall  not  be  entered  in  the  said 
book,  or  if  such  address  shall  be  more  than  three  miles  from  tiie 
General  Post  Office,  then  the  opposite  party  shall  be  at  liberty  to 
proceed  by  sticking  up  all  pleadings,  notices,  sammonses,  orders, 
rules,  or  other  proceedings  in  the  master's  office  without  the  neces* 
sity  of  any  further  service. 

*  167.  In  all  cases  where  a  plaintiff  shall  have  sued  out  a  writ 
in  person,  or  a  defendant  shall  have  appeared  in  person,  and  either 
party  shall  by  an  attorney  of  the  court  have  given  notice  in  writing 
to  the  opposite  party,  or  the  attorney  or  agent  of  such  party  of 
such  attorney  being  authorized  to  act  as  attorney  for  the  party  on 
whose  behalf  such  notice  is  given,  all  pleadings,  notices,  summonsefl» 
orders,  rules,  and  other  proceedings  which  according  to  the  prac- 
tice of  the  courts  are  to  be  delivered  to  or  served  upon  the  party 
on  whose  behalf  such  notice  is  given  shall  thereafter  be  delivered 
to  or  served  upon  such  attorney, 

ATTACHMENT. 

*  168.  Rules  for  attachments  shall  be  absolute  in  the  fjrst 
instance  in  the  two  following  cases  only ;  viz.,  first,  for  nonpay- 
ment of  costs  on  a  master's  allocatur ;  secondly,  against  a  shoiff 
for  not  obeying  a  rule  to  return  a  vnit  or  to  bring  in  the  body. 

AWAEDS  AITD  ANNUITIES. 

t  169.  Where  a  rale  to  show  cause  is  obtained  to  set  aside  an 
award  or  annuity,  the  several  objections  thereto  intended  to  be  in- 
sisted upon  at  the  time  of  moving  to  make  such  rule  absolute  shall 
be  stated  in  the  rule  to  show  cause. 

*  170.  Costs  may  be  taxed  on  an  award,  notwithstanding  the 
jtime  for  setting  aside  the  award  has  not  elapsed. 

MISCELLANEOirS, 

*  171.  On  a  reference  to  the  master  to  ascertain  the  amount 
ior  which  final  judgment  is  to  be  signed,  the  master's  certificate 
shall  be  filed  in  the  office  when  judgment  is  signed. 

*  172.  On  every  appointment  made  by  the  master,  the  party  on 
whom  the  same  shall  be  served  shall  attend  such  a[ppointment 
without  waiting  for  a  second,  or  in  default  thereof,  the  master  may 
proceed  exparte  on  the  first  appointment. 

t  173.  The  master's  offices  in  the  several  courts  shall  be  open 
in  term  time,  from  eleven  o'clock  in  the  forenoon  till  five  o'clock 
in  the  afternoon,  and  not  in  the  evening  ;  and  in  the  vacation, 
from  eleven  o'clock  in  the  forenoon  till  three  o'clock  in  the  after- 
noon, except  between  the  10th  day  of  August  and  the  24th  day  of 
.October,  when  they  are  to  be  open  from  eleven  in  the  morning 
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till  two  in  the  afteraoon»  and  except  on  Good  Friday,  Easter  Eve, 
Monday  and  Tuesday  in  Easter  week,  Christmas  Day,  and  the 
three  following  days,  and  snch  of  the  four  following  days  as  may 
not  fall  in  the  time  of  term,  hut  not  otherwise,  namely,  the  Queen's 
Birthday,  the  Queen's  Ascension,  Whit  Monday,  and  Whit  Tues- 
day, when  the  offices  shall  he  closed. 

174.  In  all  cases  in  which  any  particular  numher  of  days,  not 
expressed  to  be  clear  days,  is  prescribed  by  the  rules  or  practice  of 
the  courts,  the  same  shtdl  be  reckoned  exclusively  of  the  first  day, 
and  inclusively  of  the  last  day,  unless  the  last  day  shall  happen  to 
fall  on  a  Sunday,  Christmas  Day,  Good  Friday,  or  a  day  appointed 
for  a  public  fast  or  thanksgiving,  in  which  case  the  time  shall  be 
reckoned  exclusively  of  that  day  also. 

t  175.  The  days  between  Thursday  next  before,  and  the  Wed- 
nesday next  after  Easter  week,  and  Christmas  Day  and  the  three 
following  days^  shall  not  be  reckoned  or  included  in  any  rules, 
notices,  or  other  proceedings,  except  notices  of  trial  or  notices  of 
inquiry. 

t  176.  In  all  causes  in  which  there  have  been  no  proceedings 
for  one  year  from  the  last  proceeding  had,  the  party,  whether  plain- 
tiff or  defendant,  who  desires  to  proceed,  shall  give  a  calendar 
montVs  notice  to  the  other  party  of  his  intention  to  proceed.  The 
summons  of  a  judge,  if  no  order  be  made  thereupon,  shall  not  be 
deemed  a  proceeiUng  within  this  rule.  Notice  of  trial,  though 
afterwards  countermanded,  shall  be  deemed  a  proceeding  within  it, 

70BMS  07  FBOOEEDINGS. 

t  The  forms  of  proceedings  contained  in  the  schedule  hereunder 
may  be  used  in  the  cases  to  which  they  are  applicable,  with  such 
alterations  as  the  nature  of  the  action,  the  description  of  the  court 
in  which  the  action  is  depending,  the  character  of  the  parties,  or 
the  circumstances  of  the  case  may  render  necessary;  but  any 
variance  therefrom,  not  being  in  matter  of  substance,  shall  not 
affect  their  validity  or  regularity. 
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SCHEDULE  OP  FOEMS  TO  THE  COMMON 
LAW  PEOCEDUBE  ACT  OF  1862. 


1.  Form  of  an  hwe  in  General  (a). 

In  the  Queen's  Bench  lor  **  Common  Pleas/'  or  "  Excheqaer  of 
Pleas/'  as  the  case  may  be"]. 

The day  of  — ,  in  the  year  of  our  Lord  18 — ,  {date  of 

declaration.) 

{The  Venue.)— A,  B.  by  P.  A.  his  attorney  {jar  "  in  person,"  as 
the  case  may  be  and  as  in  the  declaration^  sues  C.  D.,  who  has 
been  summoned  to  answer  the  said  A.  B.  by  virtue  of  a  writ  issued 

on  the  —  day  of ,  in  the  year  of  our  Lord {the  date  of 

the  first  writ),  out  of  her  majesty's  Ck>urt  of  Queen's  Bench,  [or 
**  Common  Pleas/'  or  **  Exchequer  of  Pleas/'  as  the  case  ntay  iej 
for  [&c.  copy  the  declaration  from  these  words  to  the  end,  and  aU 
the  pleadings,  with  their  dates,  writing  each  plea  or  pleading  in  a 
separate  paragraph,  and  numbering  the  same  as  in  the  pleading 
delivered,  and  conclude  thus]  :  Therefore  let  a  jury  come,  &c 


2.  Form  qf  a  Nisi  Prius  Record  (b). 

The  Nisi  Prius  record  will  be  a  copy  of  the.  issue  as  delivered 
in  the  action.  It  must  be  engrossed  on  the  parchment,  and  a 
more  convenient  ihapethan  that  heretofore'in  use  must  be  adopted. 


(a)  It  will  he  seen  that  this  form  is  nearly  the  same  as  that 
given  by  the  now  abolished  rule  of  H.  T.  4  Will.  4,  and  like  that 
m  Ohit.  Forms,  p.  179,  except  as  to  the  requiring  the  pleadings  to 
be  numbered  as  in  the  form  of  the  ple-ading  delivered.  As  to  issue 
where  there  are  no  pleadings,  sect.  42,  see  No.  6. 

{b)  See  sect.  102,  and  notes. 
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3.  Form  qf  a  Potiea  on  a  Verdict  for  Plainiif  on  all  the  Issues 
where  the  Cause  is  tried  in  London  or  Middlesex,  and  where 
the  Defendant  appears  at  the  Trial  (a). 

Afterwards  on  the  •—  day  of ,  a.  d.  —  {the  first  day 

qf  the  sittings),  at  the  Guildhall  of  4he  city  of  London  [or  '*  at 
Westminster  Hall,  in  the  county  of  Middlesex/']  before  the  Right 
Honourable  John  Lord  Campbell,  her  majesty's  chief  justice 
assigned  to  hold  pleas  in  the  court  of  our  lady  the  queen  before 
the  queen  herself,  [or,  if  in  the  Common  Pleas,  "before  the  Right 
Honourable  Sir  John  Jeryis,  knight,  her  majesty's  chief  justice 
assigned  to  hold  pleas  in  her  majesty's  Court  of  the  Bench,"  or  in 
the  Exchequer,  **  before  the  Right  Honourable  Sir  Frederick 
Pollock,  knight,  chief  baron  of  her  majesty's  Court  of  Exche- 
quer,"] come  the  parties  within  mentioned  by  their  respective 
attorneys  within  mentioned,  and  a  jury  of  the  within  county  [or 
'*  city"]  being  summoned,  also  come,  who,  being  sworn  to  try  the* 
matters  in  question  between  the  said  parties  upon  their  oath,  say 
that,  [&c.  state  the  affirmative  or  negative  of  the  issue  as  it  is 
found  for  the  plaintiff,  and  in  the  terms  adopted  in  the  pleading."] 
[If  there  be  several  issues  joined  and  tried,  then  say  *'  as  to  the 
first  issue  within  joined  upon  their  oath  say  that,"  ^&c.  state  the 
affirmative  or  negative  of  the  issue  as  found  for  plamt\ff,)  '*  and 
as  to  the  second  issue  within  joined,  the  jury  aforesaid  upon  their 
oath  say  that,"  (&c.  so  proceed  to  state  the  finding  of  the  jury  on 
all  the  issues,)"]  [Conclude  with  an  assessment  qf  the  damages 
thus]  :  And  they  assess  the  damages  of  the  plaintiff  on  occasion 
of  the  premises  within  complained  of  by  him,  over  and  above  his 
costs  of  suit,  to  £ ,  and  for  those  costs  to  40«.    Therefore,  &C 


4.  The  like  where  the  Cause  is  tried  at  the  Assizes, 

Afterwards,  on  the  — ^  day  of ,  a.  d. {the  commiS' 

sion  day  qf  the  assizes),  at ,  in  the  county  [or  "city"]  of 

— ,  before  Sir ,  knight,  and  Sur ,  knight,  justices  of  our 

said  lady  the  queen,  assigned  to  take  the  assizes  in  and  for  the 
vrithin  county  [or  **  city  and  county,"  or  "  town  and  county,"  as 
the  case  may  be] ,  come  the  parties  within  mentioned  by  their 
respective  attorneys  within  mentioned;  and  a  jury  of  the  said 
county  [or  "  city  and  county,"  or  "  town  and  county,"  as  the  case 
may  d«,]  being  summoned  also  come,  who,  being  sworn  to  try  the 
matters  in  question  between  the  said  parties,  upon  their  oath  say, 


(a)  This  form  is  adapted  to  cases  which,  under  the  Common  Law 
Procedure  Act,  are  tried  without  pleadings,  see  sect.  42,  p.  112, 
ante.  It  is  like  that  in  Chit.  Forms^  p.  271,  omittimc  the  name 
of  the  associate. 
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that  [&c.  ttate  the  negative  or  affirmative  qf  the  issue  as  it  is 
found  for  the  plaintiffs  ^^  **>  ^^  terms  adopted  by  the  pleading,'] 
[If  there  be  several  issues  joined  and  tried,  then  say,  '*  as  to  the 
first  issue  within  joined  upon  their  oath  say,  that/'  (&c.  state  the 
ifffirmative  or  negative  qf  the  issue  as  it  is  found  far  the  plamt^y) 
'*  and  as  to  the  second  issue  within  joined,  the  jury  aforesaid,  on 
their  oath  aforesaid,  say,  that''  (&c.  so  proceed  to  state  the  finding 
of  the  jury  on  all  the  issues,)"]  IConclude  with  stating  an  assess^ 
ment  (f  the  damages  thus]  :  And  they  assess  the  damages  of  the 
plaintiff  on  occasion  of  the  premises  within  complained  of  by  him, 
over  and  above  his  costs  of  suit,  to  £— ,  and  for  those  costs  to 
40f.    Therefore,  &c. 


5.  Form  of  a  Judgment  for  Plaintiff  on  a  Verdict  in  a  Town 
Cause  (a), 

(Copy  the  Nisi  Prius  record ,  and  then  proceed  thus,')  Afcer- 
Kards,  on  the  ^—  day  of  -—  in  the  year  of  our  Lord  — — 
(day  of  signing  final  judgment)  come  the  parties  aforesaid,  by  their 
respective  attorneys  aforesaid  (or  as  the  cote  may  be,  if  they  have 
not  appeared  by  attorneys),  and  the  Right  Honourable  John  Lord 
Campbell,  her  majesty's  chief  justice  assigned  to  hold  pleas  in 
the  court  of  our  lady  the  queen,  before  the  queen  herself,  (or, 
if  in  the  Common  Pleas,  **  the  Right  Honourable  Sir  John  Jervis, 
knight,  her  majesty's  chief  justice  assigned  to  hold  pleas  in  her 
majesty's  court  of  the  bench,"  or,  if  in  the  Exchequer,  *'  the  Right 
Honourable  Sir  Frederick  Pollock,  knight,  chief  baron  of  her 

majesty's  court  of  Exchequer,"  or  "  Sir ,  knight,  one  of  her 

majesty's  justices  of  her  court  of (as  the  case  may  be),  before 

whom  the  said  issue  was  (or  *  issues  were')  tried  in  the  absence  of 
her  majesty's  chief  justice,  &c.,"  as  the  case  may  be,)  hath  sent 
hither  his  record  had  before  him  in  these  words :  Afterwards  [&c, 
ccpy  the  postea."]  Therefore  it  is  considered  that  the  plaintiff  do 
recover  against  the  defendant  the  said  moneys  by  the  jurors  afore- 
said in  form  aforesaid  assessed  [or,  if  the  action  be  in  debt,  and 
the  jury  do  not  assess  the  debt,  but  only  the  damages  and  forty 
shillings  costs,  then  say  "  do  recover  against  the  defendant  the 

said  debt  of  £ ,  and  the  moneys  by  the  jurors  aforesaid  in  form 

aforesaid  assessed  "]  and  also  £ for  his  costs  of  suit  by  the 

{a)  This  form  is  nearly  the  same  as  that  given  by  the  now 
abolished  rule  of  H.  T.  4  Will.  4,  and  like  that  in  Chit.  Forms,  p. 
298.  It  is  in  more  general  terms  adapted  to  the  95th  section  of 
the  act,  ante.  The  cUstinction  between  debt  and  damages  is  here 
only  necessarily  made  use  of  with  reference  to  cases  where,  though 
there  is  judgment  by  default  for  the  debt  or  money  demand,  (sect. 
98,)  there  are  damages  not  mere  matter  of  calculation,  sect.  94. 
The  form  is  likewise  adapted  to  cases  of  issues  without  pleadings, 
sect.  42. 
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court  here  adjudged  of  increase  to  the  plaintiff,  which  said  moneys 
and  costs  \pr  **  debt,  damages,  and  costs,"]  in  the  whole  amount 

toJB . 

[/n  the  margin  of  the  roll,  opposite  the  words  "  Therefore  it  is 

considered/'  write  "  Judgment  signed  the  —  day  of ,  a.  d, 

— ,"  stating  the  day  of  signing  the  judgment,'] 


6.  The  like,  in  a  Cause  tried  at  the  Assizes. 

{Copy  the  Nisi  Prius  record,  and  then  proceed  thus:)  After- 
wards, on  the day  of in  the  year  of  our  Lord {day 

of  signing  final  Judgment,)  come  the  parties  aforesaid,  by  their 
respective  attorneys  aforesaid  {or  as  the  case  may  be) ;  and  Sir 

,  knight,  and  Sir ,  knight,  justices  of  our  lady  the  queen 

assigned  to  take  the  assizes  in  and  for  the  said  county  lor  "  city 
and  county,''  &c.,  as  the  case  may  be"],  before  whom  the  said  issue 
was  [or  '*  issues  were"]  tried,  have  sent  hither  their  record  had 
before  them  in  these  words.  Afterwards,  [&c.  Conclude  as 
directed  in  the  preceding  form.'] 


7.  Form  of  an  Issue  where  it  is  directed  to  be  tried  by  the 
Sheriff,  ^c.  (a). 

{Commence  the  issue  as  inform  No.  1,  above  prescribed.  Then 
copy  all  the  pleadings,  and  after  the  joinder  of  issue  proceed  as 
follows :)  And  forasmuch  as  the  sum  sought  to  be  recovered  in 
this  suit,  and  indorsed  on  the  said  writ  of  summons,  does  not 

exceed  20/.,  hereupon  on  the day  of  ■^— ,  in  the  year  — 

{teste  of  writ  of  trial),  pursuant  to  the  statute  in  that  case  made 

and  provided,  the  sheriff  {or  "  the  judge  of ,  being  a  court  of 

record  for  the  recovery  of  debt  in.  the  said  county,"  as  the  case 
may  be,]  is  commanded  that  he  summon  twelve,  &c.,  who 
neither,  &c.,  who  shall  be  sworn  truly  to  try  the  issue  \or  "  is- 
sues,"] above  joined  between  the  parties  aforesaid,  and  that  he 
proceed  to  try  such  issue  [or  **  issues "]  accordingly ;  and  when 
the  same  shall  have  been  tried  that  he  make  known  to  the  court 
here  what  shall  have  been  done  by  virtue  of  the  writ  of  our  lady 
the  queen  to  him  in  that  behalf  directed,  with  the  finding  of  the 
jury  thereon  indorsed  on  the day  of  — ^,  &c. 

(a)  This  form  is  very  nearly  the  same  as  that  given  by  the  now 
repealed  rule  of  H.  T.  4  Will.  4.  The  alterations  in  it  are  only 
made  to  meet  the  changes  of  practice  effected  by  the  Common  Law 
Procedure  Act,  as  to  abolition  of  distinction  between  debt  and 
damages  (sect  95),  trial  of  questions  without  pleadings  (sect.  42), 
and  other  points. 
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8.  Form  qfa  Writ  qf  Trial  before  the  SheriJT,  Sfc.^a). 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Grot 
Britain  and  Ireland,  queen,  defender  of  the  faith,  to  the  shoiff 

of  ^— ,  [or  "  to  the  judge  of ,  bemg  a  court  of  record  for 

the  recovery  of  debt  in  our  county  of /*  a#  the  ctue  map  bei] 

greeting:  Whereas  A,  B,  in  our  court  of  Queen's  Bench  [or 
**  Common  Pleas,"  or  **  Exchequer  of  Pleas,"  as  the  case  may  be,] 

at  Westminster,  on  the {date  of  first  writ  qf  summons)  day 

of in  the  year  of  our  Lord ,  impleaded  C  2>.  in  an  action 

for  [&c.,  here  recite  the  declaration  in  the  past  tense,']  and  the 

plaintiff  claimed  £ :  And  whereas  the  defendant  on  the  {dak 

qf  plea)  day  of last,  by his  attorney,  {or,  as  ihe  case 

may  be^)  came  into  our  said  court,  and  said  [&c.,  here  cite  the 
pleas  and  pleadings  to  the  joinder  qf  issue  .*]  And  whereas  the  sum 
sought  to  be  recovered  in  the  said  action,  and  indorsed  on  the 
writ  of  summons  therein,  does  not  exceed  20/. ;  and,  it  is  fitting 
that  the  issue  [or  ''  issues  "]  joined  as  aforesaid  should  be  tried 
before  you  the  said  sheriff  [or  **  judge,"  as  the  case  may  be :]  We 
therefore,  pursuant  to  the  statute  in  such  case  made  and  provided 
command  you  that  you  do  summon  twelve  free  and  lawful  men  of 
your  county  duly  qualified  according  to  law,  who  are  in  nowise 
akin  to  the  plaintiff  or  to  the  defendant,  who  shall  be  sworn  truly 
to  try  the  said  issue  [or  **  issues  **]  joined  between  the  parties 
aforesaid,  and  that  you  proceed  to  try  such  issue  [or  *' issues  "]  ac 
cordingly ;  and  when  the  same  shall  have  been  tried  in  manner 
aforesaid,  we  command  you  that  you  make  known  to  us  [or  in  the 
Common  Pleas  "  to  our  justices,*'  or  in  the  Bxcheguer,  *'  to  the 
barons  of  our  said  Exchequer,"  as  the  case  may  bei]  at  Westmin- 
ster,  what  shall  have  been  done  by  virtue  of  this  writ,  with  the 

finding  of  the  jury  hereon  indorsed,  on  the  day  of next. 

Witness {name  of  the  chief  justice,  or  of  the  chief  baron  if 

the  action  is  in  the  JSjPchegiier)  at  Westminster  the day  oi 

—  in  the  year  of  our  Lord . 


9.  Form  of  Indorsement  on  the  Writ  of  Trial  qfthe  Verdict{a). 

Afterwards,  on  the day  of ,  in  the  year  of  our  Lord, 

{day  of  trial),  before  me,  sheriff  of  the  county  of ,  [or 

"judge  of  the  court  of "]  came  as  well  the  within-named 

plaintiff  as  the  within-named  defendant,  by  their  respective  attor- 
neys within-named,  {or,  as  the  case  may  be,)  and  the  jurors  of  the 
jury  by  me  duly  summoned,  as  within  commanded,  also  came,  and 
being  duly  sworn  to  try  the  issue  [or  "  issues  "]  within  mentioned 


(a)  This  form  is  very  nearly  the  same  as  that  given  by  the  now 
repealed  rule  of  H.  T.  4  Will.  4. 
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on  their  oath,  said  that  [&c  here  state  the  finding  of  the  jury  a$ 
in  apoetea  on  a  trial  at  Niei  PrhuJ] 
,  ^tf  The  answer  to  S.  8,^  sheriff. 


10.  7%e  Uket  in  case  a  Noneuit  taket  place  (a). 

^Proceed  as  in  the  above  form,  but  after  the  words  "  duly 
sworn  to  try  the  issue  within  mentioned/'  proceed  as  follows :] 
and  were  ready  to  give  their  verdict  in  that  behalf;  but  the  plain- 
tiff being  solemnly  called,  came  not,  nor  did  he  further  prosecute 
his  said  suit  against  the  defendant. 


11.  Form  of  Judgment  for  the  Plaintiff  after  Trial  brfore  the 
Sherif{b). 

(Copy  the  issue,  and  then  proceed  asfblhw* :)  Afterwards,  on 

the day  of ,  in  the  year  of  our  Lord  — ^  {day  qf  sign^ 

ing final  Judgment),  come  the  parties  aforesaid,  by  their  respective 
attorneys  aforesaid  {as  the  case  may  be),  and  the  said  sheriff  [or 
<<  judge,''  as  the  case  may  be],  before  whom  the  said  issue  [or 
« issues,"]  came  on  to  be  tried,  hath  sent  hither  the  said  last- 
mentioned  writ,  with  an  indorsement  thereon,  which  said  indorse- 
ment  is  in  these  words,  to  wit  (copy  the  indorsement).  Therefore 
it  is  considered  (&c.,  conclude  as  in  other  cases.  See  the  form, 
supra.  No.  5). 


WRITS   OF   BXBCVnON. 

1.  Writ  of  Fieri  Facias  on  a  Judgment  for  Plaintiff  (e), 
Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 

(a)  This  form  is  very  nearly  the  same  as  that  given  by  the  now 
repealed  rule  of  H.  T.  4  Will.  4. 

(b)  This  form  is  the  same  as  that  given  by  the  now  reT>ealedrule 
of  H.  T.  4  Wai.  4. 

(a)  This  writ  in  many  respects  materially  differs  from  the  form 
of  that  given  by  the  now  repealed  rule  of  H.  T.  2  Vict.,  and  is  like 
that  in  Chit.  Forms,  p.  317.  The  form  is  now  applicable  to  all  the 
courts,  tjidthenonomittas  clause  may  it  seems  always  be  inserted ; 
vide  forms  under  act  of  1 854.  Mr.  Chittv  said, "  Such  a  clause  might 
still  be  inserted  in  writs  issued  out  of  the  courts  of  Queen's  Bench 
or  Common  Pleas ;  but  not  so,  it  would  seem,  without  a  return  to 
a  previous  writ  showing  a  default  made  by  the  bailiff  or  other  the 
party  having  the  execution  of  writs  in  a  liberty  or  franchise  in 
which  the  writ  is  to  be  executed."  It  will  be  seen  that  this  form, 
like  others  given,  is  adapted  to  the  Common  Law  Procedure  Act  of 
1852,  ss.  42—95,  &c.    Thus  it  directs  the  sheriff  to  levy  the  amount 
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BritaiA  and  Ireland,  queen,  defender  of  the  faith,  to  the  sheriff  of 
•^— ,  g^reeting :  We  command  you,  that  lifsued  out  of  the  court 
of  Exchequer  t  tay^  "  We  command  you,  that  you  omit  not  by  rea- 
son  of  any  liberty  of  your  county,  but  that  you  enter  the  same, 
and  "'\  of  the  goods  and  chattels  of  C.  D,  in  your  bailiwick  you 
cause  to  be  made  £ *  (a)  {the  amount  ofaUthe  moneys  reco- 
vered by  thejudgment)  which  A.  B,  lately  in  our  court  of  Queen's 
Bench  [or  *♦  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  at  the  case 
may  be,']  recovered  against  him,  whereof  the  said  C.  Z>.  is  eon- 
Ticted,  together  with  interest  upon  the  said  sum  at  the  rate  of 
four  pounds  per  centum  per  annum  from  the  '         day  of         , 

in  the  year  of  our  Lord (i),  on  which  day  the  judgment 

aforesaid  was  entered  up,  and  have  that  money,  with  such  interest 
as  aforesaid,  before  us  [or  in  the  Common  Pleas  *'  before  our 
justices,''  or  in  the  Exchequer  **  before  the  barons  of  our  Exche- 
quer," as  the  case  may  be,"]  at  Westminster,  immediately  after  the 
execution  hereof  to  be  rendered  to  the  said  A.  J5.;  **and  that 
you  do  all  such  things  as  by  the  statute  passed  in  the  second  year 
of  our  reign  you  are  authorized  and  required  to  do  in  this  behaH 
And  in  what  manner  you  shall  have  executed  this  our  writ  make 
appear  to  us  [or  in  the  Common  Pleas  **  to  our  justices,"  or  in  the 
Exchequer  **  to  the  barons  of  our  Exchequer,"  as  the  case  may 
be]f  at  Westminster ;  immediately  after  the  execution  hereof,  and 

have  you  there  then  this  writ.    Witness  at  Westminster, 

the day  of ,  in  the  year  of  our  Lord . 


2.  Writ  of  Fieri  Facias  on  a  Judgment  for  Defendant. 

Victoria,  &c,  (c),  which  lately  in  our  court  of  Queen's  Bench  [or 
"  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  ^], 
were  awarded  to  C.  D.,  for  his  costs  of  defence  in  an  action  lately 
prosecuted  in  our  said  court  by  the  said  A,  B.  against  the  said 

of  the  moneys  recovered  by  the  judgment,  without  showing  for 
what  these  moneys  were  recovered,  whether  for  debt,  or  damages, 
or  costs.  It  also  omits  all  reference  to  the  record,  because  by  the 
Common  Law  Procedure  Act,  sect.  206,  and  by  the  new  rule.  No. 
70,  ante,  it  is  no  longer  necessary  to  enter  the  proceedings  upon  any 
roll  before  issuing  execution.  Vide  the  new  rules.  Nob.  72,  73,  aa 
to  the  teste  of  the  writ :  also  as  to  the  indorsements  to  be  made  on 
it  of  the  amount  to  be  levied,  and  of  the  name  and  place  of  abode 
or  office  of  business  of  the  attorney  who  issues  it. 

(a)  Down  to  the  asterisk  all  the  forms  of  fi,  fa.  are  the  same. 

(6)  The  day  on  which  the  judgment  was  entered  up.  or  if 
entered  up  prior  to  the  Ist  of  October,  1838,  say  "  from  the  let 
day  of  October,  in  the  year  of  our  Lord  1838,'*  omitting  the  words 
**on  which  day  the  judgment  aforesaid  was  entered  up." 

(c)  Same  as  the  preceding  form^  down  to  the  asterisk,  and  also 
from  the  two  asterisks. 
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C.  D.,  whereof  the  said  A.  B,  is  convicted,  together  with  interest 
on  the  said  sum  at  the  rate  of  four  pounds  per  centum  per  annum 

from  the  ■^—  day  of ,  in  the  year  of  our  Lord ,  on  which 

day  the  judgment  aforesaid  was  entered  up,  and  have  you  that 
money  before  us  [or  m  the  Common  Pleat  **  before  our  justices/' 
or  intheExcheqwr  '*  before  our  barons/'  as  the  case  may  be,']  at 
Westminster,  immediately  after  the  execution  hereof,  to  be  ren- 
dered to  the  said  C.  D,  [&c.,  as  inform  1]. 


3.  Writ  qf  Fieri  Facias  on  a  Rule  for  Payment  of  Money. 

Victoria,  &c.  (a),  (&c.,  as  in  form  1,  to  the  asterisk),  Which 
lately  in  our  court  of  Queen's  Bench,  [or  "  Common  Pleas,'*  or 
**  Exchequer  of  Pleas,"  as  the  case  may  be],  by  a  rule  of  our  said 

court,  dated  the day  of ,  a.d. ,  were  ordered  to  be 

paid  by  the  said  C,  D.  to  A,  B. ;  {b)  *  and  that  of  the  said  goods 
and  chattels  of  the  said  C,  D,  in  your  bailiwick  you  further  cause 
to  be  made  interest  upon  the  said  sum  at  the  rate  of  four  pounds 

per  centum  per  annum  from  the day  of ,  in  the  year  of  our 

Lord (c),  (on  which  day  the  said  rule  was  made),  and  have 

that  money,  together  with  such  interest  as  aforesaid,  before 
us  *  *  (rf),  [or  in  the  Common  Pleas  "  before  our  justices,"  or  in 
the  Exchequer  **  before  the  barons  of  our  Exchequer,"  as  the  case 
may  be],  at  Westminster  immediately  after  the  execution  hereof, 
to  be  rendered  to  the  said  A.  B,,  (&c.,  as  inform  1). 


4.  Writ  qf  Fieri  Facias  <m  a  Rule  for  Payment  of  Money  and 
Costs. 

Victoria,  &c.  (e)  (as  in  preceding  form  down  to  the  asterisk), 
together  with  certain  costs  in  the  said  rule  mentioned,  which  said 

costs  have  been  taxed  and  allowed  by  our  sud  court  at  £ ; 

and  that  of  the  said  goods  and  chattels  of  the  said  C  D.  in  your 
bailiwick,  you  further  cause  to  be  made  interest  upon  the  said  two 
several  sums  at  the  rate,  &c,  from  the day  of ,  in  the 


(a)  Thi 
of  H.  T.  i 


This  form  is  nearly  like  that  given  by  the  now  repealed  rule 
.  T.  2  Vict. 
{b)  The  next  form  is  the  same  down  to  this  asterisk. 
Jc)  The  day  on  which  the  rule  wae  made,  or  if  it  were  made 
prior  to  the  Ist  of  October,  1888,  say  *'  from  the  1st  day  of  October, 
in  the  year  of  our  Lord  1838,"  omitting  the  words  "  on  which  day 
the  said  rule  was  made." 

(d)  The  next  form  is  the  same  from  these  asterisks. 

(e)  This  form  is  the  same  as  the  preceding  one^  and  is  taken  from 
that  given  by  the  now  repealed  rule  of  H.  T.  2  Vict.,  except  ae 
to  the  levying /or  the  costs, 

B  B 
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year  of  our  Lord  — ^-  (a),  and  hafe  those  moneys,  together  witk 
sach  interest  as  aforesaid,  before  us.  (&c.,  as  in  preceding  farm\ 
and  that  you  do  all  such  things  as  by  the  statute  passed  in  the 
second  year  of  our  reign  you  are  authorized  and  reqoirad  to  da  is 
this  behalf.    And  in  what  manner  (&c.y  08  in  No,  1). 


5.  Writ  qf  Fieri  Facias  on  a   Rule  for  Payment  of  CotU 
only  {b). 

Victoria,  &c.  (same  as  preceding  form  to  the  asterisk),  for  certtin 
costs  which  by  a  rule  of  our  Court  of  Queen's  Bench  [or  "  Coid- 
mon  Pleas,''  or  '*  Exchequer  of  Pleas,"  as  the  case  may  de],  dated 

the day  of ,  in  the  year  of  our  Lord ,  were  ordoed 

to  be  paid  by  the  said  C.  2>.  to  A.  B.y  which  said  costs  have  bees 
taxed  and  allowed  by  our  said  court  at  the  said  sum,  and  that  of 
the  said  goods  and  chattels  of  the  said  C.  2>.  in  your  bailiwick  70a 
further  cause  to  be  made  interest  upon  the  said  sum  at  the  rate  of 

four  pounds  per  centum  per  annum,  from  the day  of , 

in  the  year  of  our  Lord (c),  and  have  that  money,  together 

with  such  interest  as  aforesaid,  before  us  {same  as  in  preeedmi 
form,  and  ending  as  inform  1). 

6.  Writ  of  Fieri  Facias  on  a  Judgment  of  an  Inferior  Court  re- 
moved into  one  of  the  Superior  Courts  (d), 
Victoria,  8cc.  {same  as  form  1  to  the  asterisk)  ^  which  A,  B.  latdy 

in {insert  the  style  qfthe  court)^  by  the  judgment  of  the  said 

court,  recovered  against  the  said  C  D.,  whereof  the  said  C.  2>.  is  con- 
victed, and  which  judgment  was  afterwards,  on  the day  of , 

in  the  year  of  our  Lord ,  removed  into  our  court  of  Queen's 

Bench  [or  **  Common  Pleas,"  or  **  Exchequer  of  Pleas,"  as  tie 
case  may  be"],  by  virtue  of  an  order  of  that  our  said  court  [^or  "  of 

,  one  of  the  justices  of  that  our  said  court,"  as  the  case  may 

be} ,  in  pursuanoe  of  the  statute  in  such  case  made  and  provided, 
and  the  oosts  attendant  upon  the  application  for  the  said  order  and 

upon  the  said  removal  were,  on  the day  of ,  in  the  jreir 

of  our  Lord — ' — ^  taxed  and  allowed  by  our  said  Court  of  Queen's 
Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the 
case  may  be"],  at  £ ;  *  and  we  further  command  you,  that  of 

(a)  The  day  on  which  the  costs  were  taxed.  If  the  costs  were 
taxed  after  the  rule  made,  and  you  seek  to  recover  interest  on  the 
principal  money  from  the  date  of  the  latter,  yon  moat  alter  the 
form  accordingly,  as  to  the  date. 

(6)  This  is  a  new  form,  there  not  being  one  for  costs  only 
amongst  the  forms  given  by  the  now  repealed  rale  of  H.  T.  2  Vict. 

(c)  The  day  on  which  the  costs  were  taxed,  or  if  there  has  been 
more  than  one  allocatur,  the  day  on  which  the  last  alloeatnr  was 
made. 

(d)  This  form  is  like  that  given  by  the  rule  of  H.  T.  2  Vict. 
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the  said  goods  fmd  chattels  of  the  said  C.  D.  in  your  bailiwick  you 

further  cause  to  be  made  the  said  £ (a)  together  with  interest 

on  the  said  two  several  sums  at  the  rate  of  four  pounds  per  centum 

per  annum  from  the  said  — —  day  of ,  in  the  year  of  our 

Lord (b) ;  and  that  you  have  that  money,  with  such  inte- 
rest as  aforesaid,  before  us  (&c.  m  inform  1). 


7.  Writ  of  Fieri  Facias  on  a  Rule  or  Order  for  Payment  qf 
Money  made  in  an  Inferior  Court,  and  removed  into  one  qf  the 
Superior  Courtage), 

Victoria,  &c.  (same  as  form  1   to  the  asterisk),  which  lately  in 
>—  (insert  the  style  qfthe  court),  by  a  rule  lor  **  order"]  of  the 

said  court,  entitled ■  (as  the  case  may  be),  were  by  the  said 

court  ordered  to  be  paid  by  the  said  C.  D.  to  A,  B, ;  and  which  rule 

lor  '*  order"]  was  afterwards,  on  the  day  of ,  in  the 

year  of  our  Lord  • ,  removed  into  our  court  of  Queen's  Bench 

lor  **  Common  Picas,"  or  **  Exchequer  of  Pleas,"  as  the  case  may 

bCj]  by  virtue  of  an  order  of  that  our  said  court,  lor  '*  of , 

one  of  the  justices  of  that  our  said  court,"  as  the  case  may  6e,]  in 
pursuance  of  the  statute  in>.that  case  made  and  provided,  and  the 
costs  and  charges  attendant  upon  the  application  for  the  said  last- 
mentioned  order  and  upon  the  said  removal  were,  on  the  ^—  day 

of ,  in  the  year  of  our  Lord ,  taxed  and  allowed  by  our 

said  court  of  Queen's  Bench  lor  "  Common  Pleas,"  or  "  Exche- 
quer of  Pleas,"  as  the  case  may  be,"]  at  £ ;  and  we  further 

command  you,  that  of  the  said  goods  and  chattels  of  the  said  C, 
D.  in  your  bailiwick  you  further  cause  to  be  made  the  said 

£ •  (rf),  together  vnth  interest  on  the  said  two  several  sums  at 

the  rate  of  four  pounds  per  centum  per  annum  from  the  said 

day  of  '  (e),  and  that  you  have  those  moneys,  with  such  inte~ 
rest  as  aforesaid,  before  us  (&c.  as  inform  1). 


8.  Writ  of  Fieri  Facias  on  a  Rule  or  Order  for  Payment  of  Money 
and  Costs  tnade  in  an  Ir^erior  Court,  and  removed  into  one  of 
the  Superior  Courts. 

Victoria,  &c.  (as  in  form  1  to  the  asterisk)  which  lately  in 
(insert  the  style  qfthe  court),  by  a  rule  lor  **  order"]  of  the 

(a)  The  costs  attendant  upon  the  removal  of  the  judgment  out 
of  the  inferior  court  into  the  superior  court. 

(b)  The  day  on  which  the  costs  of  removal  were  taxed. 

(c )  This  form  is  like  that  given  by  the  rule  of  H.  T.  2  Vict. 

(d)  The  costs  of  removing  the  rule  of  the  inferior  court  into  the 
superior  court. 

( e)  The  day  on  which  the  costs  of  removing  the  rule  of  the 
'inferior  court  into  the  superior  court  were  taxed 
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said  coari,  entitled  — —  (as  the  ease  may  he),  were  by  the  said 
court  ordered  to  be  paid  by  the  said  C.  D.  to  ^.  B.,  and  abo 

£ for  the  costs  of  the  said  rule  [or  "  order"]  by  the  said 

court  also  ordered  to  be  paid  by  the  said  C.  D.  to  the  said  J.  B.; 
which  said  rule  lor  '*  order*']  was  afterwards  (eame  as  in  hut 
form  doum  to  the  asterisk)  (a)  together  with  the  interest  on  the 
said  three  several  sums,  at  the  rate  of  four  pounds  per  centum  per 

annum,  from  the  said day  of ,  in  the  year  of  our  L«d 

{b),  and  that  you  have  those  moneys,  with  such  interest  as 

aforesaid,  before  us  (same  as  in  last  form,  and  as  inform  1). 


9.  Writ  of  Elegit  on  a  Judgment  for  Plamfijgr. 

Victoria,  &c.  (as  in  form  1  to  the  asterisk).  Whereas  A,  B^ 
lately  in  our  court  of  Queen's  Bench  [or  "  Ck)mmon  Pleas,"  or 
**  Exchequer  of  Pleas,"  as  the  case  may  be"] ,  by  the  judgment  of  the 

same   court  recovered  against  C.  D.  £- (the  amount  qf  aB 

the  moneys  recovered  by  the  judgment),  whereof  the  said  C,  D, 
is  convicted,  and  afterwards  (c)  f  the  said  A,  B.  came  into  oar 
said  court,  and,  according  to  the  form  of  the  statutes  in  such  case 
made  and  provided,  chose  to  be  delivered  to  him  all  the  goods 
and  chattels  of  the  said  C.  D.  in  your  bailiwick,  except  his  oxea 
and  beasts  of  the  plough,  and  also  all  such  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  including  lands  and 
hereditaments  of  copyhold  or  customary  tenure,  in  your  bailiwick, 
as  the  said  C.  D,  or  any  person  in  trust  for  him  was  seised  or  pos- 
sessed of  on  the day  of ,  in  the  year  of  our  Lord •  (rf), 

(on  which  day  the  judgment  aforesaid  was  entered  up,)  or  at  any 
time  afterwards,  or  over  which  the  said  C  D,  on  that  day,  or  at 
any  time  afterwards,  had  any  disposing  power  which  he  might, 
without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit,  to  hold  to  him  the  said  goods  and  chattels  as  his  proper 
goods  and  chattels,  and  to  hold  the  said  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments  respectively,  according  to  the 
nature  and  tenure  thereof,  to  him  and  to  his  assigns,  according  te 
the  form  of  the  said  statutes,  **  until  the  said  sum,  together  with 
interest  thereon  at  the  rate  of  four  pounds  per  centum  per  annum 
from  the day  of ,  in  the  year  of  our  Lord («),  shall 

(a)  The  costs  of  removing  the  rule  from  the  inferior  court  into 
the  superior  court. 

(b)  The  day  on  which  the  costs  of  removing  the  rule  from  the 
inferior  court  into  the  superior  court  were  taxed. 

c )  Form  12  is  the  same  from  the  f  to  the  **. 

{d)  The  day  on  which  the  judgment  was  entered  vp. 

{e )  The  day  on  which  the  judgment  was  entered  up,  or  in  caf9 
the  judgment  was  entered  up  prior  to  the  Ist  of  October,  1838,  say, 
"  from  the  1st  day  of  October,  in  the  year  of  our  Lord  1888." 
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h«Te  been  levied :  Therefore  we  command  you  that,  [add,  m  if  wed 
out  qf  the  Exchequer,  **  that  you  omit  not/'  &c.»  vide  form  1], 
without  delay,  you  cause  to  be  delivered  to  the  said  A,  B.  by  a 
reasonable  price  and  extent  all  the  goods  and  chattels  of  the  said 
C.  D.  in  your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and 
also  all  such  lands,  tenements,  rectories,  tithes,  rents  and  heredi- 
taments, including  lands  and  hereditaments  of  copyhold  or  custo- 
mary tenure,  in  your  bailiwick,  as  the  said  C  D„  or  any  person  in 

trust  for  him,  was  seised  or  possessed  of  on  the  said day  of 

(a),  or  at  any  time  afterwards,  or  over  which  the  said  C.  Z). 

on  that  day,  or  at  any  time  afterwards,  had  any  disposing  power, 
which  he  might,  without  the  assent  of  any  other  person,  exercise 
for  his  own  benefit,  to  hold  the  said  goods  and  chattels  to  the  said 
ji.  B,  as  his  proper  goods  and  chattels,  and  alsQ  to  hold  the  said 
lands,  tenements,  rectories,'  tithes,  rents,  and  hereditaments  re- 
spectively, according  to  the  nature  and  tenure  thereof,  to  him  and 

to  his  assigns,  ***  until  the  said  £ <  together  with  interest  as 

aforesaid,  shall  have  been  levied.  And  in  what  manner  you  shall 
have  executed  this  our  writ  make  appear  to  us  (&c.,  as  in 
form  1). 


10.  Writ  qf  Elegit  on  a  Rule  for  Payment  of  Money, 

Victoria,  &c. :  "Whereas  lately  in  our  Court  of  Queen's  Bench 
[or  "  Common  Pleas  *'  or  **  Exchequer  of  Pleas  "  as  the  case  may 

ie],  by  a  rule  Qf  the  said  court,  dated  the day  of ,  in 

the  year  of  our  Lord ,  the  sum  of  d5— —  was  ordered  to  be 

paid  by  C  D.  to  A.  B,*  (&c.  as  m  preceding  form  to  the  aste- 
risk) {h),  on  which  day  the  said  rule  was  made,  or  at  any  time 
afterwards  (&c.,  as  in  preceding  form). 


11.  Writ  qf  Elegit  on  a  Rule  for  Payment  of  Money  and 
Costs  (c). 

Victoria,  &c.  {same  as  preceding  form  to  the  asterisk), 
Whereas  lately  in  our  court  of  Queen's  Bench  [or  *' Common 
Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  fc]  by  a  rule  of 

the  said  court,  dated  the day  of ,  in  the  year  of  our 

Lord ,  together  with  certain  costs  in  the  said  rule  mentioned, 

which  said  costs  were  afterwards,  on  the day  of ,  in  the 

year  of  our  Lord ,  taxed  and  allowed  by  our  said  court  at 

£ ,  and  afterwards  (&c.,  as  in  form  9  to  the  two  asterisks), 


(a)  The  day  on  which  the  judgment  was  entered  up. 
(6)  See  the  notes  to  the  form  of  fieri  facias,  on  a  rule  for  pay* 
ment  of  money,  No.  3. 
(c)  The  same  as  in  preceding  form,  altered  according  to  form  i. 
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until  the  said  two  several  snms  of  £ and  £ ,  together 

with  interest  as  aforesaid,  shall  have  been  leried.    And  in  whit 
manner  [&c.  ut  inform  1]. 


12.  Writ  qf  Elegit  on  a  Judgment  of  an  Irtferior  Court  removed 
into  one  qf  the  S^erior  Courts  (a). 

Victoria,  &c. :  Whereas  A,  B,  lately  in {insert  the  style  qf 

the  court),  by  the  judgment  of  the  said  court,  recovered  against 

C.  D.  p ,  whereof  the  said  C  D.  is  convicted  {same  as  form 

6  to  the  asterisk) t  and  afterwards  (&c.,  same  as  form  9  from 
the  t  to  the  *  *),  until  the  said  two  several  sums,  together  with 
interest  upon  the  same  at  the  rate  of  four  pounds  per  centum  per 

annum  from  the  said day  of ,  in  the  year  of  our  Lord 

—  (*),  shall  have  been  levied.    Therefore  (&c.,  a*  inform  9  to 

the  ***),  until  the  said  two  several  sums  of  £ and  £ , 

together  with  interest  as  aforesaid,  shall  have  been  levied.  And  in 
what  manner,  &c.  {as  inform  1). 


13.  Writ  qf  Elegit  on  a  Rule  or  Order  for  Payment  qf  Money 
made  in  an  Irferior  Courts  and  removed  into  one  of  the  Superior 
Courts  (c). 

Victoria,  &c. :  Whereas  lately  in  —  {insert  the  style  qf  the 
ipourt),  by  rule  [or  "  order  "]  of  the  said  court,  entitled         ■  {as 

the  case  may  be)f  the  sum  of  £ was  by  the  said  court  ordered 

to  be  paid  by  C.  D.  to  A.  B,i  {same  as  form  7  to  the  *),  and 
afterwards  {same  as  form  9,  omitting  the  words  **  on  which  said 
day  the  judgment,"  &c.,  to***),  until  the  said  two  several  sums, 
together  with  interest,  &c.  {as  in  form  9,  doum  to  the  words) 

until  the  said  several  sums  j^—  and  £ ,  together  with 

interest  as  aforesaid,  shall  have  been  levied.  And  in  what  man- 
ner (&c.,  as  inform  1). 


14.  Writ  of  Elegit  on  a  Rule  or  Order  for  Payment  qf  Money 
and  Costs  made  in  an  Inferior  Court,  and  removed  into  one  of 
the  Superior  Courts. 

Victoria,  &c.,  {same  as  preceding  form,  down  to  the  words)  the 

sum  of  £ was  by  the  said  court  ordered  to  be  paid  by  C  D. 

to  A,  B.,  together  with  the  costs  of  the  said  rule  [or  **  order  "], 


(a)  See  the  form  of  fieri  fa^sicu  in  this  case.  No.  6,  and  ako 
form  9. 

See  the  note  to  the  form  of  fi^eri  facias  in  this  case.  No.  6. 
See  the  note  to  the  form  of  fi^  facias  in  this  case.  No.  7. 
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which  said  costs  were  afterwards,  on  the  — —  day  of in  the 

year  oi  oar  Lord  — — ,  taxed  and  allowed  by  the  said  court  at 
£— :  And  whereas  (a$  in  form  7  to  the  *).  And  afterwards 
(&c.,  tfonl*  08  loitform,  or  as/brm  9  down  to  the  wordi)  until  the 
said  three  scTcral  sums,  together  with  interest  upon  the  same  at 
the  rate  of  four  pounds  per  centum  per  annum  from  the  said  — ^ 
day  of  — — ^(a),  shall  haye  been  lened.  Therefore  (&c,  at  m 
but  form  down  to  the  wordi),  until  the  said  three  seTeral  sums  of 
£ ,  and  JS-^,  and  £ ,  together  with  interest  as  afore- 
said, shall  have  been  levied.  And  in  what  manner  (&c.,  ae  in 
form  1). 

15.  Writ  of  Capias  ad  Satisfaciendum  on  a  Judffmentfor 
Plaintiff{b). 

Victoria,  &c.  {as  in  form  1  to  the  second  bracket)  ^  take 
C  D.,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely 
keep,  so  that  you  may  have  his  body  before  us  [or  in  the  Com- 
mon Pleas  **  before  our  justices,''  or  in  the  Exchequer,  **  before 
the  barons  of  our  Exchequer,''  as  the  case  may  ^e],  at  West- 
minster  immediately  after  the  execution  hereof,  to  satisfy  A.  B. 

£ •  {the  amotmt  of  all  the  moneys  recovered  by  the  judgment) 

which  the  said  A.  B.  lately  in  our  court  of  Queen's  Bench,  [or 
**  Common  Pleas,"  or  "  Exchequer  of  Pleas,"  as  the  case  may  be^"] 
recovered  against  the  said  C,  D.,  whereof  the  said  C  D.  is  con- 
victed, together  with  interest  upon  the  said  sum,  at  the  rate  of 

four  pounds  per  centum  per  annum,  from  the day  of , 

in  the  year  of  our  Lord  —(c)  on  which  day  the  judgment 
aforesaid  was  entered  up,  and  have  you  there  then  this  writ. 

Witness at  Westminster,  the  — ^  day  of ,  in  the  year 

of  our  Lord . 


16.   Writ  of  Capias  ad  Satisfaciendum  on  a  Judgment  for 
Defendant^d). 

Victoria,  &c.,  {same  as  preceding  form  to  the  second  bracket), 
and  take  A.  B.  if  he  shall  be  found  in  your  bailiwick,  and  him 

(a)  The  day  on  which  the  costs  of  removing  the  rule  of  the 
inferior  court  into  the  superior  court  were  taxed. 

(6)  See  the  notes  to  the  form  of  fieri  facias  on  a  judg^nent  for 
plainti£f.  No.  1,  which  will  apply  to  this  form.  See  also  the  new 
llules,  Ko.  74  and  75,  ante,  450  as  to  the  return  day  of,  when  issued 
for  the  purpose  of  outlawry  or  to  fix  bail. 

(c)  The  day  on  which  the  judgment  was  entered  up,  or  if 
entered  up  prior  to  the  1st  of  October,  1838,  say,  **  from  the  1st 
day  of  October,  in  the  year  of  our  Lord  1888,"  omitting  the  words 
**  on  which  day  the  ju<&ment  aforesaid  was  entered  up." 

(d)  See  the  notes  to  the  form  of  fieri  facias,  on  a  judgment  for 
defendant,  a/nte,  No  2,  which  will  apply  to  this  form« 
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m£e\j  keep,  so  that  you  may  have  his  hody  before  us  [or  in  tke 
Cmnmon  Pleat  "  before  our  justices/'  or  in  the  Exchequer  "  be- 
fore the  barons  of  our  Exchequer,"  as  the  ease  may  be,"]  at  West- 
minster,  immediately  after  the  execution  hereof,  to  satisfy  C.  D. 

£ ,  which  lately  in  our  court  of  Queen's  Bendi  [or  **  Comrncm 

Pleas,"  or  **  Exchequer  of  Pleas,"  as  the  ease  may  be,']  were 
awarded  to  the  said  C.  D.,  for  his  costs  of  defence  in  an  action 
lately  prosecuted  in  our  said  court  by  the  said  A.  B.  against  the 
said  C.  2).,  whereof  the  said  J.  B.  is  convicted,  together  witii 
interest  (&c.,  as  in  the  preceding  form). 


17.  Writ  qf  Capias  ad  Satirfaciendum  on  a  Rule  for  PayiHeni  of 
Money  (a). 

Victoria,  &c.  (same  ^s  form  15  to  the  asterisk),  which  lately  in 
our  court  of  Queen's  Bench  [or  '*  Common  Pleas,"  or  '*  Exchequer 
of  Pleas,"  as  the  case  may  be'],  by  a  rule  of  our  said  court  dated 

the  — r—  day  of ,  in  the  year  of  our  Lord ,  were  ordered 

to  be  paid  by  the  said  C.  D.  to  the  said  A.  B,,  and  further  to 
satisfy  the  said  A.  B.  interest  upon  the  said  sum  at  the  rate  of  four 
pounds  per  centum  per  annum  from  the  day  and  year  aforesaid  (i), 
and  have  you  there  then  this  writ.    Witness  &c^ 


18.  Writ  qf'  Capias  ad  Satisfaciendum  on  a  Rule  for  Payment  of 
Money  and  Costs  (c). 

Victoria,  &c.  {same  as  preceding  form  down  to  the  words)  were 
ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A,  B,,  together 
with  certain  costs  in  the  said  rule  mentioned,  which  said  costs  have 

been  taxed  and  allowed  by  our  said  court  at  £ [the  amovni  <f 

the  allocatur,  or  allocaturs,  if  more  than  one],  and  further  to 
satisfy  the  said  C.  D.  the  said  last-mentioned  sum,  together  with 
interest  upon  the  said  two  several  sums  at  the  rate  of  four  pounds 

per  centum  per  annum  from  the day  of ,  in  the  year  <rf 

our  Lord (d),  on  which  day  the  said  costs  were  taxed,  and 

have  you  there  then  this  writ.    Witness  &c. 


(a)  This  form  is  like  that  given  by  the  rule  H.  T.  2  Vict. 

(&)  The  day  on  which  the  rule  was  made,  or  if  it  w«re  made 
prior  to  the  1st  of  October,  183S,  say,  '^from  the  lat  day  of 
October,  in  the  year  of  our  Lord  1888.'* 

(c)  This  form  is  like  that  given  by  the  rule  H.  T.  2  Vict. 

(d)  The  day  on  which  the  costs  of  the  rule  were  taxed.  If 
Interest  be  claimed  on  the  principal  money  from  the  date  of  the 
rule,  alter  the  form  accordingly. 
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19.  Writ  of  Capias  ad  Satirfaciendum  on  a  Rule  /br  Payment  ef 
Costs  only  (a). 

Victoria,  &c.  {same  as  preceding  form  dovm  to  the  word),  im- 
mediately after  the"  execution  hereof,  to  satisfy  A,  B,  £ for 

certain  costs,  which  by  a  rule  of  oiu:  court  of  Queen's  Bench  {or 
•*  Common  Pleas,"  or  **  Exchequer  of  Pleas,"  as  the  case  may  *«], 

dated  the day  of ,  in  the  year  of  our  Lord  ,  were 

ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A,  £.,  which  said 
costs  have  been  taxed  and  allowed  by  our  said  court  at  the  said 
sum,  and  further  to  satisfy  the  said  C.  D.  interest  upon  the  said 
sum  at  the  rate  of  four  pounds  per  centum  per  annum  from  the 

day  of ,  in  the  year  of  our  Lord {b),  and  have  you 

there  then  this  writ.    Witness,  &c. 


20.  Writ  of  Capias  ad  Satirfaciendum  on  a  Judgment    in  an 
Iitferior  Courts  removed  into  one  of  the  Superior  Courts. 

Victoria,  &c.  (same  as  form  16  to  the  second  bracket,  and)  take 
C.  2).,  if  he  shall  be  found  in  your  bailiwick,  and  him  safely  keep, 
so  that  you  may  have  his  body  before  us  [or  in  the  Common  Pleas 
**  before  our  justices,"  or  in  the  Exchequer  "before  the  barons  of 
our  Exchequer,"  as  the  case  may  be"},  at  Westminster  immediately 

after  the  execution  hereof,  to  satisfy  A.  B.  £ ,  which  the  said 

A,  B,  lately  in  — •  (insert  th  estyle  of  the  court\  by  the  judgment 
of  the  said  court  recovered  against  the  said  C,  D,  whereof  the  said 
C.  D,  is  convicted  (same  as  form  6  to  the  asterisk) ;  and  further 

to  satisfy  the  said  A,  B.  the  said  £ (c),  together  with  interest 

upon  the  said  two  several  sums  at  the  rate  of  four  pounds  per 

centum  per  annum  from the  said  day  of  ,  in  the 

year  of  our  Lord  — ,  and  have  you  there  then  this  writ. 
Witness,  &c. 

21 .  Writ  of  Capias  ad  Satirfaciendum  on  a  Rule  or  Order  of 
an  Inferior  Court  for  Payment  of  Money,  removed  into  one  of 
the  Superior  Courts, 

Victoria,  &c.  (same  as  preceding  form  down  to)  to  satisfy  A.  B. 

£ ,  which  lately  in  —  (insert  the  style  of  the  court),  by  a 

rule  [or  **  order"]  of  the  said  court,  entitled  [as  the  case 


(a)  This  is  a  new  form :  the  now  repealed  rule  of  H.  T.  2  Vict, 
not  providing  for  costs  only. 

(6)  The  day  on  which  the  costs  of  the  rule  were  taxed,  or,  if 
there  have  been  several  allocaturs,  the  day  on  which  the  last  allo- 
catur was  made. 

(c)  The  costs  attendant  upon  the  removal  of  the  judgment  out 
of  the  inferior  court  into  the  superior  court. 
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Moy  be],  were  ordered  to  be  paid  by  the  said  C.  2).  to  the  said 
A,  B.,  and  which  rule  [or  "  order"]  was  (&c.  as  in  form  7  down 

to)  at  £ ,  and  also  to  satisfy  the  said  A,  B.  the  said  £—^  {a), 

together  with  interest  {at  in  preceding  Jorm), 


22.  Writ  of  Ctgnat  ad  Satisfaciendum  on  a  Rule  or  Order  qf  an 
Inferior  Court  for  Payment  qf  Money  and  Costs,  removed  into 
one  of  the  Superior  Courts. 

A^ctoria,  (&c.  as  in  preceding  form  to  the  words)  were  by  the 
said  court  ordered  to  be  paid  by  the  said  C.  D,  to  the  said  A.  B., 

and  also  £ for  the  costs  of  the  said  rule,  by  the  said  court 

also  ordered  to  be  paid  by  the  said  C  D.  to  the  said  A.  B,,  which 
said  rule  \pr  *' order"]  was  afterwards  {as  m  preceding  form  to 
the  words)  at  dS— <— ,  and  also  to  satisfy  the  said  A,  B.  the  said 

£ (b)t  together  with  interest  on  the  said  three  several  sums 

at  the  rate  of  four  pounds  per  centum  per  annum  from  the 

day  of ,  in  the  year  of  our  Lord  (c),  and  have  you  there  then 

this  writ.    Witness,  &c. 


23.  Writ  of  Habere  Facias  in  Ejectment  upon  a  Judgment  by 
DrfauUid). 

Victoria,  &c. :  Whereas  A,  B.  lately  in  our  court  of  Queen's 
Bench  {or  "Common  Pleas/*  or  "Exchequer  of  Pleas,"  as  the 
case  may  be"],  by  the  judgment  of  the  said  court,  recovered  pos- 
session of  {here  describe  the  property  as  in  the  writ  qf 

^ectmentf  or,  if  part  only  of  the  land  has  been  recovered,  describe 
such  part  as  in  the  judgment"],  with  the  appurtenances,  in  your 
bailiwick :  Therefore  we  command  you  that  {if  sued  out  of  the 
court  of  Exchequer,  say,  "  Therefore  we  command  you,  that  you 
omit  not  by  reason  of  any  liberty  of  your  county,  but  that  you 
enter  the  same,  and  "]  without  delay  you  cause  the  said  A.  B.  to 
have  possession  of  the  said  land  and  premises  with  the  appurte* 
nances.    And  in  what  manner,  (&c.  as  in  firm  1). 


(a)  The  costs  of  removing  the  rule  of  the  inferior  court  into  the 
superior  court. 

(6)  The  costs  of  removing  the  rule  from  the  inferior  court  into 
the  superior  court. 

(c)  The  day  on  which  the  costs  of  removing  the  rule  from  the 
inferior  court  were  taxed. 

{d)  This  and  the  two  following  forms  are  framed  for  having 
executions  on  a  judgment  in  ejectment,  brought  under  the  pron- 
aions  of  the  Common  Law  Procedure  Act. 
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24.  Writ  of  Habere  Facias  and  Fieri  Facias  for  Costs  upon  a 
Judgment  for  Plaintiff  in  Ejectment  where  Defendant  has 
appeared, 

Victoria,  &c. :  Whereas  A,  B,  lately  in  our  court  of  Queen's 
Bench  {or  **  Common  Pleas/'  or  "  Exchequer  of  Pleas/'  as  the 

case  may  5e]  recovered  possession  of {here  describe  the  pro^ 

perty  as  in  the  writ  of  ^ectment^  or  if  part  only  of  the  land  has 
been  recovered,  describe  such  part  as  in  the  Judgmenf],  with  the 
appurtenances,  in  your  hailiwick,  in  an  action  of  ejectment  at  the 
suit  of  the  said  A.  B,  against  C,  D. :  Therefore  we  command  you, 
that,  without  delay,  you  cause  the  said  A,  B,  to  have  possession 
of  the  said  land  and  premises  with  the  appurtenances ;  and  we 
also  command  you,  that  [if  sued  out  of  the  court  of  Exchequer, 
say  **  and  we  also  command  you,  that  you  omit  not  hy  reason  of 
any  liberty  of  your  county,  but  that  you  enter  the  same,  and  that"] 
of  the  goods  and  chattels  of  the  said  C  Z>.  in  your  bailiwick  you 

cause  to  be  made  £ ,  which  the  said  A,  B,  lately  in  our  said 

court  recovered  against  the  said  C.  D.  for  the  said  A,  B*s  costs  of 
the  said  suit,  whereof  the  said  C.  D.  is  convicted ;  together  with 
interest  upon  the  said  sum  at  the  rate  of  four  pounds  per  centum 

per  annum  from  the day  of  — ,  in  the  year  of  our  Lord 

-^— ,  on  which  day  the  judgment  aforesaid  was  entered  up,  and 
have  that  money  and  interest  aforesaid  in  our  said  court  imme- 
diately  after  the  execution  hereof,  to  be  rendered  to  the  said^.  B,\ 
and  that  you  do  all  things  as  by  the  statute  passed  in  the  second 
year  of  our  reign  you  are  authorized  and  required  to  do  in  that 
behalf.    And  in  what  manner  (&c.,  as  inform  1). 


25.  Writ  qf  Fieri  Facias  for  Costs  only  on  a  Judgment  for. 
Plaintiff  in  Ejectment  where  Defendant  has  appeared, 

Victoria,  (&c.  as  inform  1,  down  to  the  words)  recovered  against 
him,  for  the  said  A,  B.*s  costs  of  suit  in  an  action  of  ejectment 
brought  by  the  said  A.  B,  against  the  said  C.  D.  in  that  court, 
whereof  the  said  C.  D,  is  convicted ;  together  with  interest  (&c., 
as  in  form  1). 
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DIEECnONS 

TO 

THE    MASTERS    OF    THE     COUBTS, 

AS  GIVEN  BY  THE  JITDGES  IN  HILAEY  TEEM,  1853, 
Pr  LI117  OF  DIBIOTIOirS  PBEYIOVSLY  IN  rOKOS  (a). 


Costs  may     1.  Bbtwbbn  the  Ist  day  of  September  and  the  24th  day  of 
be  taxed       October  in  each  year,  one  of  the  masters  of  the  courts  of 
matteralbiad  Queen's  Bench,  Common  Pleas,  or  Exchequer  shall  have  autho- 
before  one     rity  to  tax  bills  of  costs,  take  references,  and  perform  other 
of  the  mas-   necessary  and  immediate  matters  arising  in  or  appertaining  to 
tfon.    ^*^*  *^"y  ^^  either  of  the  said  courts  at  the  office  of  his  own  court ; 
and  for  such  purpose  one  of  the  masters  shall  attend  on  certain 
days  in  each  week,  as  may  be  found  necessary,  and  of  which 
due  notice  shall  be  affixed  in  the  judges'  chambers  and  in  the 
respective  offices  of  the  masters  of  each  court ;  and  such  master 
shall  be  considered  as  the  vacation  master. 
Costs  of  2.  In  order  to  diminish  as  much  as  possible  the  costs  arising 

copies  of       from  the  copying  of  documents  to  accompany  the  briefs  (» 
documents.   ^Qimgei^  ^hg  masters  are  to  allow  only  the  copying  of  such  do- 
cuments, or  such  parts  of  documents,  as  they  may  consider 
necessary  for  the  instruction  of  counsel,  or  for  use  at  the 
trial  (b). 
Counsel's  3.  No  fee  to  counsel  to  be  allowed  on  vmts  of  trial,  except 

feM^writ  8QJJ  tyjgjg  before  the  judge  of  the  sheriflTs  court  of  London,  or 
of  other  courts  of  record  where  attorneys  are  not  allowed  to 
practise,  and  then  one  guinea  only. 
Counsel's  4.  The  masters  in  all  cases  shall  have  discretion  to  allow  as 

and  pleads    between  party  and  party  the  fees  of  counsel  or  special  pleader 
generS."*     for  drawing  pleadings  or  other  proceedings  whether  special  or 
otherwise,  and  advising. 

(a)  "These  directions  are  not  to  be  cited  suprd,  where  costs   of  advice 

construed  as  restrictive,  rather  than  on  evidence,  kc.,   was  allovred  on 

enlarging  in  their  object,"  jpcj'Jervis,  discontinuance.    See   TFiay  ▼.  JJen^ 

C.  J.  {Cheshire  v.  Mvmford,  2  N.  C.  nett,  2  N.  C.  L.  Rep.  709,  as  to  costf 

L.  Rep.  746).    The  distinction  be-  of  briefs,  &c.,  where  plaintiff  in  sub- 

tween  costs  as  between  attorney  and  stance  fails.  See  AUeson  t.  Midland 

client,  and  between  party  and  party.  Counties  Railway ,  i6. 712,  as  to  costi 

is  as  much  as  possible  to  be  done  on  amendment,  and  re-amendment 

away  with  (76.).  after  demurrer,  &c. 

(6)    See    Cheshire  v.   Mumford, 
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5.  When  judgment  is  signed  on  a  cognovit,  or  on  a  judge's  Nodecltra- 
ler  authorizing  the  plaintiff  to  sign  judgment,  no  declaration  tion  for 
ground  judgment  shall  be  necessary  or  allowed  on  the  taxa-  ©n  Sgnovit, 
n  of  costs.  &c. 

6.  The  costs  of  attendance  by  counsel  or  special  pleader  Attendance 
fore  a  judge  at  chambers  shall  in  no  case  be  allowed,  as  of  counsel 
tween  party  and  party,  unless  the  judge  shall  certify  for  such  before 
.owance.  judge. 

'7.  In  all  actions  on  contract,  other  than  cases  wherein  by  Plaintiff  re- 
nzason  of  the  nature  of  the  action  no  writ  of  trial  can  by  law  covering  or 
^^i  issued,  where  the  sum  recovered  or  paid  into  court,  and  JfoSut^a* 

:cepted  by  the  plaintiff  in  satisfaction  of  his  demand,  or  agreed  sum  not  ex- 

.  be  paid  on  the  settlement  of  the  action,  shall  not  exceed  jseedlDg  20/. 

venty  pounds  (without  costs),  the  plaintiff's  costs,  as  against  on  wntnit 
/jke  defendant,  shall  be  taxed  according  to  the  lowest  scale  of 
Jlowances  in  the  schedule  of  costs  hereunto  annexed  (a)  :  pro-  Proviso  for 
;ded,  that,  in  case  of  trial  before  a  judge  in  one  of  the  superior  ^^*®^  ^' 
"^urts,  or  judge  of  assize,  if  the  judge  shall  certify  on  the  postea  ""****»  *^* 
Jaat  the  cause  was  proper  to  be  tried  before  him,  and  not  before 
f  sheriff  or  judge  of  an  inferior  court,  the  costs  shall  be  taxed 
JO.  the  higher  scale. 

''8.  Where  in  like  actions  the  sum  indorsed  on  the  summons  Plaintiff re- 
„3all  be  more  than  twenty  pounds,  but  the  plaintiff  fails  to  re-  covering  in 
■^over  more  than  that  sum,  and  the  judge  does  not  certify  as  JJnSact**not 
*^foresaid,  the  plaintiff's  costs  against  the  defendant,  whether  more  than 
etween  party  and  party  or  between  attorney  and  client,  shall  202.,  but 
je  taxed  as  upon  a  writ  of  trial  before  a  judge  of  a  court  of  fn^?J^"f0P 
Record  where  attorneys  are  not  allowed  to  act  as  advocates,  as  more, 
hereinafter  provided  for,  but  the  defendant's  costs,  if  any,  are 
jO  be  taxed  upon  the  higher  scale;  provided,  that  in  cases 
riable  before  the  sheriff  or  judge  of  an  inferior  court,  where 
rhe  judge  shall  refuse  to  make  an  order  for  such  trial,  the  judge 
iiay,  if  he  shall  think  fit,  direct  at  the  time  of  such  refusal  on 
irh&t  scale  the  costs  of  each  party  shall  be  taxed,  and  in  default 
>f  such  direction  the  costs  of  both  parties  shall  be  taxed  on 
^he  higher  scale. 

9.  At  the  head  of  every  bill  of  costs  taken  to  the  taxing  Heading  of 
>fficer  to  be  taxed,  it  shall  be  stated  whether  the  sum  recovered,  bills  of 
gtccepted  or  agreed  to  be  paid  exceeds  the  sum  of  twenty  *^^* 
pounds,  or  not,  in  the  following  form  : 

**  Debt  above  twenty  pounds." 
"  Debt  twenty  pounds  or  under." 

(a)  If  more  than  20L  is  altogether  costs  are  taxed  on  the  lower  scale 
iue,  but  the  verdict  is  for  less,  by  (Dixon  v.  Walker,  7  Mee.  &  W. 
reason  of  tender  before  action  the    214;  8  D.  P.  C.  88). 
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NEW  ETJLES(a)  UNDEE  COMMON  LAW 
PEOCEDUEE  ACT  OF  1854. 


MICHAELMAS  VACATION,  1854. 

It  is  ordered,  That  the  practice  to  be  obsenred  in  the  aupericv 
courts  of  common  law  at  Westminster,  with  respect  to  the 
matters  hereinafter  mentioned,  shall  be  as  follows ;  that  it 
to  say, 

1.  The  provisions  as  to  pleadings  and  practice  contained  in  the 
Common  Law  Procedure  Act,  1852,  and  the  rules  of  practice  of 
the  superior  courts  of  common  law  made  the  11th  January,  1853, 
and  also  the  rules  of  pleading  which  came  into  operation  on  the 
first  day  of  Trinity,  1853,  so  far  as  the  same  are  or  may  be  made 
applicable  (b\  shall  extend  and  apply' to  all  proceedings  to  be  had 
or  taken  under  the  Common  Law  Procedure  Act,  1854. 

2.  Every  affidavit  to  be  hereafter  used  in  any  cause  or  civil  pro- 
ceeding in  any  of  the  said  superior  courts  of  common  law  shall  be 
drawn  up  in  the  first  person,  and  shall  be  divided  into  paragraphs, 
and  every  paragraph  shall  be  numbered  consecutively,  and,  as 
nearly  as  may  be,  shall  be  confined  to  a  distinct  portion  of  the 
subject  (c).  No  costs  shall  be  allowed  for  any  affidavit  or  part  o{ 
an  affidavit  substantially  departing  from  this  rule  (d).  This  role 
not  to  be  in  force  until  the  first  day  of  Easter  term  next  («). 


(a)  These  rules  are  made  under  the  power  for  that  purpose  given 
to  the  judges  by  the  97th  section  of  the  act,  vide  ante, 

(b)  For  instance,  the  rules  as  to  appearance,  attorn^  and  guar- 
diansjomder  of  parties,  pleadings,  detmvrrers,  ven/ue,  d%acontMiuance, 
evidence,  trial,  jury,  arrest  of  judgrnent,  judgment,  error,  and  eaxcu- 
tion,  will  apply  to  actions  of  injunction  or  mandamus  under  the  act 
of  1854 ;  and  the  rules  as  to  costs,  irregularity,  affidavits,  summonses, 
&c.,  as  also  the  two  last  sections  of  the  rules  **  miscellaneous"  and 
"forms,"  will  apply  to  all  proceedings  under  that  act. 

(c)  See  rules  of  1852,  as  to  affidavits,  138, 148. 
(a)  That  seems  the  only  penalty  for  nonobservance  of  the  rule. 


(e)  It  might  have  been  expected  that  there  would  have  been 
other  rules,  and  Mr.  Claiij  says,  "  Other  rules,  it  is  conceived, 
would  have  been  made  had  it  not  been  thought  best  to  delay  the 
making  of  them  until  the  provisions  of  the  act  have  been  more 
acted  upon  in  practice,  by  which  it  may  be  better  seen  what  is 
required." 
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Forms  of  Proceedings  (a). 

The  forms  of  proceedings  contained  in  the  schedule  hereunder 
may  he  used  in  the  cases  to  which  they  are  applicahle,  with  such 
alterations  as  the  nature  of  the  action » the  description  of  the  court 
in  which  the  action  is  depending,  the  character  of  the  parties,  or 
the  circumstances  of  the  case  may  render  necessary;  but  any 
yariance  therefrom,  not  being  in  matter  of  substance,  shall  not 
afifect  their  validity  or  regularity. 


Schedule. 
1.  Issue  of  Fact  to  be  tried  by  a  Judge  vnthout  a  Jury  (b), 
{^Proceed  as  in  an  issue  to  be  tried  by  a  Jury  as  in  ordinary 
cases,  until  the  Joinder  of  issue,  and  then  thtts:"]  And  the  parties 
aforesaid  having,  by  consent  in  writing  duly  signed,  left  the  deci- 
sion of  the  said  issue  [or  "  issues  "']  to  the  court,  it  was  on  the 

day  of ,  18 —  {date  of  rule  or  order  for  allowance  of 

trial),  by  a  rule  of  this  court  [or  '•  by  an  order  of  the  Honourable 

Sir ,  knight,  one  of  her  majesty's  justices  of  her  court  of 

Queen's  Bench,  or  "  Common  Pleas,"  or  **  one  of  the  barons  of 
her  majesty's  court  of  Exchequer,"  as  the  case  may  be]  ordered 
that  such  trial  should  be  allowed  ;  Therefore  let  the  same  be  had 
accordingly. 

2.  Subpcsna  thereon  and  in  other  Cases, 

[The  same  as  the  form  now  in  use,  but  in  all  cases  omit  the  words 

"  by  a  jury."] 


3.  Nisi  Prius  Becord  therein, 

[The  same  as  the  form  already  directed  by  rule  of  Hilary  Term 

1853.] 


4.  Postea  therein,  on  a  Verdict  for  Plaintiff  on  all  the  Issues, 
where  the  cause  is  tried  in  London  or  Middlesex,  and  where 
the  Defendant  a^ears  at  the  Trial. 

Afterwards  on  the day  of 18 —  {the  first  day  of  the 

sittings  or  the  day  of  the  trial)  at  the  Guildhall  of  the  city  of 
London  [or  "  at  Westminster  Hall,  in  the  county  of  Middlesex"] 

(a)  The  use  of  these  forms  is  directed  under  the  98th  section  of 
the  act  of  1854.  The  above  direction  is  similar  to  that  at  the  end 
of  the  rules  of  1852. 

(6)  This  and  the  seven  following  forms  are  applicable  to  proceed- 
ings under  the  1st  section  of  the  act^  as  to  trial  of  issues  of  fact. 
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before  Sir  — i  knight,  one  of  her  majesty's  justices  of  her  coort 
of  Queen's  Bench  [or  **  Common  Pleas/'  or  **  one  of  the  barons 
of  her  majesty's  court  of  Excheqner/'  as  the  case  may  be;  or  tf 
tried  before  the  chirf  justice  or  chitf  baron  state  the  fact,  at  im 
the  prescribed  form  of  postea  on  a  trial  before  a  jury.  If  tried 
before  two  judges  state  the  names  of  both,  and  of  the  court  of 
which  they  are  judges'],  come  the  parties  iwithin  mentioned,  by 
their  respective  attorneys  within  mentioned,  for  the  trial  of  the 
said  issue  [or  ** issues"],  and  the  said  judge  [or  '* baron/'  or 
"  chief  justice,"  or  **  chief  baron,"  as  the  case  may  be"}  decides 
the  said  issue  [or  '*each  of  the  said  issues"]  in  favour  of  the 
plaintiff  (a)  [or  the  decision  may  be  stated  in  the  affirmative  or 
negative  words  qf  the  issue,  as,  for  example,  thus:  '*  And  the 
said  judge  [or  **  baron  "]  as  to  the  first  issue  within  joined  decides 
that  the  defendant  did  promise  as  within  alleged ;  and  as  to  the 
second  issue  within  joined  the  said  judge  [or  **  baron  "]  decides 
that  the  defendant  did  not  satisfy  and  discharge  the  plaintiff's 
claim  by  payment,  as  within  alleged "] ,  and  the  said  judge  [or 
**  baron  "]  assesses  the  damages  of  the  plaintiff,  on  occasion  of  the 
premises  within  complained  of,  over  and  above  his  costs  of  suit,  to 
£ [omit  the  assessment  of  damages  if  none  made]  :  There- 
fore, &c. 


5.  The  Uke  where  the  Trial  was  at  the  Assizes, 

Afterwards  on  the day  of 18 —  (Jhe  commission  day 

qf  the  assizes)  at in  the  county  [or  "  city"]  of at  the 

assizes  there  holden  in  and  for  the  said  county  [or  *•  city"]  before 

Sir  ,  knight,  one  of  her  majesty's  justices  of  her  court  of 

[or  "  one  of  the  barons  of  her  majesty's  court  of  the  Exchequer," 
as  the  case  may  be],  come  the  parties,  &c.  [conclude  as  in  the  pre^ 
ceding  form]. 


6.  The  HJce,  where  one  Issue  is  found  for  the  Plaintiff  and 
another  for  the  Defendant,  the  latter  going  to  the  whole 
Action, 

[Proceed  as  in  the  preceding  forms  of  postea  to  the  statement 

(a)  Mr.  Chitty  observes,  *'  It  would  seem  from  this  form  that  a 
postea  may  in  all  cases  state  the  finding  of  the  jury  in  this  sUort 
vray  where  the  entire  issue  is  found  for  the  plaintiff  or  the  defend- 
ant, as  the  case  may  be.  It  will  be  advisable  so  to  state  it  where 
there  would  be  a  difficulty  in  stating  the  whole  of  the  finding  in  the 
affirmative  or  negative  words  of  the  issue,  or  where  a  statement  of 
the  finding  in  those  words  would  materially  increase  the  length  of 
the  postea."  To  which  it  may  be  added  that  where  there  are 
several  counts  and  the  general  issue,  which  raises  an  issue  on  each, 
eare  must  be  taken  to  use  the  plural  number,  or  to  distinguish  if  one 
count  be  found  for  the  plaintiff  and  another  for  the  defendant.  See 
No.  6. 
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of  the  appearance  of  the  parties  at  the  trtal,  and  then  thus:"] 
And  the  said  judge  [or  **  baron,"  or  **  chief  justice,"  or  **  chief 
baron,"  as  the  case  may  be]  decides  the  first  issue  within  joined 
in  favour  of  the  plaintiff  (a) ;  and  he  decides  the  second  issue 
within  joined  in  favour  of  the  defendant  [as  the  case  may  be  ;  or 
the  decision  may  be  stated  in  the  affirmative  or  negative  of  each 
issue,  as  directed  in  the  preceding  form"]  :  Therefore,  &c. 


»  7.  Judgment  thereon  for  Plaintiff. 

[Copy  t?ie  issue  and  then  proceed  thus:]  Afterwards  on  the 

day  of 18 —  {day  of  signing  final  judgment)  come  the 

parties  aforesaid,  by  their  respective  attorneys  aforesaid,  and  Sir 

,  knight,  one  of  her  majesty's  justices  of  her  court  of [or 

''one  of  the  barons  of  her  majesty's  court  of  Exchequer,"  as  the 
case  may  be;  or  if  tried  before  the  chiqf  Justice  or  chirf  baron, 
state  the  fact  as  in  the  prescribed  form  qf  postea  in  a  trial  before 
a  jury  ;  if  tried  before  two  judges  state  the  names  qf  both,  and  of 
the  court  qf  which  they  ai  e  judges'] ,  by  whom  the  said  issue  was 
[or  **  issues  were  "]  tried  hath  [or  **  have  '*]  sent  hither  his  [or 
"their"]  record  had  before  him  [or  "them"]  in  these  words  : 
Afterwards,  &c,  [copy  the  posted]  :  Therefore  it  is  considered  that 
the  said  plaintiff  do  recover  against  the  defendant  the  said  moneys 
by  the  said  judge  [or  "  baron,"  or  "  chief  justice,"  or  "  chief  baron," 
as  the  case  may  be,]  so  assessed,  and  £ for  his  costs  of  suit. 

[In  the  margin  qf  the  roll,  opposite  the  words  "  Therefore  it  ia 

considered,"   write   **  Judgment  signed   the  day  of  — 

A.D.  "  inserting  the  day  of  signing  thejtuigment.] 


8.  Execution  thereon, 
[The  same  as  in  ordinary  cases]. 


9.   Writs  of  Execution  where  the  Court  or  a  Judge  decides  on 
Matters  of  Account  {p). 

[The  same  as  in  ordinary  cases  of  execution  on  a  judgment,  ex- 
cept that  instead  of  the  writ  stating  the  money  to  be  levied  as 
having  been  recovered  by  a  judgment,  and  omitting  the  direction 


(a)  I 
(6)  ' 


I  See  note  to  No.  4. 
This  and  the  next  form  are  applicable  to  proceedings  under 
the  3rd  section  of  the  act,  giving  power  to  direct  arbitration  before 
the  trial,  under  the  last  words  of  the  clause  **  the  decision  of  the 
judge,  or  the  award  of  the  arbitrator,  shall  be  enforcible  by  the 
same  process  as  the  finding  of  a  jury." 
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to  levy  imttrett,  toy  <<iS— ,  which  by  a  rule  of  oaroomrt  of 
Queen's  Bench   lor  «•  Commoo  P^tM*'  or  «*  by  an  op*er  of  Sir 

knight,  oae  of  our  justices  of  our  court  of  Queen's  Bench 

or  Common  Pleas,''  or  **  one  of  the  barons  of  our  Exchequer,"  at 

the  eaee  may  he],  dated  the day  of 18—*—,  made  in 

pursuance  of  the  third  section  of  **  The  Common  Law  Procedure 

Act,  1854,"  in  an  action  commenced  in  our  said  court  of 

at  the  suit  of  ^.  B.  [or  *<the  said  A.  B,,"  \f  before  mentumed] 
against  the  said  C.  D.,  was  ordered  to  be  paid  by  the  said  C  2>. 
to  the  said  A.  B,  [at  the  case  may  be,  foUowmg  the  terms  or  sub' 
stance  of  the  rule  or  order}.  [If  costs  were  ordered  to  he  paid, 
then  the  direction  to  levy  them  may  be  thus:  *' together  with 
certain  costs  iu  the  said  rule  [or  "  order"]  mentioned,  which  said 

costs  were  afterwards  on  the day  of  —  18 —  taxed  and 

allowed  by  our  said  court  of at  J6 .]    [If  the  rule  or  order 

directs  that  interest  shaU  be  paid,  then  the  direction  to  levy  it  may 

be  thus :  **  together  also  with  interest  on  the  said  sum  of  £ at 

the  rate  of  £ per  cent,  from  the  said day  of 18 — " 

as  the  case  may  be,  according  to  the  rule  or  orderJ] 


10.  Writs  of  Execution  where  Matter  of  Account  is  referred  to 
and  decided  on  by  an  Arbitrator,  Officer  of  the  Court,  or 
County  Court  Judge  {a), 

[The  same  as  directed  in  the  preceding  form,  but  instead  of 
stating  the  levy  to  be  qf  money  ordered  by  a  rule  or  order  to  be 

paid,  say,  "  £ ,  which  by  an  award  [or  "  certificate"],  dated 

the  —  day  of  —  18 —  {date  of  award  ox  certificate),  made  by 
E.  F.  esquire,  an  arbitrator  appointed  by  the  parties  [or,  '*  by 
E.  F.  esquire,  one  of  the  masters  (or  other  officer,  naming  his  office) 

of  our  court  of ,"  or  **  by  E,  F.  esquire,  the  judge  of  the 

county  court  of ,"  as  the  case  may  be"],  pursuant  to  the  3rd 

section  of  '*  The  Common  Law  Procedure  Act,  1854,*'  was 
awarded  [or  **  certified"]  to  be  due  and  payable  frona  the  said 
C.  2).  to  ["the  said"]  ^.B. 


(a)  Mr.  Chitty  obserres,  "  In  seme  cases  there  may  be  judgment 
after  verdict  on  issues  as  to  one  part  of  plaintifTs  claim,  and  an 
award  in  his  favour  as  to  another  part  of  it.  In  that  case  one  ex- 
ecution may  perhaps  be  issued  for  the  whole  amount,  and  the  form 
of  it  may  be  readily  framed  from  this  and  that  ordinarily  used  for 
execution  on  a  judgmant."  To  which  it  may  be  added,  that  as  to 
part  there  may  be  trial  of  issue  of  fact  by  judge  or  jury  aa  to  part 
award  of  an  arbitrator  (who  may  be  the  juc^  or  another  arbi- 
trator), and  this  again  may  partly  be  dependent  on  a  question  of  law 
or  fact,  to  be  determined  under  sect*  4.  There  cannot^  it  is  appre- 
hended, be  any  difficulty  in  adapting  the  forms.  See  general 
directions  so  to  do,  cmte. 
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11.  Special  Case  for  the  Opinion  of  the  Court  under  Section  4  of 
the  Common  Law  Procedure  Act  1854,  where  the  Allowance 
or  Disallowance  of  a  Particular  Item  or  Items  depends  on  a 
Qiiestion  of  Law. 

In  the  Queen's  Bench  ["  Common  Pleas"  or  "  Exchequer."] 


r-4.  B.,  plaintiflf 


Between  <  and 

I  C.  D.,  defendant. 
The  following  case  is  stated  for  the  opinion  of  the  Court,  under 
a  rule  of  the  court  [or  "  order  of  the  honourahle  Mr.  Justice  — " 
or  "  Baron "],  dated  the day  of  —  18 — ,  made  pur- 
suant to  the  4th  section  of  "  The  Common  Law  Procedure  Act, 
1854."  IHere  state  the  material  facts  of  the  case  bearing  upon 
the  question  of  law  to  be  decided.'] 

The  question  [or  questions]  for  the  opinion  of  the  court  is  lor 
are] : 

First.    Whether,  [^c] 
Second.    Whether,  [^c] 


12.  Issue  to  he  tried  hy  a  Jwry  where  the  Court  or  a  Judge  has 
directed  it,  under  Section  4,  where  the  Allowance  or  Disallow- 
ance  of  a  particular  Item  or  Items  depends  on  a  Question 
of  Fact. 

In  the  Queen's  Bench  \or  **  Common  Pleas  "  or  **  Exchequer  of 
Pleas"]. 

The day  of 18 —  {date  of  issue  when  delivered  by  the 

plaintiff)^ 

(Venue)  A,  B.  by his  attorney  sues  C.  D.,  and  the  plaintiff 

[or  "defendant"]  affirms,  and  the  defendant  [or  "plaintiff"]  denies 
that,  &c.  [Here  state  the  question  of  fact  to  be  tried  as  directed 
by  the  court  or  Judge.  In  some  cases  it  may  be  advisable  to  state 
an  inducement  before  stating  the  question  in  dispute.]  Iff  there 
be  more  than  one  question  to  be  decided,  state  it  thus:  '*  and  the 
said  plaintiff  [or  "  defendant"]  also  affirms,  and  the  defendant  [or 
"  plaintiff"]  also  denies,  that,"  Sec]     And  it  has  been  ordered  by 

the  Court  [or  "  by  the  honourable  Mr.  Justice "  or  "  Baron 

"]  that  the  said  question  [or  "  questions"]  shall  be  tried  by  a 

jury ;  therefore  let  the  same  be  tried  accordingly. 


13.  Postea  thereon. 

\_The  same  as  in  ordinary  cases,  except  that  there  is  no  assess- 
ment of  damages.] 


Digitized  by 


Google 


672  APPENDIX. 


14.  Special  Cote  staied  by  an  Arbitrator  under  Section  ^  of  the 
Common  Law  Procedure  Act,  1854. 

\In  the  special  case  the  arbitrator  must  state  whether  the  ttrbi' 
tration  is  under  a  compulsory  reference  under  the  act,  or  whether 
it  is  upon  a  reference  by  consent  of  the  parties  where  the  subnUs- 
sion  has  been  or  is  to  be  made  a  rule  or  order  of  one  of  the  supe- 
rior courts  of  law  or  equity  at  Westminster,  In  the  former  case 
the  award  must  be  entitled  in  the  court  and  cause,  and  the  rule  or 
order  of  the  court  must  be  set  forth.  In  the  latter  case  the  terms 
of  the  rrference  relating  to  the  submission  being  made  a  rule  or 
order  of  court  must  be  setforth,'] 


15.  Judgment  thereon  when  a  Judgment  has  been  ordered, 

[Copy  the  special  case,  and  then  proceed  thus  .*]  Afterwards  on 

the day  of 18 — ,  come  here  the  parties  aforesaid,  and 

the  court  is  of  opinion  that  [state  the  opinion  of  the  court  on  the 
question  or  questions  stated  in  the  case,  in  the  affirmative  or  nega- 
tive, as  the  case  may  be.1     Therefore  it  is  considered  that  the 

plaintiff  do  recover  against  the  defendant  the  said  £ and  £ 

for  his  costs  of  suit. 

[/»  tJie  margin,  opposite  the  words,  "  Therefore  it  is  considered, 
&C."  write  "  judgment  signed  the day  of 18 — ,"  insert- 
it^  the  day  of  signing  final  judgment, "l 


16.  Postea,  where  the  Judge  upon  the  Trial  of  an  Issue  in  Fad 
before  him  under  Section  1  directs  an  Arbitration  as  to  Part 
of  the  Claim  under  Section  6  of  the  Common  Law  Procedure 
Act,  1854. 

[Proceed  as  in  the  above  prescribed  form  of  postea  No,  4  or  5, 
as  the  ease  may  be,  to  the  statement  of  the  appeartmce  of  the  parties 
at  the  trial  inclusive,  and  then  proceed  thus ;]  "  And  as  to  the 
plaintiff's  claim  in  the count  of  the  declaration  within  men- 
tioned [as  the  case  may  be] ,  it  appears  to  the  said  judge  [or 
*<  haron'^]  that  the  questions  arising  thereon  involve  matter  of 
account  which  cannot  conveniently  be  tried  before  him;  and  here- 
upon the  said  judge  [or  *'  baron"]  orders  that  the  phiintiff's  daun 

in  the  said count  in  the  declaration  mentioned  be  referred  to 

E,  F,  of esquire,  an  arbitrator  appointed  by  the  said  parties 

[or  **  to  E,  F,  esquire,  being  one  of  the  masters  of  the  court  of 
Queen's  Bench,"  or  **  Common  Pleas,"  or  **  Exchequer  of  Pleas," 
(or  other  officer  of  the  court,  stating  his  office),  or  **to  E,  F, 

esquire,  being  the  judge  of  the  county  court  of upon  the 

terms  that,  &c.  [set  forth  the  terms  of  the  order],  and  the  said 
judge  [or  "  baron"]  decides  each  of  the  said  issues,  except  tho8« 
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relating  to  the  said count  of  the  declaration,  in  favour  of  the 

plaintiff  [or  the  statement  of  the  decision  may  be  in  the  affirmative 
or  negative  words  of  the  issue,  as,  for  example,  thus:"]  ['*  And  the 
said  judge  [or  "  baron"]  as  to  the  first  issue  within  joined  decides 
that  the  defendant  is  guilty  as  within  in  the  • count  of  the  de- 
claration alleged,  and  as  to  the  second  issue  within  joined  the  said 
judge  lor  "  baron"]  decides  that  the  defendant  did  not  commit 

the  acts  within  in  the count  of  the  declaration  alleged  by  the 

plaintiff's  leave."]  And  the  said  judge  [or  **  baron"]  assesses  the 
damages  of  the  plaintiff  on  occasion  of  the  premises  within  in  the 

count  of  the  declaration  complained  of,  over  and  above  his 

costs  of  suit,  to  £ [Omit  the  assessment  qf  damages,  if  none 

madeJ]     Therefore,  &c. 


17.  Writ  of  Habere  Facias  Possessionem  on  a  Uule  to  deliver 
Possession  of  Land  pursuant  to  an  Award  {a), 

Victoria,  by  the  grace  of  God  of  the  united  kingdom  of  Great 
Britain  and  Ireland  queen,  defender  of  the  faith,  to  the  sheriff 

of greeting.    We  command  you  that  [you  omit  not  by  reason 

of  any  liberty  of  your  county  (6),  but  that  you  enter  the  same, 

and]  without  delay  yon  cause  A.  B.  to  have  possession  of 

[here  describe  the  lands  and  tenements  as  in  the  rule  for  the  delivery 
of  possession],  and  which  lands  and  tenements  by  a  rule  of  our 
court  of  Queen's  Bench  [or  •*  Conrmon  Pleas,"  or  **  Exchequer  of 

Pleas"],  dated  the day  of 18 — ,  made  pursuant  to  the 

sixteenth  section  of  "  the  Common  Law  Procedure  Act,  1854," 
E.  F,  {the  party  named  m  the  rule)  was  ordered  to  deliver  possession 
to  the  said  A.  B.,  and  in  what  manner  you  have  executed  this  our 
writ  make  appear  to  us  [or  in  Common  Pleas,  **  to  our  justices," 
or  in  Exchequer,  "  to  the  barons  of  our  Exchequer"]  at  West- 
minster, immediately  after  the  execution  hereof,  and  have  you 

there  then  this  writ.    Witness at  Westminster,  the  ^ day 

of in  the  year  of  our  Lord  — ^. 


i^)  This  writ  18  issued  under  the  16th  section  of  the  act.  Mr. 
Chitty  says,  *'  Leave  of  the  court  must,  it  would  seem  from  the 
words  of  the  enactment,  be  obtained  for  issuing  it,  and  this  upon  a 
rule  to  show  cause."    And  see  editor's  note  thereto. 

(6)  Mr.  Chitty  says,  "  It  will  be  observed  that  this  and  the  other 
forms  of  execution  directed  by  these  rules  contain  the  non  omittas 
clause  without  distinction  as  to  the  court  out  of  which  the  writ 
issues.  In  the  forms  of  execution  prescribed  by  the  judges  in 
Hilary  Term,  1853,  the  non  omittas  clause  is  confined  to  cases 
where  the  writ  is  sued  out  of  the  court  of  Exchequer.  It  may  be 
considered  that  all  writs  of  execution  may  now  as  of  course  con- 
tain this  non  omittas  clause,  whether  issued  out  of  that  court  or 
not,  and  it  is  in  general  best  that  they  should  contain  it." 
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18.  Judgment  for  t%e  Plaintiff  on  a  Special  Case  stated  under 
Section  32  of  the  Common  Law  Procedure  Act,  1854. 

ICcpy  the  special  case,  and  then  proceed  thus:']  Afterwards  on 
-^~  come  here  the  parties  aforesaid  by  their  respective  attorneys 
aforesaid,  and  the  court  is  of  opinion  that,  &c.  [state  the  cpinion 
of  the  court  on  the  question  or  questions  stated  in  the  case]. 
Therefore  it  is  considered  that  the  plaintiff  do  recover  against  the 
defendant  the  said  £ and  £ for  his  costs  of  suit. 

[In  the  margin,  opposite  the  words,  **  Therefore  it  is  considered, 
&c.,"  write,  "  Judgment  signed  the  day  of 18 — "  in- 
serting the  day  of  signing  final  judgment.] 


19.  Judgment  ofJffirmmnce  hy  Court  of  "Error  in  Exchequer 
Chamber  on  a  Special  Case. 

\Copg  to  the  end  of  the  judgment  on  the  roll  in  the  action,  and 

then  proceed  thus :]  Afterwards  on {the  dap  of  lodging  the 

note  of  error)  the  defendant  [or  "  plaintiff"]  delivered  to  one  of 
the  masters  of  the  court  here  a  memorandum  in  vrriting  in  the 
form  required  by  and  according  to  the  statute  in  that  case  made  and 
provided,  alleging  that  there  was  error  in  law  in  the  record  and 

proceedings  aforesaid;  and  afterwards  on (the  day  of  making 

the  entry  of  the  suggestion  on  the  roll)  the  defendant  [or 
**  plaintiff"]  said  that  there  was  no  error  therein :  And  thereupon 

afterwards  on (the  day  of  gitfing  judgment  in  the  Exchequer 

Chamber),  in  the  court  of  Exchequer  Chamber  of  our  lady  the 
queen  before  the  justices  of  the  Common  Bench  of  our  said  lady 
the  queen  and  the  barons  of  her  Exchequer,  [or  if  the  error  be  on 
a  judgment  of  Common  Pleas,  say  **  before  the  justices  of  our  lady 
the  queen  assigned  to  hold  pleas  in  the  court  of  our  said  lady  the 
queen  before  the  queen  herself  and  the  barons  of  her  Exchequer," 
or  if  the  error  be  on  a  judgment  of  the  Exchequer  say,  '*  before 
the  justices  of  our  lady  the  queen  assigned  to  hold  pleas  in  the 
court  of  our  lady  the  queen  before  the  queen  herself  and  the  jus- 
tices of  the  Common  Bench  of  our  said  lady  the  queen,"]  come  as 
well  the  plaintiff  as  the  defendant  by  their  respective  attorneys 
aforesaid*,  and  it  appears  to  the  said  court  of  error  in  the  Exche- 
quer Chamber  that  there  is  no  error  in  the  record  and  proceedings 
aforesaid,  or  in  giving  the  judgment  aforesaid :  Therefore  it  is  con- 
sidered by  the  said  court  of  error,  that  the  judgment  aforesaid  be 
in  all  things  affirmed,  and  stand  in  full  force  and  effect,  the  said 
causes  above  for  error  suggested  in  anywise  notwithstanding :  And 
it  is  further  considered  by  the  same  court,  that  the  said  plaintiff  do 

recover  against  the  defendant  £ for  his  damages  and  costs 

which  he  had  sustained  and  expended  by  reason  of  the  delay  of 
execution  of  the  judgment  aforesaid,  on  pretence  of  the  prosecutkm 
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of  the  said  proceedings  in  error,  and  that  the  plaintiff  have  execu- 
tion thereof. 


20.  Judgment  of  Reversal  in  the  Uke  Case, 

IThe  same  as  the  preceding  form  to  the  asterisk*,  and  then 
thus ;]  And  it  appears  to  the  said  court  of  error  that  there  is 
manifest  error  in  the  record  and  proceedings  aforesaid,  and  in 
giving  the  judgment  aforesaid :  Therefore  it  is  considered  hy  the 
said  court  of  error  that  the  judgment  aforesaid  for  the  errors  afore- 
said he  reversed,  annulled,  and  altogether  holden  for  nought ;  and 
that  the  said  defendant  be  restored  to  all  things  v?hich  he  hath  lost 
by  occasion  of  the  said  judgment,  &c.  (a). 


21.  Judgment  of  Court  of  Appeal  i/n  Exchequer  Chamber  on  a 
Disposal  of  the  Appeal  in  the  Plaintiff^'s  Favour  where 
Judgment  for  him  had  been  given  in  the  Court  below,  under 
the  41**  and  42nd  Sections  of  the  Common^  Law  Procedure 
Act,  1854. 

[Copy  the  ease  for  the  appeal  as  stated  by  the  parties,  and  then 

proceed  thusi]  Afterwards  on {the  day  of  giving  judgment 

of  court  of  appeal),  in  the  court  of  Exchequer  Chamber  of  our  lady 
the  queen,  before  the  justices  of  the  common  bench  of  our  lady  the 
queen  and  the  barons  of  her  exchequer  [or  if  the  appeal  be  from 
the  Common  Pleas,  say,  *•  before  the  justices  of  our  lady  the  queen 
assigned  to  hold  pleas  in  the  court  of  our  lady  the  queen  before 
the  queen  herself  and  the  barons  of  her  exchequer  "  [or,  if  the 
appeal  be  from  the  Exchequer,  say,  **  before  the  justices  of  our  lady 
the  queen  assigned  to  hold  pleas  in  the  court  of  our  lady  the  queen 
before  the  queen  herself  and  the  justices  of  the  common  bench  of 
our  said  lady  the  queen,"]  come  1  he* parties  aforesaid  by  their  re- 
spective attorneys  aforesaid ;  and  the  said  court  of  appeal  decide 
that,  &c.  [state  the  decision  of  the  court  upon  the  questions  raised 
by  the  case  on  appeal"}  ;  and  it  is  considered  by  the  said  court  of 

appeal  that  the  plaintiff  do  recover  against  the  defendant  £ . 

for  his  costs  which  the  plaintiff  hath  sustained  and  expended  in 
the  said  appeal,  and  that  the  plaintiff  have  execution  thereof. 


(a)  Mr.  Chitty  oDserves,  "  If  the  court  below  ought  to  have 
given  a  judgment  for  the  defendant,  then  the  judgment  of  the 
court"  of  error  on  the  appeal  ought  in  carrying  out  the  provisions  of 
the  32nd  section  of  the  act  to  be  not  merely  for  the  reversal,  but 
also  a  judgment  for  the  defendant,  that  the  plaintiff  take  nothing 
by  his  writ  in  the  action,  and  for  defendant's  costs  of  defence  to  it, 
and  such  judgment  should  be  added  to  the  above  form. 
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22.  Fi,fa,  offoinst  a  QartUshee,  under  the  6Srd  Section  of  the 
Common  Law  Procedure  Act,  X854,  where  Debt  not  disputed 
or  Oarmshee  does  not  appear. 

Victoria,  &c.  {commencing  as  No.  17).  We  command  you  that 
you  omit  not  by  reason  of  any  liberty  of  your  county,  but  that  yon 
enter  the  same  (a),  and]  of  the  goods  and  chattels  of  E.  F.  in  your 

bailiwick  you  cause  to  be  levied  £ ,  being  the  amount  of  lor 

'*  part  of  the  amount  of,''  if  the  debt  be  more  than  the  Judgment 
debt"]  a  debt  due  from  the  said  E,  F.  to  C.  D.,  heretofore  attached 

in  the  hands  of  the  said  E,  F.  by  an  order  of  Sir knight,  one 

of  our  justices  of  our  court  of  Queen's  Bench  [or  **  one  of  our 
justices  of  our    court  of   Common    Pleas,"  or  "one  of    the 

barons  of  our  Exchequer"],  dated (date  of  order),  pursuant 

to  the  statute  in  such  case  made,  to  satisfy  [or,  if  the  debt  be  less 

than  the  Judgment  debt,  sag,  **  towards  satisfying  "]  £ ,  which 

J.  B.,  lately  in  our  court  of  Queen's  Bench  [or  **  Common  Pleas," 
or  "  Exchequer  of  Pleas "]  recovered  against  the  said  C.  D., 
whereof  the  said  C  D.  is  convicted ;  and  that  you  have  that  sum 

of  JE before  us  [or  in  Common  Pleas,  "before  our  justices."  or 

tin  Exchequer,  "  before  the  barons  of  our  Exchequer,"]  at  West- 
minster,  immediately  after  the  execution  hereof,  to  be  rendered  to 

the  said  A.  B. in  satisfaction  as  aforesaid,  and  that  you  do 

all  such  things  as  by  the  statute  passed  in  the  second  year  of  our 
reign  you  are  authorized  and  required  to  do  in  this  behalf.  And 
in  what  manner  (&c.,  concluding  as  No.  17). 


23.  Ca.  Sa.  in  the  like  Case. 

Victoria,  &c.  {commencing  as  No.  22  down  to)  and  take  B.  F., 
if  he  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you 
may  have  his  body  before  us  [or,  in  Common  Pleas,  "  before  our 
justices,"  or,  in  Exchequer,  "  before  the  barons  of  our  Exchequer,"] 
at  Westminster,  immediately  after  the  execution  hereof,  to  satisfy 

A.  B.  £ ,  being  the  amount  [or  "  part  of  the  amount,"  if  the 

debt  be  more  than  the  Judgment  debt,"]  of  a  debt  due  from  the  said 
E.  F.  to  C.  />.,  heretofore  attached  in  the  hands  of  the  said  E.  F. 
by  an  order  of  Sir  — ,  knight,  one  of  our  justices  of  our  court  of 
Queen's  Bench  [or  "  one  of  our  justices  of  our  court  of  Conunon 

Pleas,"  or  "  one  of  our  barons  of  the  Exchequer,"]  dated  

[date  of  order']  pursuant  to  the  statute  in  such  case  made  and 
provided,  to  satisfy  [or  "towards  satisfying,"  if  the  debt  be  less 

than  the  Judgment  debt,"]  £ ,  which  the  said  J.  B.  lately  in 

our  said  court  of  Queen's  Bench  [or  ♦*  Common  Pleas,"  or  **  Ex- 
chequer of  Pleas/'  as  the  case  mag  be"}  recovered  against  the  said 


(a)  Fufe  note  (6)  to  No.  ir. 
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C  D.  whereof  the  said  C.  D.  is  convicted,  find  have  you  there 
then  this  writ.     Witness,  &c.  {as  in  No.  17). 


24.  Writ  against  Garnishee  to  show  Cause  whf  the  Judgment 
Creditor  should  not  have  Execution  against  him  for  the  Debt 
disputed  by  him  (a). 

Victoria,  &c.  (commencing  as  No.  17  doum  to)  that  within 
6ight  days  after  the  service  of  this  writ  upon  you,  inclusive  of  the 
day  of  such  service,  you  appear  in  our  court  of  Queen's  Bench  lor 
**  Common  Pleas,"  or  "  Exchequer  of  Pleas,"]  to  show  cause  why 

J.  B.  should  not  have  execution  against  you  for  £ being  the 

amount  \pr  "  part  of  the  amount,"  if  the  debt  exceeds  the  judgment 
debt.l  of  a  debt  due  from  you  to  C.  D.  to  satisfy  [tyr  "  towards 

sati^ying,"  if  the  debt  be  less  than  the  judgment  debt,'\  £ , 

which  on  the day  of  — ,  18—  (date  of  judgment)  ^  the  said 

A,  B.  by  a  judgment  of  our  court  of  Queen's  Bench  [or  ''  Com- 
mon Pleas,"  or  "  Exchequer  of  Pleas,"]  recovered  against  the  said 
C  D.,  and  for  costs  of  suit  in  this  behalf;  and  take  notice,  that  in 
default  of  your  so  doing  the  said  d.  B,  may  proceed  to  execution. 
Witness,  &c.  {as  No.  17). 

[The  following  indorsement  must  be  made  on  the  writ:']  This 
writ  was  issued  by  P.  A,  lplaintiff*s  attorney's  name  in  fult]  of 

Ipktce  of  his  abode  infill;  also^  if  sued  out  as  agent  for  an 

attorney  in  the  country ^  here  say,  **  as  agent  for  A.  A.  of "] 

attorney  for  the  said  A.  B.  [or,  if  sued  out  by  the  plaintiff  in  per- 
son, '*  This  writ  was  issued  in  person  by  the  plaintiff  within  named, 

who  resides  at  ,"  mentioning  the  city^  touMj  or  parish^  and 

also  the  name  of  the  hamlet,  street  ^  and  number  of  the  house  of  the 
plaintiff*  s  residence  ^  if  any  such  there  be]  {b). 

The  plaintiff  claims  £ ^the  amount  of  the  debt  claimed  from 

the  garnishee']  and  £ for  costs,  and  if  the  amount  thereof  be 

paid  to  the  plaintiff  or  his  attorney  within  four  days  from  the  ser- 
vice hereof,  further  proceedings  will  be  stayed. 

IWithin  three  days  after  the  service  Jill  up  the  following  in- 
dorsement :]  This  writ  was  served  by  uie  X.  Y.  on  C.  D.  on  the 
day  of ,  18—  (c). 


(a)  This  writ  is  issued  under  the  64th  section  of  the  act. 

(6)  It  should  seem  that  as  these  indorsements  are  imperatively 
required  to  be  made,  the  omission  may  be  an  irregularity. 

(c)  Mr.  Chitty  says,  "  An  affidavit  of  this  service  would  be  re- 
quired in  order  to  entitle  plaintiff  to  sign  a  judgment  by  default  for 
nonappearance." 

0  0 
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25.  Declaration  thereon. 

In  the  Queen's  Bench  {or  "  Common  Pleas,"  or  "  Exchequer  of 
Pleas"]. 

The day  of ,  a.d. . 

—  (Venue.) — A.  B.  by his  attorney  [or  **  m  person"} 

sues  E.  F.by  ti  writ  issued  forth  of  this  court,  in  these  words, 
Victoria,  &c.  [copy  the  im'#],  and  the  said  E.  F.  has  appeared  to 
the  said  writ,  and  the  said  A:  B.,  by  his  attorney  aforesaid,  sayi 
that  the  said  debt  due  from  the  said  K  F.  to  the  said  C.  Z>.  is  for, 
&c.  (a)  [here  etate  the  debt  as  in  a  declaration  m  ordinary  ewet], 
and  the  said  A.  B,  prays  that  execution  may  be  adjudged  to  him 
accordingly  for  the  said  £ and  for  costs  of  suit  in  this  behall 


26.  Plea  thereto. 

In  the  Queen's  Bench  [or  "  Common  Pleas,"  or  "  Exchequer  of 
Pleas"]. 

The  ^—  day  of a.d.  — . 

E.F.     \  The  said  E.  F.  by his  attorney  says,  that  he 

a^  A.B.     J      never  was  indebted  to  the  said  C.D.  as  alleged 
[or  plead  auch  other  defence  or  several  drfences  as  m  other  caaes\. 


27.  Issue  thereon, 

[Ccpy  the  declaration   and  pleadings,  and  conclude  tku9:'\ 
Therefore  let  a  jury  come,  &c. 


28.  Postea  thereon, 

[The  same  as  in  ordinary  cases,  omitUng  the  assessment  of 
damages.,] 

29.  Judgment  for  Plaintiff  therein. 

[The  same  as  in  ordinary  cases  to  the  statement  of  the  judgment, 
which  may  be  thus :]  "  Therefore  it  is  considered  that  the  said  A. 

B,  have  execution  against  the  said  E.  F.  for  the  said  £ the 

amount  [or  "  part  of  the  amount"]  of  the  said  debt  due  from  him 
to  the  said  C.  />.,  to  satisfy  [or  "  towards  satisfying"  if  the  debt 
be  less  than  the  Judgment  debt^^  the  said  £ which  the  said  A. 

(a)  Mr.  Ohitty  says^  "  This  direction  so  far  as  regards  the  com- 
mencement of  the  statement  of  the  debt  may,  in  some  cases,  haye 
to  be  departed  from.    It  would  seem  that  the  usual  conclusion  in 

a  declaration  '  and  the  plaintiff  claims  £ '  should  be  omitted 

in  this  case  against  a  garnishee." 
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B.  on  the  said day  of 18 —  (date  of  judgment  against 

judgment  debtor)  by  the  judgment  of  this  court  recovered  against 
the  said  C,  D, ;  and  it  is  further  considered  that  the  said  ^.  ^.  do 

recover  against  the  said  E,  F,  £ for  his  costs  of  suit  in  this 

behalf. 


30.  M.  Fa,  therem. 

Victoria,  &c.  (a»  No.  17  down  to)  and  of  the  goods  and  chattels 

of  E,  F.  in  your  bailiwick  you  cause  to  be  made  £ the 

amount  [or  **  part  of  the  amount/'  if  the  debt  be  more  than  the 
judgment  debtf"]  of  a  debt  due  from  the  said  E,  F.  to  C,  D,^  to 
satisfy  [or    *^  towards   satisfying,''  if  the  debt  be  less  than  the 

judgment  debt^"]  £ which  A,  B.  on  the day  of 1 8 — 

(date  of  judgment  against  judgment  debtor)  by  the  judgment  of  our 
court  of  Queen's  Bench  [or  *'  Common  Pleas,"  or  "  Exchequer  of 
Pleas,"]  recovered  against  the  said  C  D.,  and  whereupon  it  has 
been  adjudged  by  our  said  court  that  the  said  A.  B.  should  have 

execution  against  the  said  E.  F.  for  the  said  £ ,  and  also 

£ which  in  our  same  court  were  adjudged  to  the  said  A,  B. 

for  his  costs  of  suit  which  he  hath  been  put  to  on  occasion  of  our 
writ  sued  out  against  the  said  E.  F,  at  the  suit  of  the  said  A,  B.  in 
that  behalf,  whereof  the  said  E,  F.  is  convicted,  and  have  the  said 
moneys  before  us  [or  in  Common  Pleas,  "  before  our  justices,"  or 
in  the  Exchequer,  "before  the  barons  of  our  Exchequer,"]  at 
Westminster,  immediately  after  the  execution  hereof,  to  be  rendered 
to  the  said  A,  B.,  and  that  you  do  all  such  things  as  by  the  statute 
passed  in  the  second  year  of  our  reign  you  are  authorized  and 
required  to  do  in  this  behalf;  and  in  what  manner,  &c.  (as 
No.  17), 


31.  Ca,  Sa,  therein. 

Victoria,  &c.  (as  No.  23  doum  to)  to  satisfy  A.  B.  £ the 

amount  [or  "  part  of  the  amount,"  if  the  debt  be  more  than  the 
judgment  debt,]  of  a  debt  due  from  the  said  E.  F.  to  C.  D,  and  for 
the  levying  of  which  it  has  been  adjudged  by  our  court  of  Queen's 
Bench  [or  "  Common  Pleas,"  or  *'  Exchequer  of  Pleas,"]  that  the 
said  A,  B.  should  have  his  execution  against  the  said  E.  F.,  to 
satisfy  [or  "  towards  satisfying,"  if  the  debt  be  less  than  the  judg- 
ment debt, "]  £ which  the  said  A.  B,  on (the  date  of  the 

judgment  against  the  judgment  debtor)  by  the  judgment  of  the  said 
court  recovered  against  the  said  C.  D.,  and  further  to  satisfy  the 

said  A.  B.  £ which  in  our  same  court  were  adjudged  to  the 

said  A.  B.  for  his  costs  of  suit  which  be  hath  been  put  to  on  occa- 
sion of  our  writ  sued  out  against  the  said  E.  F.  at  the  suit  of  the 
said  A.  B.  in  that  behalf,  whereof  the  said  E.  F.  is  convicted ;  and 
have  you,  &c.  (as  No.  23). 
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32.  Judgment  for  Flaintiff  after  Verdict  that  a  Mandamus  do 
issue,  under  Section  71  of  the  Common  Law  Procedure  Act, 
1854. 

[The  same  as  in  the  ordinary  form  of  an  entry  of  a  judgment 
to  the  end  of  the  postea,  and  tiim  thus  .•]  Therefore  it  is  considered 
that  a  writ  of  mandamus  do  issue  commanding  the  defendant  to 
[here  state  the  duty  to  be  performed,  or  the  thing  to  be  done,  as 
claimed  by  the  declaration]  ;  and  it  is  also  considered  that  the 
plaintiff  do  recover  of  the  defendant  the  said  moneys  by  the  justices 
lor  "  by  the  judge"  or  "  baron"]  aforesaid  in  form  aforesaid  above 
assessed,  and  also  £ for  his  costs  of  suit  in  this  behalf. 

[/» the  margin  of  t?ie  Judgment  opposite  the  first  words,  "  There- 
fore it  is  considered,  &c.,"  write  "  judgment  signed  the day 

of 18 — ,"  inserting  the  day  of  signing  final  judgment."] 


33.  Writ  of  Inquiry  to  ascertain  the  Expense  incurred  by  the 
doing  of  an  Act,  and  for  the  doing  of  which  a  Mandamus  was 
issued. 

Victoria,  &c.  {as  No.  17  down  to)  greeting.  Whereas  upon  an 
application  by  A.  B.,  the  plaintiff  in  an  action  against  C  D.  in  our 
court  of  Queen's  Bench  [or  "  Common  Pleas,"  or  **  Exchequer  of 
Pleas,"  as  the  case  may  dc,]  at  Westminster,  our  said  court  did, 

on  the day  of a.d.  {date  of  order)  direct  that 

[state  the  terms  of  the  order  directing  the  act  to  be  done  at 

the  d^endanfs  expense]  ;  and  the  said  A.  B.  [or  *'  and  E,  F.,** 
if  another  person  than  the  plaintiff  has  been  appointed  by  the 
court  to  do  the  act,]  has  done  the  said  act  so  directed  to  be  done ; 
and  in  order  to  enable  our  said  court  to  ascertain  the  amount  of 
the  expense  of  the  doing  the  same  we  command  you  that  by  the 
oath  of  twelve  good  and  lawful  men  of  your  bailiwick,  you  dili- 
gently inquire  what  is  the  amount  of  the  expenses  incurred  by  the 
said  A.  B.  [or*^  by  E.  F.,"  as  the  case  may  be,]  in  the  doing  of 
the  said  act,  and  that  you  send  to  us  [or  in  Common  Pleas,  *'  to 
our  justices,''  or  in  Exchegtter,  "  to  the  barons  of  our  Exchequer,"] 
at  Westminster,  on  the day  of now  next  ensuing,  the  in- 
quisition which  you  shall  thereupon  take,  under  your  seal  and  the 
seal  of  those  by  whose  oath  you  shall  take  that  inquisition,  together 
with  this  writ.    Witness,  &c.  {No,  17). 


34.  Writ  of  Execution  in  DeUrme,  under  Section  78  of  the  Com- 
mon Law  Procedure  Act,  1854,/or  the  Return  of  the  Chattel 
detained,  and  for  a  Distringas  until  returned,  separate  from 
a  Writ  for  Damages  or  Costs. 

Victoria,  &c.  {as  No,  22  down  to)  and  vnthout  delay  you  cause 
the  following  chattels,  that  is  to  say,  [here  enumerate  the  chatteb 
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recovered  by  the  Judgment  for  the  return  of  which  execution  has 
been  ordered  to  issuef]  to  be  returned  to  A,  B,  which  the  said 
A.  B,  lately  in  our  court  before  us  [or  in  the  Common  Pleas, 
•*  before  our  justices,"  or  in  the  Exchequer j  "before  the  barons  of 
our  Exchequer/']  at  Westminster,  recovered  against  C,  D.  in  an 
action  for  the  detention  of  the  same,  whereof  the  said  C.  D.  is 
convicted.*  And  we  further  command  you,  that  if  the  said 
chattels  cannot  be  found  in  your  bailiwick  you  omit  not  by  reason 
of  any  liberty  of  your  county,  but  that  you  enter  the  same,  and 
distrain  the  said  (7.  D,  by  all  his  lands  and  chattels  in  your  baili- 
wick, so  that  neither  the  said  C,  D,  nor  any  one  for  him  do  lay 
hands  on  the  same  until  the  said  C.  D.  render  to  the  said  A,  B, 
the  said  chattels ;  and  in  what  manner,  &c.  {as  No.  22). 


36.  The  like,  but  instead  of  n  Distress  until  the  Chattel  is  re- 
turned, commanding  the  Sheriff  to  levy  on  Defendanfs 
Goods  the  assessed  Value  of  it, 

[Proceed  as  in  the  preceding  form  until  the  *,  and  then  thus  ;] 
And  we  further  command  you,  that  if  the  said  chattels  cannot  be 
found  in  your  bailiwick  you  omit  not  by  reason  of  any  liberty  of 
youi-  county,  but  that  you  enter  the  same,  and  of  the  goods  and 
chattels  of  the  said  C  D.  in  your  bailiwick  you  cause  to  be  made 

£ {the  assessed  value  of  the  chattels),  whereof  the  said  C  D, 

is  also  convicted,  and  that  in  the  execution  of  this  our  last-men- 
tioned  command  you  do  all  such  things  as  by  the  statute  passed  in 
the  second  year  of  our  reign  you  are  authorized  and  required  to  do 
in  this  behalf;  and  in  what  manner,  &c.  {as  No,  22  or  17). 


36.  Indorsement  on  Writ  of  Summons  of  Claim  of  a  Writ  of 
Injunction  under  Section  79  of  the  Common  Law  Procedure 
Act,  1854. 

The  plaintiff  intends  to  claim  a  writ  of  injunction  to  restrain  the 

defendant  from [liere  state  concisely  for  what  the  writ  of 

injunction  is  required,  as  for  example,  thus :  "  felling  or  cutting 
down  any  timber  or  trees  standing,  growing,  or  being  in  or  upon 

the  land  and  premises  at in  the  county  of ,  and  from 

committing  any  further  or  other  waste  or  spoil  in  or  upon  the  said 
land  and  premises  "].  And  take  notice,  that  in  default  of  the  de- 
fendant's entering  an  appearance,  as  within  commanded,  the  plain- 
tiff may,  besides  proceeding  to  judgment  and  execution  for  damages 
and  costs,  apply  for  and  obtain  such  writ. 
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ABATEMENT,  plea  in,  of  nonjoinder  of  plaintiffs,  101. 
of  defendants,  103,  479. 
amendment  at  trial  after,  t5. 
costs  of,  104. 

commencement  of  declaration  after,  137. 
See  Deai?h,  MjlBBUloe,  Banebuptcy,  and  Ebbob. 

ACCOUNT,  procedure  in  matters  of,  336. 

questions  of  law  in  part  arising  on  matters  of,  339. 
arbitration  in  matters  of,  343. 
cases  as  to  causes  of  action  on,  333. 

ACTION,  how  commenced,  66. 

commencement  of,  how  proved,  78. 

causes  of,  when  joined,  106, 107. 

8ta;^ed  by  order  or  injunction,  300. 

against  defendant,  residing  within  jurisdiction,  221. 

parties  to,  96. 

different  causes  of,  joined,  107. 

matter  arising  subsequent  to,  how  pleaded,  148. 

not  to  abate  by  death,  232. 

by  marriage,  238. 

by  bankruptcy  and  insolvency,  when,  239. 

ACKNOWLEDGMENT  of  inabiHty,  477. 

ADJOUBNMENT  of  trial,  363, 

ADDRESS  of  attorney,  69,  261. 
of  plaintiff,  71. 

ADMINISTBATOB,  proceedings  by  or  against  {see  Ex- 
ecutob),  237. 

ADMISSION  of  documents  by  notice,  219,  480. 
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AFFIDAVIT  of  service  of  writ  of  summons,  78. 

to  proceed  where  service  could  not  be  effected,  80. 

where  defendant  resides  ont  of  the  jurisdic- 
tion, 86. 
may  be  sworn  before  a  consul  abroad,  ih. 
for  jud^ent  on  nonappearance,  90. 
for  leave  to  defend  after  default  of  appearance,  91. 
of  merits,  91,  187. 
on  plea  in  abatement,  103. 
on  plea  of  puis  darrein  continuance,  148. 
for  leave  to  plead  and  demur  together,  requisites  of,  172. 
several  matters  may  be  required,  179. 
for  costs  of  the  day,  rule  upon,  204. 
to  set  aside  judgment,  for  pleading  without  leave,  187. 
admission  of  documents  proved  by,  220. 
of  service  of  notice  to  produce,  ih, 
for  order  to  charge  in  execution,  226. 
in  support  of  suggestion  of  omitted  acts,  243. 
to  accompany  memorandum  of  error  in  fact,  255. 
affirmation  substituted  for,  364. 
new  matter  in  answer  to,  386, 
power  to  compel  party  to  make,  392. 
for  production  of  documents,  399. 
for  mterrogatories,  417. 
upon  interrogatories,  ih, 
in  ejectment,  263. 
for  nonpayment  of  rent,  281. 
tenant  holding  over,  283. 

AFFIEMATION  substituted  for  oath,  364. 

AGEEEMENT,  on  trial  of  questions  without  pleading,  109. 
to  pay  money  and  costs  on  judgment  on  special  case,  ib. 
of  reference,'  360. 

ALIAS  WRITS  aboHshed,  76. 

AMENDMENT,  powers  of,  under  act  of  1852,  291. 
under  act  of  1854,  459. 

of  Will.  IV.,  484. 
of  writ  of  summons,  83. 

bv  substituting  one  form  for  another, 
'85. 
before  trial  on  misjoinder  or  nonjoinder,  96. 
at  the  trial,  99. 

on  notice  or  plea  of  nonjoinder,  101. 
before  or  at  trial  of  misjoinder  of  defendants,  102. 
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AWEWDMENT—continued. 

after  plea  of  nonjoinder  of  defendants,  103. 
of  pleadings  framed  to  embarrass  or  delay,  125. 

any  time  to  plead  after,  195. 
of  any  proceedings  under  either  act,  291. 

APPEAL,  as  to  new  trial,  380. 

practice  and  provision  as  to,  384,  385. 

APPEARANCE,  to  writ  of  summons,  89,  93. 

time  for,  if  defendant  resides  in  jurisdiction,  93. 

if  defendant  resides  out  of  jurisdiction,  81. 
distringas  to  compel,  abolished,  88. 
according  to  the  statute  abolished,  89. 
proceedings  in  default   of,  when  writ  is  specially  in- 
dorsed, 90. 

by  some  defendants  only,  95. 
where  not  specially  indorsed,  92. 
may  be  entered  at  any  time  before  judgment,  93. 
by  defendant  in  person,  ih, 
entered  by  delivering  a  memorandum,  94. 
to  writ  ofreviTor,  by  notice  in  writing,  230. 
suggestion  on  death  of  sole  defendant,  237. 
to  writ  in  ejectment,  264,  266.    See  Ejectment. 

ARBITRATION,  power  to  direct  in  matters  of  account, 
338,  343. 
submission  to,  made  rule  of  court,  369. 
procedure  in,  344. 
enlargement  of  time  for,  356. 

ARBITRATORS,  appointment  of,  or  of  umpires,  353. 

ARREST  OF  JUDGMENT.  241. 
suggestion  of  omitted  facts,  243. 

ASSIGNEES,  of  bankrupt  or  insolvent,  may  continue  action, 
239. 
security  to  be  given  for  costs,  ib, 

ATTACHMENT  ON  AWARDS,  of  debts,  411. 
procedure  thereon,  412. 

ATTESTING  WITNESS,  when  dispensed  with,  372. 

ATTORNEY,  name  and  aboijie  of,  must  be  indorsed  on 
writ,  69. 

0C3 
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ATTORNEY— «wifo*»wrf. 

must  on  demand  declare  if  writ  issued  by  his  aotlKnity, 
70. 

if  writ  not  issued  by,  proceedings  stayed,  71. 

may  be  ordered  to  give  client's  name>  address,  and  de- 
scription, ib. 

how  money  may  be  paid  out  of  court  to,  153. 

may  give  authority  to  discharge  prisoner  in  execotioa 

affidavit  by,  to  prove  admission  of  documents,  220. 
service  of  notice  to  produce,  ib, 
on  application  to  plead  and  aemur  together, 
172. 

several  pleas,  178. 
appointed  by  feme  sole,  may  act  after  marriage,  238. 
must  attest  confession  by  defendant  in  ejectment,  276. 
must  join  in  affidavit  for  interrogatories,  407. 

AVERMENTS,  needless,  not  to  be  made  in  pleading,  117. 
of  performance  of  conditions  precedent  may  be  genenl, 

132, 
in  actions  of  libel  and  slander,  137. 

AVOWRY,    i&c  Pleas. 

form  of  commencement  of,  147. 

AWARD,  how  and  when  set  aside,  351. 
cases  as  to  setting  aside,  347. 
remitting  back  to  arbitrator,  349. 

BAIL.    S^Ebbob. 

in  ejectment.     See  Ejectment. 

BANKRUPTCY,  when  not  to  abate  action,  239. 

BEYOND  SEAS,  absence  of  parties,  477. 
provisions  as  to  error,  247. 
mterpretation  of  term,  301. 

BILL  OF  EXCEPTIONS,  cases  as  to,  246. 
at  trial  of  ejectment,  269. 

COGNIZANCE.     See  Avowbt  and  Pleas. 

COLOUR,  EXPRESS,  no  longer  necessary,  140. 

COMMENCEMENT  of  act,  66,  323. 
of  personal  actions,  66. 
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COMMENCEMENT— «)««»ii«<?rf, 
of  action,  eyidence  of,  78. 
of  declaration,  form  of,  136. 

after  plea  of  nonjoinder,  td. 
of  plea,  avowry,  or  cognizance,  147. 

COMPAEISON  OF  HANDWEITING,  373. 

COMPUTE,  EULE  TO,  aboUshed,  198. 
proceedings  in  lieu  of,  ib. 

CONCLUSION,  declaration,  form  of,  136. 
of  plea,  avowry  or  cognizance,  147. 

CONCUEBENT  WKITS  of  emnmons,  74. 

for  service  within  and  without  jurisdiction,  85. 

CONDITIONS  PEECEDENT,  performance  of,  how  averred 
and  denied,  132. 

CONFESSION.    See  Ebsob  and  Ejectment. 

CONSENT  to  be  added  on  nonjoinder  or  misjoinder,  98. 
questions  raised  by,  without  pleading,  108. 
to  special  case  in  ejectment,  267. 
to  trial  of  questions  of  fact  by  judge,  323. 

COEPOEATION,  service  of  writ  of  summons  on,  79. 

COSTS,  indorsement  of,  on  writ  and  copy,  173. 
upon  judgment  in  default  of  appearance,  90. 

on  special  case,  agreement  for,  116. 
of  amendment  of  wnt  of  summons,  84,  85. 
on  nonjoinder  and  misjoinder,  102. 
on  pleadings  framed  to  embarass,  126. 
^  on  pajment  into  court  and  acceptance,  153. 
on  issues  m  fact  or  law  to  follow  the  miding  or  judgment, 

i.oL. 

of  setting  aside  judgment  for  pleading  without  leave,  187. 
of  proving  documents  after  notice  to  admit,  219. 
on  issues  by  consent  without  pleadings,  agreements  for, 
116, 

on  several  pleas*  181. 
of  abortive  issues  upon  arrest  of  judgment,  245. 
of  proceedings  upon  writ  of  revivor,  229. 
of  the  day  for  not  proceeding  to  trial,  204. 
judgment  for,  plaintiff  not  proceeding  to  trial,  208. 
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COSTS— continued, 

security  for,  by  plaintiff,  70. 

asBj^ees  continiiing  action,  237. 
of  suggestion  to  reyive  judgment,  2B5. 
on  suggestion  of  death  of  |]Sirtie8,  234 
of  suggestion  of  otnitted  facts,  244. 
in  ejectment.    See  Ejectment. 
of  error  after  discontinuance,  255. 

COUNTS,  forms  of,  314. 
allowance  of,  134. 

COUNTIES  PALATINE,  provisions  as  to,  304,  462. 

COUNTY,  writ  of  summons  may  be  served  in  any,  78. 
execution  mav  issue  into  any  county,  223. 
revivor  may  be  served  in  any  county,  230. 
ejectment  may  by  order  be  tried  in  any  county,  268. 

COUNTY  COUBTS,  juriadietion  of,  468. 
act  applied  to,  44^. 

COVERTURE,  provisions  as  to.    See  Mabeiaoe. 
provision  for  disability  as  to  error,  247. 

CONTRADICTING  a  party's  own  witness,  368. 

CONVICTION,  proof  of,  371. 

CROSS-EXAMINATION,  provisions  as  to,  369,  370. 
to  direct,  371. 

DAMAGES  distinguished  from  debt  in  substance,  73,  81 
88, 199. 
not  in  form,  137, 152. 

how  proved  in  actions  against  parties  abroad,  82. 
inquiry  of,  before  the  master,  199. 
cases  as  to  law  of,  156, 157. 

DEATH  of  parties  not  to  abate  action,  232. 

how  action  continued,  234 
after  judgment,  237. 
error  not  to  abate  by,  256,  257. 
ejectment,  action  not  to  abate  by,  271. 
power  to  compel  representatives  to  proceed  after>  458. 
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DEBT,  indorsement  of,  on  writ  and  copy,  78. 
special  indorsement  of,  on  writ,  88. 
judgment  by  default  for,  to  be  final,  198. 

DECLAEATION  dispensed  with  on  special  writ,  97. 
otherwise  filed  in  default  of  appearance,  92. 
where  some  defendants  only  have  appeared,  95- 
sufficient  if  good  in  substance,  120. 
rule  for,  abmished,  128. 
time  for,  135. 
counts  in,  134. 

to  be  dated  and  entered  as  of  time  of  pleading,  129. 
form  of  commencement  and  conclusion,  136,  i37. 
commencement  of,  after  plea  of  nonjoinder,  137. 
averments  in,  for  libel  or  slander,  io, 
notice  to  plead  may  be  indorsed  on,  139. 
any  material  allegation  in,  may  be  separately  traversed, 
164. 

DECLAEE,  rule  to,  abolished,  four  days'  notice  instead,  135. 
plaintiff  must,  within  a  year  from  return  of  writ,  134. 

DEFAULT.    See  Appbaeancb,  Debt. 

DEFENCE,  arising  after  commencement  of  action,  how 
pleaded,  148. 
may  be  limited  in  ejectment  (See  Ejectment),  264. 

DEFENDANTS  out  of  jurisdiction,  85. 

name  of  every,  must  be  in  writ  of  summons,  68. 
residence  of,  mentioned  in  writ  and  copy,  67. 
evading  service  of  writ,  proceedings  thereon,  80. 
appearance  for,  by  plaintiff,  abolished,  89. 
may  appear  at  any  time  before  judgment,  93. 
appearance  by,  in  person,  94. 
some  only  of  sevenil,  appearing,  95. 
misjoinder  of,  and  nonjomder  of,  plea,  102. 
within  jurisdiction,  to  plead  in  eight  days,  139. 
may  compel  plaintiff  to  declare,  128, 135. 
may  try  cause  by  proviso  as  formerly,  218. 
death  of,  not  to  abate  action,  235. 

DEMAND,  plaintiff^'s  particulars  of,  indorsed  on  writ,  88. 
cases  as  to,  189. 
of  plea  abolished,  139. 
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DEMUEBEE  to  pleadings  for  not  being  sufficient,  121. 
special,  not  allowed,  122. 
form  of,  and  joinder  in,  193. 

DISCHAEGE  of  prisoner  in  execution,  226. 

DISCONTINUANCE.    See  Ebbob  and  Ejectment. 

DISCOVEEY,  cases  as  to,  396. 

DISTEEBUTIVE  pleadings,  161, 162. 

DISTEINGAS,  WEIT  OF,  aboUshed,  87. 
proceedings  in  lieu  of,  234,  236. 

DOCUMENTS,  in  answer  to  any  pleading,  may  be  set  out, 
131. 
admission  of,  by  notice,  219. 

may  be  proved  by  affidavit,  220. 
production  of,  (before  master  on  inquiry  of  damages), 

200. 
production  of  provisions  for,  394. 

cases  as  to,  394,  400. 

EJECTMENT,  proceedings  in,  258. 
forms  in,  313. 
writ  in,  260,  263,  296. 
certainty  in,  265. 
appearance  in,  263. 
notice  of  defence,  264. 
defence  by  parties  not  in  possession,  265. 
judgment  in  default  of  appearance,  266. 
issue  in,  ib, 
special  case,  267. 
award  in,  359. 
trial  of  issue,  267,  268. 
special  verdict  at  trial,  269. 
effect  of  title  expiring  before  trial,  268. 
nonappearance  at  trial,  269. 
judgment  on  finding,  270. 
defence  by  joint  tenants,  &c.,  ih. 
effect  of  death,  271. 
confession  in,  276. 
discontinuance  in,  275. 

mesne  profits,  remedy  for,  pending  error,  383. 
evidence  of,  when  may  be  given  at  trial,  285. 
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EJECTMENT— co»<»n««erf. 
verdict,  entry  of,  267. 
special  verdict  maj  be  found,  269. 
judgment,  on  findin^^  for  the  claimant  or  defendant,  270. 

for  not  proceeding  to  trial  aooordine  to  praotioe,  275. 

npon  confession  of  action  by  defendant,  277. 

entry  of,  npon  roll,  not  necessary  before  execution, 
ib. 
effect  of  ejectment,  278. 
error  in,  u), 
execution  in,  270,  286. 

for  recovery  of  possession  and  for  costs  may  be  joint 
or  separate,  ^70. 
costs,  in  (see  the  several  sub-titles  here  given). 
joint-tenants,  tenants  in  common,  &c.,  271. 
by  landlord,  279. 

for  nonpayment  of  rent,  280. 

for  bolaing  over,  283. 
by  mortgagee,  288. 
jurisdiction  in  action  of,  290. 
claimant  in  second  action,  458. 

EQUITABLE  DEFENCES,  power  to  plead,  438: 
cases  as  to,  439,  448. 
reply  to  pleas  of,  449. 
jurisdiction  under  Shipowners  Act,  455. 

EfiEOE,  forms  of  notes  of,  312. 

not  to  lie  on  judgment  for  nonappearance,  where  writ 

was  specially  indorsed,  245. 
when  death  not  to  be  alleged  as,  362. 
writ  of,  abolished,  248. 
to  be  brought  within  six  years,  246. 
error  in  law,  248. 

discontinuance  by  plaintiff  in  error,  255. 
confession  of,  by  defendant  in  error,  256. 
death  not  to  abate  proceedings  in,  ib, 
effect  of  death  of  parties,  257. 
marriage  not  to  abate  proceedings  in,  258. 
in  law,  how  brought,  248. 
when  supersedeas,  ib, 
bail  in,  250. 

suggestion  instead  assignment  of,  251. 
procedure  in,  252. 
judgment  roll  to  be  brought  into  court,  253. 
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ER'ROlBlr-'Continued, 

jurisdiction  of  courts  of  error,  254. 

same  as  of  courts  of  appeal,  384. 
in  &ct,  how  brought^  255. 
in  ejectment,  278. 
on  special  case,  386. 
on  new  trial,  384. 
from  superior  courts  in  counties  palatine,  304. 

EVIDENCE.    See  Witnesses,  Examination,  Ac. 
of  renewal  of  writs  (see  Wbit,  Seal),  78. 
affidavit  having  been  sworn  abroad,  86. 
admission  of  documents,  after  notice  to  admit,  219. 
on  affirmatives,  365. 
if  false,  how  punished,  456. 
mesne  profits  in  ejectment,  286. 

EXAMINATION  of  witnesses  at  trial,  368. 
upon  interrogatories^  390, 468. 
act  as  to,  468. 

EXECUTION,  on  judgment  in  default  of  appearance,  91, 93. 
againbt  some  of  several  defendants,  95. 
of  issue  tried  without  pleading,  112. 
on  special  case,  without  pleading,  115. 
when  to  be  issued  after  verdict,  222. 
to  fix  bail,  when  tested  and  returnable,  457. 
within  six  years,  without  revival  of  jud^ent,  228. 
in  case  of  death  or  marriage  of  parties.     See  Death  and 

Mabbiage. 
when  stayed  by  proceedings  in  error,  248. 
writs  of,  212. 
forms  of  writs,  311,  551. 
to  remain  in  force  for  one  year,  336. 
how  renewed,  225,  459. 

fees  and  expenses  of,  may  be  levied  in  all  cases,  224. 
charging  in,  a  person  in  prison,  226. 
sherm*  may  discharge  party  in  execution,  226. 
in  ejectment,  on  finding  for  claimant  or  defendant,  270. 
for  recovery  of  possession  and  for  costs,  may  be  joint 
or  separate,  tb. 
for  delivery  of  possession  and  award,  359. 

EXECUTORS,  proceedmgs  by  or  against,  283. 
on  judgment  of  assets,  457. 
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'BXECJJTOB.S^contimied. 

power  to  compel  them  to  proceed,  458. 
limitation  of  actions  by  and  against,  476. 

FALSE  EVIDENCE,  punisliment  of,  365, 456. 

FACT,  trial  of,  by  consent,  without  pleadings,  108. 
trial  of  issues  of,  by  judge,  323. 
cases  as  to  questions  of,  324,  325. 

FOEEIGrNER  residing  out  of  jurisdiction,  action  against, 
185. 

FOEM  distinguished  from  substance,  123. 

FOEMS,  new,  power  to  make,  295,  460. 
of  writs  of  summons,  &c.,  307. 
of  writ  of  revivor,  245. 
of  appearance  to  writ,  94. 

final  judgment  in  default  of  appearance,  310. ' 

issue  in  trials  of  questions  without  pleadings,  ib, 

commencement  and  conclusion  of  declaration,  136. 

pleas,  147. 
demurrer,  93. 

joinder  of  issue,  168. 

pleadings,  316. 

payment  of  money  into  court,  151. 

judgment  for  money  demands,  310. 

rule  to  enter  suggestion  to  revive  judgment,  311. 

suggestion  to  revive  judgment,  ib, 

wnt  of  revivor,  ib, 

memorandum  of  error,  312. 
in  ejectment,  313 — 316. 
power  of  judges  to  make  new  forms  under  act  of  1854, 

299.     See  Appendix,  550—580. 

GAOLEE  may  discharge  prisoner  in  execution,  226. 

GAENISHEE,  on  attachment  of  debt,  410—414. 

GENEEAL  ISSUE,  effect  of,  510—518. 
forms  of,  320. 

GENERAL  TEAVEESES,  what  in  evidence  under,  518. 

HUNDEEDOES,  service  upon,  of  writ  of  summons,  79. 
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HUSBAND  AND  WIFE,  joinder  of  claims  in  acticm  by, 
95. 

death  of  either,  how  far  to  abate  action,  ih. 

judgment  and  execution  in  action  commenced  before 
marriage,  349. 

husband  may  change  attorney  appointed  before  mar- 
riage, ib. 

INDOESEMENT.    See  Writ,  Eulb,  Ac. 

INHABITANTS,  of  hundreds  and  towns,  service  of  writ 
upon,  79. 

INJUNCTION,  effect  of,  on  actions,  300. 
chum  of  writ  of,  429. 
cases  as  to,  430-— 434. 
procedure  upon,  434 
power  to  grant  writ  of,  at  any  stage,  436. 

INITIALS,  provisions  as  to,  480. 

INQUIEY  of  damages  before  the  master,  199. 

INSOLVENCY,  when  to  be  pleaded  in  bar  to  action,  239. 

INSPECTION  of  real  and  personal  property,  410. 

INTEBEOGATOEIES,  power  to  deliver,  404. 
procedure  as  to,  4/07, 

INTEEPBETATION  OF  TEEMS,  301, 46L 

lEELAND,  parties  in,  not  liable,  81. 

ISSUE  of  fact,  by  consent  without  pleading,  108. 
tried  by  judge,  321. 
on  pleas  found  distributively,  162. 
issues,  costs  of,  182. 
on  arrest  of  judgment,  245. 
joinder  of,  form  and  effect  of,  168. 
on  fact  or  law,  171. 
in  ejectment.    See  Ejectment. 

JOINDEE  of  parties,  96. 

of  claims  by  husband  and  wife,  105. 

different  causes  of  action  in  same  suit,  106. 
in  demurrer,  form  of,  194. 
of  issue,  167. 
in  error.    See  Ebbos. 
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JOIKDEE  OF  PAETIES,  96.    See  Misjoindbb  and  Non- 

JOINDBB. 

JOINT-TENANTS,  &c.    See  Ejbctment. 

JUIKxES,  trial  of  questions  of  fact  by,  321. 

powers  of  amendment  given  to.     See  Ambkdmbkt. 
empowered  to  make  general  rules,  295. 
particular  powers  of.    See  Special  Lbttbb. 

JUDGMENT,  forms  of,  314. 

for  costs  on  acceptance  of  money  paid  into  court,  153. 

appearance  after,  by  order,  93. 

for  nonappearance  to  writ  speciaUy  indorsed,  90. 

not  so  mdorsed,  92. 
by  default,  98. 
procedure  upon,  201. 

on  issue  tried  by  consent  without  pleading,  264. 
for  debt  or  liquidated  demand,  198. 
when  one  or  more  defendants  do  not  appear,  21. 
on  special  case  by  agreement  without  pleading,  112. 
when  several  pleas  are  pleaded  without  leave,  187. 
may  be  set  aside  on  affidavit  of  merits,  91. 
after  plea  in  abatement  for  nonjoinder  105. 
on  demurrer,  is  to  be  on  substance,  122. 
after  demurrer  with  frivolous  statement,  194. 
need  not  distin^sh  debt  and  damages,  200. 
for  not  proceeding  to  trial,  206. 
after  inquiry  before  the  master,  200. 
arrest  and  reversal  of,  241,  246. 
of  courts  of  error,  same  as  court  below,  should  have  given, 

254. 
of  court  of  appeal,  386. 
revival  of.    See  Eevivob. 
non  obstante  veredicto,  or  in  arrest  of,  241. 
in  ejectment.    See  Ejectment. 
error  upon.    See  Ebrob. 

JtJDGMENT  EOLL,  pleadings  to  be  entered  on,  129. 
entry  of  suggestion  of  error  upon,  251. 
to  be  brougnt  by  master  into  the  court  of  error,  253. 

JUBISDICTION,  parties  residmg  out  of,  suable,  85. 
foreigners  residmg  out  of,  proceedings  against,  238. 
of  court  of  error  to  be  same  as  of  court  below,  254.  ' 

so  of  court  of  appeal,  385. 


Digitized  by 


Google 


596  niTDBx. 

JUEY, 

process  abolished,  210. 

common  jury,  211. 

special  jury,  212. 

in  town  causes,  214. 

remedy  for  delay  by  defendant,  ih. 

if  notice  of  special  jury  be  not  given  to  sheriff,  cause 

may  be  tried  by  a  common  jury,  215. 
view  to  be  by  rule  instead  of  writ,  217^ 

LAJSTDLOED  AND  TENANT,    fifee  Ejectment. 

LAW,  questions  of,  what  are,  324,  325. 

reviewing  questions  of,  327.    jS^  Special  Case. 

LEVY  of  poundage  fees  and  expenses*  224. 

LIBEL,  averments  in  declaration  for,  137. 
payment  into  court  in  actions  for,  150. 

LIMITATION  OP  ACTIONS.    See  Wbit  op  Summons. 
act  of  3  &  4  Will.  IV.  c.  42,  as  to,  476. 
time  for  brin^g  error, 

within  six  years  from  signing  or  entry  of  judgment, 

353. 
in  case  of  disability  by  infancy,  &c.,  ib. 

LOST  INSTRUMENTS,  actions  on,  453. 
cases  as  to,  454. 

MANDAMUS,  claim  of  writ  of,  415. 
oases  on,  at  common  law,  416. 
declaration  on  clause  of,  421. 
writ  of,  426. 

LIQUIDATED  DEMAND  may  be  specially  indorsed  on 
writ,  73. 
judgment  by  default  for,  to  be  final,  198. 
cases  as  to,  199. 

MAEEIAGE  of  feme  plaintiff  or  defendant  not  to  abate 
action,  238. 
not  to  abate  proceedings  in  error,  258. 

MASTERS  to  tax  costs  upon  judgment  for  nonappearance, 
90. 
inquiry  of  damages  before,  198. 
how  to  allow  costs  of  proving  documents,  219. 
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MASTETiS— continued, 

to  file  and  give  receipt  of  memorandum  of  error,  248. 
to  bring  juagment  roll  into  court  of  error,  253. 

MEEITS,  affidavit  of,  91. 

MESNE  PEOFIT  (see  Ejectment),  286. 

MISJOINDEE  of  plaintiflfs,  96. 
of  defendants,  102. 

MOETGAGEE,  ejectment  by,  288. 

MOTIONS,  procedure  upon,  386. 

NEW  TEIAL,  appeal  as  to,  380. 
cases  as  to,  381,  382. 

NEW  ASSIGNMENT  allowed    in  respect   of  the  same 
cause  of  action,  192. 

NISI  PEIUS,  record  of,  209. 
procedure  at,  364. 

NONJOINDEE  of  plaintiffs,  96. 
of  defendants,  101. 

NON  PEOS,  judgment  of,  129. 
in  error,  252. 

NON  OBSTANTE  VEEEDICTO,  judgment  of,  242. 

NONSCTIT,  judgment  as  in  case  of,  206. 
proceedings  by  suggestion,  in  lieu  of,  ib. 
m  ejectment,  275. 

NOTICE  of  writ  of  summons,  83. 

to  declare  and  plead  in  eight  days,  128. 

not  necessary  after  amendment,  195. 

of  appearance  after  time  specified  in  writ,  93. 

to  declare,  reply,  &c.,  instead  of  rule,  128. 

of  objection  to  nonjoinder  of  plaintiffs,  96. 

of  trial  or  inquiry  to  be  ten  days  in  all  cases,  143. 

countermand  of,  four  days,  203. 
to  plaintiff  to  proceed  to  trial,  205. 
to  admit  documents,  219. 
to  produce,  after  notice  to  admit,  220. 
to  try  by  special  jury,  213. 
of  renewal  of  writ  ot  execution,  225. 
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NOTICYj— continued. 

in  proceedings  in  error,  248,  256. 
of  defence  in  ejectment,  265. 

OEAL  EXAMINATION  of  witnesses,  387. 
of  parties,  408. 

OEDERS  AND  EULES,  power  to  judges  to  make,  395. 

OYEE  abolished,  129. 

PAETICULAES.    See  Demand. 
in  ejectment,  263. 

PAETIES,  joinder  of.    See  Misjoindeb  and  Nokjoikdbb. 
death  of.    See  Death. 

PAYMENT  of  debt  and  costs  indorsed  on  writ,  73. 
plea  of,  to  be  taken  distributively,  161. 
mto  court,  150,  151 . 
cases  upon,  156,  156. 

PEEFOEMANCE.    See  Conditions  Pbecbdbnt. 

PLAINTIFF,  name  and  abode  of,  170. 

PLEADING,  general  rules,  principles  of,  120,  121. 

fictitious  and  needless  averments  not  to  be  made,  268. 
framed  to  embarrass  or  delay  may  be  struck  out  or 

amended,  125. 
objections  to,  by  special  demurrer,  abolished,  123. 
express  colour  no  longer  necessary,  282. 
profert  and  oyer  abolished,  129. 
documents  in  answer  to  pleadings  may  be  set  out,  130. 

E leadings  to  be  entered  on  recorcl  and  judgment  roll,  274. 
ow  to  be  traversed,  165. 
either  party  by  leave  may  plead  and  demur  together,  297. 
judgment  on,  not  to  be  arrested,  &c.,  for  formal  defects, 

271. 
amendment  of, 

if  framed  to  embarrass  or  delay,  273. 
further  time  for  pleading  after,  307. 
declaration.     See  Declabation. 
plea, 

forms  of  pleas  in  action  on  contract,  schedule  to  act 
of  1852. 
pleading  several  matters,  174. 
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PLEADING— cow<»w«*c<^. 

pleas  of  payment  (see  Payment  and  Paymbkt  into 

Court)  may  be  construed  distributively,  161. 
proceeding  by  plaintiff  after  plea  of,  153. 
pleas  of  m&tter  jouis  darrein  continuance,  148. 

subsequent  to  suit,  ib, 
replication.     See  Ebplication. 
pleas  by  way  of  traverse,  143,  165. 
issue,  joinder  of,  upon,  168. 
demurrer  to, 

for  not  being  sufficient  in  substance,  123. 
form  of  and  joinder  in,  193. 
pleading  performance,  132. 
pleading  documents,  130. 
pleas,  demurrer  to,  120. 
pleas,  tricky,  125, 126. 
pleading  and  demurring,  297. 

m  writ  of  revivor,  or  mandamus,  or  injunction,  same 
as  in  ordinary  actions  : — See  those  titles. 

POUNDAGE  FEES.    See  Execution. 

PEATEE  OF  JUDGMENT  unnecessary,  145. 

PEESCBIPnON,  pleading  act  as  to,  471. 

PEECLUDI  NON,  allegation  of,  unnecessary,  145. 

PEOFEET  AND  OYEE  abolished,  129. 

PEOVISO,  trial  by,  may  be  had  as  formerly,  218. 

PUIS  DAEEEIN  CONTINUANCE  pleas,  148. 

QUESTIONS  of  fact,  trial  of,  108. 
may  be  tried  by  a  judge,  324. 
of  law,  may  be  stated  without  pleading,  110. 
of  fact  or  law  arising  on  matter  of  account,  343. 

EEC6ED.    See  Eoll  arid  Nisi  Peius  Eecoed. 
when  separate  records  may  be  ordered,  108,  218, 

BELIEF  IN  EQUITY  by  lessee  in  ejectment,  282. 

EENEWAL  of  writs  of  summons.   See  Writ  op  Summons. 
of  writs  of  execution.    See  Execution. 
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EEPLEYIN^  must  not  be  joined  with  other  action,  108. 

EEPLICATION,  ground  of,  120. 

rule  to  reply  abolished,  four  days*  notice  instead,  128. 
notice  to  reply  may  be  indorsed  or  delivered,  ib, 
time  to  reply  after  amendment,  195. 

and  demurrer,  172. 
by  leave,  several  matters,  174,  186. 
special,  of,  when  necessary,  168. 

EESIDENCE  of  defendant  in  writ  and  copy,  69. 
of  plaintiff,  when  indorsed  on  writ,  71. 

EEVEESAL  OF  JUDGMENT,  consent  to,  256. 

BEVrVAL  of  judgment  by  suggestion,  228. 

EEVIVOE,  WEIT  OF,  forms  of,  312. 
how  to  be  issued,  228,  230 
appearance  to,  by  notice,  231. 
less  than  ten  years  old,  without  rule  or  order,  232. 
after  death,  before  final  judgment,  237. 

marriage  of  feme  plaintiff  or  defendant,  238. 

EOLL,  JUDGMENT,  pleadings  to  be  entered  on,  129. 
entry  of  suggestion  of  error  upon,  251. 
to  be  brought  by  master  into  court  of  error,  253. 
entry  upon,  when  not  necessary  before  execution,  228. 

EULES,  to  declare,  reply,  &c.,  abolished,  four  days'  notice 
instead,  128. 
to  plead  abolished,  eight  days*  notice  in  lieu  thereof,  139. 

several  matters  not  necessary,  185. 
to  compute  abolished,  198. 
to  master,  to  ascertain  amount  of  damages,  199. 
for  costs  of  the  day,  upon  affidavit  without  motion,  204. 
to  pay  money  into  court,  when  necessary,  153. 
for  special  jury,  when  necessary,  213. 
a  view,  proceedings  thereon,  217. 
a  writ  of  revivor,  when  necessary,  229. 
general  powers  given  to  the  judges  to  make,  297. 
new  rules.     See  Appendix. 

SCIEE  FACIAS,  to  revive  judgments  {see  Ekvivoe),  228. 
in  other  cases,  231,  457. 

SCOTLAND,  persons  residing  in,  not  suable,  81. 
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SEAL,  for  marking  writs,  77. 

on  a  writ,  evidence  of  its  date,  78.    . 

SERVICE.    See  Wbit  op  Summons,  Ejectment,  Ac. 

SET-OFF,  and  payment,  pleas  of,  may  be  taken  distribu- 
tively,  161. 
of  costs  of  abortive  issues,  181. 

SHIPOWNERS  ACT,  jurisdiction  under,  455. 

SLANDER,  averments  in  declaration  for,  137. 

SPECIAL  CASE,  may  be  stated  by  arbitrator,  341. 
on  question  of  law  without  pleading,  109. 
judgment  on,  agreement  to  pay  money  and  costs,  110. 
m  ejectment.     See  Ejectment. 
error  upon,  379. 

SPECIAL  DEMURRER,  abolished,  123. 

SPECIAL  INDORSEMENTS,  on  writ  of  summons,  88. 

SPECIAL  JURY.    See  Jury. 

SPECIAL  TRAVERSES,  when  necessary,  143. 

SPECIFIC  PERFORMANCE,  cases  as  to,  424. 
specific  delivery  of  chattels,  428. 

STAMP  DUTIES,  objection  as  to,  how  made,  373. 
payable  at  trial,  376. 
statutes  and  cases  as  to,  i5.,  377. 
new  trial  as  to,  379, 

STAY  OF  PROCEEDINGS, 

on  writ  issued  without  attorney's  authority,  71. 
on  payment  of  debt  and  costs  mdorsed  on  writ,  73. 
after  bankruptcy,  tiU  assignees  elect  to  go  on,  350 
application  for,  by  tenant  in  ejectment.     See  Eject- 
ment. 
on  injunction  or  order,  300. 
on  arbitration,  352. 

STRIKING  OUT  names  of  parties,  98. 

pleadings  framed  to  embarrass  or  delay,  126. 
appearances  and  defences  in  ejectment,  266. 
name  of  claimant  who  discontinues,  275. 

SUBSTANCE,  pleadings  to  be  sufficient  in,  193. 
distinguished  from  form,  121. 

s  D 
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SUGGESTION,  forms  of,  311. 

in  declaration  where  some  of  several  defendants  have  not 

appeared,  95. 
for  defendant's  costs  for  not  proceeding  to  trial,  20S. 
to  revive  judgment,  229. 
of  death  of  plaintiff  or  defendant,  233. 

marriage,  238. 
in  proceeding  in  error.     See  Ebbor. 
in  ejectment.     See  Ejectment. 
on  motion  in  arrest  of  judgment.     See  that  title. 

SUMMONS,  WEIT  OF. 

commencement  of  personal  actions,  16. 

form  of.     See  Schedule  (A.),  67. 

when  defendant  British  subject  out  of  jurisdiction,  81. 

foreigner  out  of  jurisdiction,  82. 

must  contain  name  of  every  defendant,  68. 

indorsements  on, 

of  address  of  attorney,  or  plaintiff,  69. 

of  debt  and  costs,  on  writ  and  copy,  73. 

special,  of  debt  or  liquidated  demand,  88. 

of  service  by  the  person  serving,  78. 

for  service  out  of  the  jurisdiction,  236. 

omission  of  any  matter  in,  consequence  of,  83. 

writ  may  be  set  aside  or  amended,  t6. 

if  issued  without  authority  of  attorney,  71. 
notice  of, 

when  defendant  a  foreigner  out  of  jurisdiction,  81. 
service  of,  78. 

upon  corporations,  hundredors,  &c.,  79. 
'  where  personal  service  dispensed  with,  80. 

defendant  residing  out  of  jurisdiction,  81,  82. 
duration  of,  and  renewal,  78. 
concurrent  writs  may  be  issued,  74. 

may  issue  for  service  within  and  without 
jurisdiction,  85. 
substitution  of  forms  of,  S5. 
renewal  of  original  or  concurrent  writ,  76. 
production  of  writ,  evidence  of  commencement  of  action, 

78. 
appearance  to.     See  Appearance. 

SUMMONSES,  rules  as  to.    Appendix. 
to  plead  several  matters,  186. 
to  enter  suggestion  to  revive  judgment,  227. 
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TAXATION  of  costs  indorsed  on  writ,  90. 

after  acceptance  of  money  paid  into  court,  153. 

TIME, 

for  appearance,  eight  days,  91. 
for  declaring,  135. 
for  pleading,  eight  days,  139. 
after  amendment,  196. 

for  proceeding  to  trial  after  notice  by  defendant,  205. 
notice  of  trial,  ten  days,  202. 

TITLE.    See  Pleading,  Ejectment. 

TUAVEKSES,  SPECIAL,  no  longer  necessary,  283, 
traverses,  164,  165,  166. 

TEIAL, 

may  he  separate  when  diflPerent  causes  of  action  are 
joined,  108. 

of  questions  without  pleadings,  109. 

of  issue,  when  plea  and  demurrer  to  same  pleading,  173. 

notice  of,  to  be  ten  days  in  all  cases,  202. 
countermand  of,  four  days,  203. 

judgment  for  not  proceeding  to,  205. 

in  counties  palatine  of  records  of  superior  courts..  302. 

postponement  of,  after  amendment  for  misjoinder  or  non- 
joinder, 96. 

by  proviso  may  be  had  as  heretofore,  206. 

defendant's  record  to  be  next  in  order  to  plaintiflfs,  ib. 

of  suggestions  of  death,  343. 

execution  in  fourteen  days  after,  in  cause  tried  out  of 
term,  333. 

of  issue  in  ejectment.     See  that  title. 

of  issue  of  fact  by  judge,  324. 

VACANT  POSSESSION.     See  Ejectment. 

VAEIANCE.     See  Amendment. 

nonjoinder  and  misjoinder,  amended  as,  96. 
cases  as  to,  96,  134,  138.    And  see  Amendment. 

VENUE, 

when  diflerent  causes  of  action  are  local,  108. 
in  writs  of  revivor,  may  be  in  any  county,  229. 
in  ejectment.     See  Ejectment. 
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VERDICT, 

on  trial  of  questions  without  pleadings,  109. 

on  pleas  of  pimnent,  set-off,  &c.,  may  be  taken  distri- 

butively,  162. 
in  ejectment.     See  Ejbctmekt. 
in  case  of  death  of  parties,  236. 

VIEW,  to  be  by  rule,  217, 

WITNESSES, 

may  be  compelled  to  attend  before  master,  200. 

may  be  examined  on  affirmation,  36 i. 

may  be  discredited,  or  contradicted  by  parties  calling 

them,  265. 
may  be  discredited  by  previous  convictions,  371. 
may  be  compelled  to  make  affidavits,  392. 
may  be  orally  examined  on  motions,  387. 

WRITS,  forms  of,  312. 

of  inquiry  of  damages  not  necessaiy,  198. 

injunction,  429. 

distringas  for  appearance  or  outlawry,  abolished,  87. 

juratores,  abolished,  210. 
error  abolished,  248.  ■ 

See    titles — Execution,     Ebror,    Ejectment,    Sum- 
mons, &c. 
of  view  abolished,  217. 
of  summons,  how  renewed,  76. 
of  revivor  of  judgment,  226. 
new  forms  of,  may  be  made  by  the  judges,  299. 
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